INFORMATION 


¥ 


Vol.42—No.242 

12-16-77 

PAGES 

£3379-63629 




FRIDAY, DECEMBER 16, 1977 




SUNSHINE ACT MEETINGS . .. *3513 


NIXON HISTORICAL MATERIALS 

GSA issues regulations for preservation and protection 
of historical materials from the Nixon Administration, 
and provides for public access to these materials; effec¬ 
tive 12-16-77 (Part VIII of this issue) . 63626 

INCOME TAX 

Treasury/IRS amends regulations on deductions for 
disaster losses; effective with respect to disasters occur¬ 
ring after 12-31-61 ... 63410 

Treasury/IRS issues regulations and proposes regula¬ 
tions on public inspection of written determinations, 
determination letters, and technical advice memoranda 
(2 documents); effective for determinations issued in 
response to requests submitted after 10-1-76; com¬ 
ments on proposed rule by 1-30-78 ... 63411, 63431 

DISCLOSURE OF IRS INFORMATION 

Treasury/IRS issues temporary regulations on release 
of information on tax returns to persons designated by 

the taxpayer; effective 1-1-77 . 63418 

Treasury/IRS issues temporary regulations on release of 
information on tax returns to the Department of Com¬ 
merce and the Federal Trade Commission for statistical 
programs; effective 1-1-77 . . 63419 

BANKS AND BANK HOLDING COMPANIES 

SEC proposes to amend required financial statements; 
comments by 2-28-77 (Part V of this issue) .. 63578 

FAIR HOUSING 

HUD/FHEO lists States whose fair housing laws are 
equivalent to Title VIII of the Civil Rights Act of 1968; 
effective 12-16-77 . 63424 

AEROSOL PRODUCTS 

HEW/FDA requires drug application for any aerosol drug 
product containing trichloroethane intended to be in¬ 
haled; effective 1-16-78 . 63386 

MEDICAL DEVICES 

HEW/FDA publishes notice of implementation of transi¬ 
tional provisions for devices previously considered new 
drugs; comments by 4-15-78 . 63472 

NEW ANIMAL DRUGS 

HEW/FDA approves safe and effective use of combina¬ 
tion drug containing neomycin sulfate-sulfacetamide 
sodium-hydrocortisone acetate for treating eye condi¬ 
tions in cats and dogs; effective 12-16-77 .. 63388 
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 

The following agencies have agreed to publish all documents on two assigned days of the week (Monday/ 
Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914. August 6, 1976.) 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/COAST GUARD 

USDA/ASCS 


DOT/COAST GUARD 

USDA/ASCS 

DOT/NHTSA 

USDA/APHIS 


DOT/NHTSA 

USDA/APHIS 

DOT/FAA 

USDA/FNS 


DOT/FAA 

USDA/FNS 

DOT/OHMO 

USDA/FSQS 


DOT/OHMO 

USDA/FSQS 

DOT/OPSO 

USDA/REA 


DOT/OPSO 

USDA/REA 


CSC 



CSC 


LABOR 



LABOR 


HEW/ADAM HA 



HEW/ADAMHA 


HEW/CDC 



HEW/CDC 


HEW/FDA 



HEW/FDA 


HEW/HRA 



HEW/HRA 


HEW/HSA 



HEW/HSA 


HEW/NIH 



HEW/NIH 


HEW/PHS 



HEW/PHS 


Documents normally scheduled for publication on a day that will be a Federal holiday will be published the 
next work day following the holiday. 

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program 
Coordinator, Office of the Federal Register, National Archives and Records Service, General Services Adminis¬ 
tration, Washington, D.C. 20408. 


ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers 
appearing on opposite page. 




Published daily, Monday through Friday (no publication on Saturdays, Sundays, or on official Federal 
holidays), by the Office of the Federal Register, National Archives and Records Service, General Services 
Administration, Washington, D.C. 20408, under the Federal Register Act (49 Stat. 500. as amended; 44 U.S.C., 
Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I). Distribution 
is made only by the Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402. 


The Federal Register provides a uniform system for making available to the public regulations and legal notices Issued 
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public interest. Documents are on file for public inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the issuing agency. 


The Federal Register will be furnished by mail to subscribers, free of postage, for $5.00 per month or $50 per year, payable 
in advance. The charge for individual copies is 75 cents for each Issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents, U.S. Government Printing Office, Washington. 
D.C. 20402. ^ 


There are no restrictions on the republication of material appearing in the Federal Register. 
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INFORMATION AND ASSISTANCE 


Questions and requests for specific information may be directed to the following numbers. General inquiries 


may be made by dialing 202-523-5240. 

FEDERAL REGISTER, Daily Issue: 

Subscription orders (GPO) 202-783-3238 

Subscription problems (GPO). 202-275-3050 

“Dial • a - Regulation” (recorded 202-523-5022 


summary of highlighted docu¬ 
ments appearing in next day’s 
issue). 

Scheduling of documents for 523-3187 

publication. 

Copies of documents appearing in 523-5240 

the Federal Register. 

Corrections . 523-5237 

Public Inspection Desk .. 523-5215 

Finding Aids . 523-5227 

Public Briefings: “How To Use the 523-3517 

Federal Register.” 

Code of Federal Regulations (CFR).. 523-3419 

523-3517 

Finding Aids . 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama- 523-5285 

tions. 

Weekly Compilation of Presidential 523-5284 

Documents. 

Public Papers of the Presidents.... 523-5285 

Index ....._. 523-5285 

PUBLIC LAWS: 

Public Law dates and numbers. 523-5266 

523-5282 

Slip Laws. 523-5265 

523-5282 

U.S. Statutes at Large. 523-5266 

523-5282 

Index . 523-5266 

523-5282 

U.S. Government Manual_ 523-5287 

Automation _ 523-5240 

Special Projects. 523-4534 


HIGHLIGHTS—Continued 


OTC TOPICAL OTIC DRUGS 

HEW/FDA proposes to establish monograph (Part II of 
this issue); comments by 3-16-78 ... 63556 

COHERENT RADIATION 

HEW/FDA announces approval of variance from certain 
emission limits of performance standard for laser prod¬ 
ucts; effective 1—16—78 . 63470 

CHILDREN’S HEALTH 

HEW/PHS issues interim rule on State plan requirements 
for referral and provision of services for blind and dis¬ 
abled persons receiving benefits under supplemental 
security income program (Part III of this issue); effec¬ 
tive 12-16-77 . 63568 

PEANUTS 

USDA/CCC issues regulations on the loan and purchase 
program for 1977 crop; effective 12-16-77. . 63380 

IMPORTATION OF HORSES 

USDA/APHIS amends regulations for temporary importa¬ 
tion of horses for purposes other than breeding from 
countries affected with contagious equine metritis; effec¬ 
tive 12-8-77... . 63384 

ARCHITECTURAL GLAZING MATERIALS 

CPSC proposes procedures for testing and requirements 
for certifying, and schedules hearing for 2-15-78; 
comments by 3-16-78; requests to participate in hear¬ 
ing by 2-1-78 (Part VI of this issue) . 63586 

EMPLOYMENT OF LEARNERS 

Labor/W&H proposes to permit employment of certain 
inexperienced workers at wage rates below statutory 
minimum; comments by 12-27-77 . 63434 
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EMPLOYMENT OF HANDICAPPED CLIENTS IN 
SHELTERED WORKSHOPS 

Labor/W&H sets monetary criteria for qualifying as work 


activities center; comments by 12-27-77. 63436 

MINIMUM WAGES 

Labor/ESA issues general wage determination decisions 
for Federal and federally assisted construction (Part VII 
of this issue). .... . 63604 

DEPORTATION 

Justice/INS proposes to allow immigration judges to set 
voluntary departure period following the reopening of 

deportation proceedings; comments by 1-16-78 . 63427 

Justice/INS proposes to amend its procedures for setting 
hearing dates in deportation proceedings; comments by 


1-16-78 ....... 63426 

COAL MINING ON INDIAN LANDS 

Interior/BIA publishes control and reclamation regula¬ 
tions for surface mining operations; effective 12-16-77.. 63394 

IMPORTS 

Treasury modifies determination of sales of saccharin 
from Japan at less than fair value; effective 12-16-77.... 63511 
ITC issues a report to the President on the effect of 
imports of bolts, nuts, and large screws of iron or steel 
on domestic industry _i.... 63481 

INSTRUCTIONAL EQUIPMENT GRANTS 

HEW/OE establishes alternate methods of determining 
whether statutory maintenance of effort requirements 
have been met (Part IV of this issue) .... 63574 

NAJIONAL RESEARCH SERVICE AWARDS 

HEW/PHS amends rules to comply with statutory 


changes; effective 12-16-77. 63389 
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HIGHLIGHTS—Continued 


GOVERNMENT CONSULTANTS 

OMB/OFPP proposes a bulletin on use of consultant 
services by Federal agencies; comments by 2-10-78.— 63492 

FEDERAL PROCUREMENT PREFERENCES 

Labor/ETA proposes new definitions for labor surplus 
areas; comments by 12-31-77...._ 63428 

MEETINGS— 

Commerce/NOAA: Western Pacific Fishery Manage¬ 
ment Council, 1-10 and 1-11-78__ 63445 

DOD/AF: Scientific Advisory Board, 1-16 and 

1-17-78...63446 

Navy: Secretary of the Navy's Advisory Board on 
Education and Training (SABET), 1-5 and 

1-6-78 ...... 63447 

EPA: Draft strategy for implementation of the Solid 

Waste Disposal Act. 1-19-78.... 63459 

HEW/FDA: Advisory Committees, various dates 1-78.. 63467 
NIH: Blood Diseases and Resources Advisory Com¬ 
mittee, 1-23 and 1-24-78. 63477 

Committee on Cancer Immunotherapy, 1-24-78.. 63477 
Communicative Disorders Review Committee, 

1-29-78 . 63477 

Lipid Metabolism Advisory Committee, 1-10-78.. 63477 
National Advisory Council on Aging, 1-30, 1-31, 

and 2-1-78. 63477 

National Advisory Dental Research Council, 2-2 

and 2-3-78.™.._... 63478 

National Advisory Research Resources Council, 

1-30-78 .... 63478 

National Arthritis, Metabolism, and Digestive 
Diseases Advisory Council, 1-25 thru 1- 

27-78 . 63478 

Neurological Disorders Program—Project Review 

B Committee, 2-10 and 2-11-78. 63479 


Review of National Cancer Institute Contract Pro¬ 
posals and Grant Applications, 5 committees, 

various dates during 1-78_ 63479 

Sickle Cell Disease Advisory Committee, 1-19 

and 1-20-78. 63479 

NSF: NSF Advisory Council, Task Group 1, 1-6-78.... 63490 
President's Committee on the National Medal of 
Science, 12-30-77. 63491 

VA: Station Committee on Educational Allowances, 

1-10-78.~. 63511 

Veterans Administration Wage Committee, 1-12, 

1-26, 2—9, and 3—23—78. 63511 

CANCELLED MEETINGS— 

Commerce/NOAA: New England Fishery Management 
Council, Scientific and Statistical Committee. 12- 
20-77 .„. 63445 

CHANGED MEETINGS— 

NRC: Advisory Committe on Reactor Safeguards, Sub¬ 
committee on Emergency Core Cooling Systems 
(ECCS), 12-19-77. 63491 

HEARINGS— 

Interior/BLM: Public land grazing fees, 1-9 thru 
1-13-78. 63437 

SEPARATE PARTS OF THIS ISSUE 

Part II, HEW/FDA.. 63556 

Part III, HEW/PHS. 63568 

Part IV, HEW/OE.. 63574 

Part V, SEC. 63578 

Part VI, CPSC.. 63586 

Part VII, Labor/ESA. 63604 

Part VIII, GSA._. 63626 


reminders 


(The items in this list were editorially compiled as an aid to Federal Register users. Inclusion or exclusion from this list has no legal 
•lgniflcance. Since this list is intended as a reminder, it does not include effective dates that occur within 14 days of publication.) 


Rules Going Into Effect Today 


FCC—Radio broadcast service; assignment 
of FM channel to Norfolk, Neb. 

58179; 11-8-77 
Interior/FWS—Migratory birds, revised list 
and definitions .... 59358; 11-16-77 


List of Public Laws 


This is a continuing listing of public bills 
that have become law, the text of which is 
not published in the Federal Register. 


Copies of the laws in individual pamphlet 
form (referred to as “slip laws") may be 
obtained from the U.S. Government Printing 
Office. 

H.R. 7.Pub. L. 95-207 

"Career Education Incentive Act". 
(Dec. 13, 1977; 91 Stat. 1464). Price: 
$.70. 

H.R. 8159.Pub. L. 95-208 

"International Safe Container Act". 
(Dec. 13. 1977; 91 Stat. 1475). Price: 
$.60. 


H.R. 8422.Pub. L. 95-210 

To amend titles XVIII and XIX of the 
Social Security Act to provide payment 
for rural health clinic services, and for 
other purposes. (Dec. 13, 1977; 91 Stat. 
1485). Price: $.60. 

S. 1131.... Pub. L. 95-209 

To authorize appropriations for Nuclear 
Regulatory Commission for the fiscal 
year 1978, and for other purposes. 
(Dec. 13, 1977; 91 Stat. 1481). Price: 
$.50. 


It 
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agricultural marketing service 

Rules 

Lemons grown in Ariz. and Calif— 63379 
Oranges (navel) grown in Ariz. 


and Calif.. 63379 

Proposed Rules 

Grapefruit grown in Fla- 63426 


AGRICULTURE DEPARTMENT 

See Agricultural Marketing Serv¬ 
ice; Animal and Plant Health 
Inspection Service; Commodity 
Credit Corporation; Farmers 
Home Administration; Food 
Safety and Quality Service; 
Rural Electrification Adminis¬ 
tration. 

AIR FORCE DEPARTMENT 


Notices 

Meetings: 

Scientific Advisory Board- 63446 

Military Airlift Command policy 
agreement_ 63446 


ANIMAL AND PLANT HEALTH 
INSPECTION SERVICE 

Rules 

Animal and poultry import re¬ 


strictions: 

Horses; limitation of stay in 

U.S_ 63384 

Livestock and poultry quarantine: 
Scrapie in sheep_ 63384 


BLIND AND OTHER SEVERELY HANDI¬ 
CAPPED, COMMITTEE FOR PURCHASE 
FROM 

Notices 

Procurement list, 1978: additions 
and deletions _ 63445 

CENSUS BUREAU 
Rules 

Foreign trade statistics: 

Requirements and provisions; 
correction _ 63385 


CIVIL AERONAUTICS BOARD 

Rules 

Conduct standards; correction. . 63385 
Notices 

Hearings , etc.: 

British Airways_ 63440 

Colonial Airlines, Inc_ 63441 

Florida-Atlanta competitive 

nonstop service case_ 63442 

North Central Airlines et al_ 63442 


CIVIL SERVICE COMMISSION 

Rules 


Excepted service: 

Arts and Humanities, National 

Foundation_ 63379 

Notices 

Noncareer executive assignments: 

United States Information 
Agency_ 63444 


COMMERCE DEPARTMENT 

See Census Bureau; Economic De¬ 
velopment Administration; Na¬ 


tional Oceanic and Atmospheric 
Aministration. 

COMMODITY CREDIT CORPORATION 

Rules 

Loan and purchase programs : 

Peanuts _ 63380 

COMMODITY FUTURES TRADING 
COMMISSION 

Proposed Rules 

Commodity Exchange Act regula¬ 
tions: 

Contract markets and futures 
associations; enforcement of 
requirements _ 63427 

CONSUMER PRODUCT SAFETY 
COMMISSION 

Proposed Rules 

Architectural glazing materials : 
testing program and certifica¬ 
tion requirements _ 63586 

DEFENSE DEPARTMENT 

See Air Force Department; Navy 
Department. 

ECONOMIC DEVELOPMENT 
ADMINISTRATION 

Notices 

Import determination petitions : 


Cisne Shoes, Inc_ 63444 

Mighty Atlas Shoe Corp_ 63444 

U.S. Knitting Mills. Inc_ 63444 


EDUCATION OFFICE 

Ru!es 

Instructional equipment grants 
program; maintenance of effort 63573 

EMPLOYMENT AND TRAINING 
ADMINISTRATION 

Proposed Rules 

Employment Service System: 

Special responsibilities; labor 
surplus areas classification. _ 63428 

Notices 

Employment transfer and business 
competition determinations; fi¬ 
nancial assistance applications. 63482 

Migrant and other seasonally em¬ 
ployed farmworker programs: 
Economic Stimulus Program, 
selection of potential spon¬ 
sors _ 63483 

EMPLOYMENT STANDARDS 
ADMINISTRATION 

Notices 

Minimum wages for Federal and 
federally assisted construction; 
general wage determination de¬ 
cisions. modifications, and su¬ 
persedeas decisions_ 63604 

ENERGY DEPARTMENT 

See Federal Energy Regulatory 
Commission. 

ENVIRONMENTAL PROTECTION AGENCY 

Proposed Rules 

Pesticide programs: 

Packaging, special; require¬ 


ments and testing protocols; 

extension of time_ 63437 

Notices 

Air quality criteria; external re¬ 
view drafts; availability: 

Nitrogen oxides_ 63460 

Environmental statements; avail¬ 
ability, etc_ 63460 

Solid waste disposal, meeting_ 63459 


FARMERS HOME ADMINISTRATION 
Notices 


Disaster and emergency areas: 


TmiUiana 


__ 63439 

Michigan __ 

Pennsylvania 


63439 
_ 63439 

Tennessee _ 

Texas .. _ 


.. 63439 
__ 63440 


FEDERAL COMMUNICATIONS 
COMMISSION 

Notices 

Domestic public radio services; 
applications accepted for fil¬ 
ing _ 63462 

Rulemaking proceedings filed, 
granted, denied, etc.; petitions 
by various companies_^ 63464 

FEDERAL ENERGY REGULATORY 
COMMISSION 


Notices 

Hearings, etc.: 

Algonquin Gas Transmission 

Co _ 63447 

Brewer, George Fabian_ 63451 

Connecticut Light & Power Co. 

(2 documents)_ 63448 

Consolidated Gas Supply Corp. 

(2 documents)_ 63448, 63449 

Distrigas of Massachusetts 

Corp _ 63449 

El Paso Natural Gas Co_ 63450 

Energy Sources, Inc., et al_ 63450 

Hartford Electric Light Co_ 63451 

Monroe. David M_ 63449 

Natural Gas Pipeline Co. of 

America_ 63451 

Nevada Power Co_ 63452 

Northern States Power Co- 63452 

Outline Oil Corp_ 63452 

Pacific Power & Light Co- 63453 

Panhandle Eastern Pipe Line 

Co_ 63453 

Public Service Co. of North Car¬ 
olina, Inc., et al_ 63454 

Southern California Edison Co. 

(4 documents)_ 63456. 63457 

Tenneco Exploration, Ltd., et 

al_ 63457 

Transcontinental Gas Pipe Line 

Corp. (2 documents)_ 63458, 63459 

Trunkline Gas Co_ 63459 

FEDERAL RESERVE SYSTEM 

Notices 

Applications, etc.: 

Ancorp Bancshares, Inc_ 63465 

Clark County Bancorporation. 63465 
Continental Illinois Corp. et al. 63466 
Garfield Ridge Bancorporation, 

Inc_ 63466 

Pittsburg Bancshares, Inc_ 63466 
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Texas Commerce Bancshares, 


Inc_ 63466 

Tracy Bancorp_ 63466 

FEDERAL TRADE COMMISSION 
Rules 

Prohibited trade practices: 

Food Fair Stores, Inc- 63385 


FISH AND WILDLIFE SERVICE 
Proposed Rules 

Migratory bird hunting: 

Shotshells loaded with material 
other than steel shot in non¬ 
toxic shot zones; prohibition. 63437 

FOOD AND DRUG ADMINISTRATION 
Rules 

Animal drugs, feeds, and related 
products: 

Neomycin sulfate-sulfacetamide 
sodium-hydrocortisone ace¬ 
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Sponsor address change; Burns- 
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Standards, biological and diag¬ 
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correction _ 63389 

Color additives: 

Bronze and copper powder; cor¬ 
rection _ 63386 
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Trichloroe thane- 63386 

Proposed Rules 
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ucts: 

Pasteurized process cheese; 


identity standards; correc¬ 


tion - 63431 

Skim milk cheese; identity 

standards; correction_ 63431 

Human drugs: 

Topical otics, over-the-counter; 
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Notices • 


Coherent radiation X-ray sys¬ 
tems; approvals and extensions 

of variance_ 63470 

Medical devices: 

Drugs, new or antibiotic; tran¬ 
sitional provisions_ 63472 

Meetings: 

Advisory committees, panels, 
etc_ 63467 

FOOD SAFETY AND QUALITY SERVICE 
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GENERAL ACCOUNTING OFFICE 
Notices 

Regulatory Reports Review Of¬ 
fice, address change_ 63467 
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Rules 

Nixon Administration; preserva¬ 
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materials_ 63626 


HEALTH, EDUCATION, AND WELFARE 
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Drug Administration; Health 
Resources Administration; Nat¬ 
ional Institutes of Health; Pub¬ 
lic Health Service. 

HEALTH RESOURCES ADMINISTRATION 
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Grants: 
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training; applications _ 63480 
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rules end regulations 


This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are 
keyed to and codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL 
REGISTER issue of each month. 


[ 6325-01 ] 

Title 5—Administrative Personnel 

CHAPTER I—CIVIL SERVICE 
COMMISSION 

PART 213—EXCEPTED SERVICE 

National Foundation on the Arts and the 
Humanities 

AGENCY: Civil Service Commission. 
ACTION: Pinal rule. 

SUMMARY: The following positions are 
excepted under Schedule C because they 
are confidential in nature: (1) One posi¬ 
tion of Staff Assistant to the Special As¬ 
sistant to the Chairman (for Constitu¬ 
ency Liaison), National Endowment for 
the Humanities; and (2) One position of 
Secretary (Stenography) to the Staff As¬ 
sistant to the Chairman (for Public 
Events), National Endowment for the 
Humanities. 

EFFECTIVE DATE: December 16,1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

William Bohling, 202-632-4533. 

Accordingly, 5 CFR 213.3382 (m) and 
<n) are added as set out below: 

§ 213.3382 National Foundation on the 
Arts and the Humanities. 


(m) One Staff Assistant to the Spe¬ 
cial Assistant to the Chairman (for Con¬ 
stituency Liaison), National Endow¬ 
ment for the Humanities. 

(n) One Secretary (Stenography) to 
the Staff Assistant to the Chairman (for 
Public Events), National Endowment for 
the Humanities. 

(5 U.S.C. 3301, 3302; E.O. 10577, 3 CFR 1954- 
1958 Comp., p. 218.) 

United States Civil Serv¬ 
ice Commission, 

James C. Spry, 

Executive Assistants 
to Vie Commissioners. 

[FR Doc.77-36084 Filed 12-15-77;8:45 ami 


[3410-02] 

Title 7—Agriculture 

CHAPTER IX—AGRICULTURAL MARKET¬ 
ING SERVICE (MARKETING AGREE¬ 
MENTS AND ORDERS; FRUITS, VEGE¬ 
TABLES, NUTS), DEPARTMENT OF 
AGRICULTURE 

(Navel Orange Reg. 419] 

PART 907—NAVEL ORANGES GROWN IN 
ARIZONA AND DESIGNATED PART OF 
CALIFORNIA 

Size Regulation 

AGENCY: Agricultural Marketing Serv¬ 
ice, USDA. 


ACTION: Final rule. 

SUMMARY: This regulation establishes 
minimum size requirements for fresh 
California-Arizona navel oranges shipped 
to market from District 2 during the pe¬ 
riod December 16, 1977, through Febru¬ 
ary 2, 1978. These requirements are de¬ 
signed to promote orderly marketing in 
the interest of producers and consumers. 

EFFECTIVE DATE: December 10, 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Charles R. Brader, 202-447-3545. 

SUPPLEMENTARY INFORMATION: 
Findings. Pursuant to the marketing 
agreement, as amended, and Order No. 
907, as amended (7 CFR Part 907), reg¬ 
ulating the handling of navel oranges 
grown in Arizona and designated part 
of California, effective under the Agri¬ 
cultural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601-674), 
and upon the basis of the recommenda¬ 
tions and information submitted by the 
Navel Orange Administrative Committee, 
established under this marketing order, 
and upon other information, it is found 
that the limitation of handling of navel 
oranges, as hereafter provided, will tend 
to effectuate the declared policy of the 
act. 

The committee met on December 6, 
1077, to consider crop and market con¬ 
ditions and other factors affecting the 
need for regulation, and recommended 
that navel oranges in fresh domestic 
shipments from District 2 be required 
to be at least 2.20 inches in diameter 
during the period December 16-29, 1977, 
and at least 2.32 Inches in diameter dur¬ 
ing the period December 30. 1977, 

through February 2, 1978. Shipment of 
this season’s navel orange crop is now in 
progress, and ample supplies of navel 
oranges which will meet these size re- 
ouirements are available to satisfy the 
demand in fresh domestic markets. Navel 
oranges which fail to meet these size 
requirements may be shipped to fresh 
export markets, left on the trees to at¬ 
tain further growth, or utilized in proc¬ 
essing. The regulation is consistent with 
the objective of the act of promoting 
orderly marketing and protecting the 
interest of consumers, and it reflects the 
Department’s appraisal of the need for 
regulation based on the current and 
prospective crop and market conditions. 

It is further found that it is imprac¬ 
ticable and contrary to the public in¬ 
terest to give preliminary notice, en¬ 
gage in public rulemaking and postpone 
the effective date until 30 days after pub¬ 
lication in the Federal Register <5 U.S.C. 
553), because of insufficient time be¬ 
tween the date when information became 
available upon which this regulation is 


based and the effective date necessary to 
effectuate the declared policy of the act. 
Interested persons were given an oppor¬ 
tunity to submit information and views 
on the regulation at an open meeting. 
It Is necessary to effectuate the declared 
purposes of the act to make these regu¬ 
latory provisions effective as specified, 
and handlers have been apprised of such 
provisions and the effective time. 

§ 907.719 Navel Orange Regulation 419. 

(a) During the period December 16, 
1977, through December 29, 1977, no 
handle^ shall handle any navel oranges 
grown in District 2 which are of a size 
smaller than 2.20 inches in diameter, 
which shall be the largest measurement 
at a right angle to a straight line running 
from the stem to the blossom end of the 
fruit: Provided. That not to exceed 5 
percent, by count, of the navel oranges 
contained in any type of container may 
measure smaller than 2.20 inches in di¬ 
ameter. 

(b) During the period December 30, 
1977, through February 2, 1978, no 
handler shall handle any navel oranges 
grown in District 2 which are of a size 
smaller than 2.32 inches in diameter, 
wliich shall be the largest measurement 
at a right angle to a straight line run¬ 
ning from the stem to the blossom end 
of the fruit: Provided. That not to exceed 
5 percent, by count, of the navel oranges 
contained in any type of container may 
measure smaller than 2.32 inches in di¬ 
ameter. 

(c) As used in this section, “handler”, 
“handle”, and “District 2”, mean the 
same as defined in the marketing order. 

(Secs. 1-19, 48 Stat. 31. as amended; 7 U.S.C. 
601-674) 

Dated: December 12,1977. 

Floyd F. Hedlund, 
Director, Fruit and Vegetable 
Division. Agricultural Mar¬ 
keting Service . 

[FR Doc.77-35842 Filed 12-15-77;8:45 am] 


[3410-02] 

[Lemon Reg. 124] 

[Lemon Reg. 123, Arndt. 1] 

PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

Limitation of Handling 

AGEIXY: Agricultural Marketing Serv¬ 
ice, USDA. 

ACTION: Final rule. 

SUMMARY: This action establishes the 
quantity of California-Arizona lemons 
that may be shipped to the fresh market 
during the period December 18-24, 1977, 
and increase- be quantity of such lemons 
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that may be so shipped during the 
period December 11-17. Such action is 
needed to provide for orderly marketing 
of fresh lemons for the periods specified 
due to the marketing situation confront¬ 
ing the lemon industry. 

DATES: The regulation becomes effec¬ 
tive December 18, 1977, and the amend¬ 
ment is effective for the period Decem¬ 
ber 11-17, 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Charles R. Brader. 202^447-3545. 

SUPPLEMENTARY INFORMATION: 
Findings. Pursuant to the marketing 
agreement, as amended, and Order No. 
910, as amended (7 CFR Part 910), regu¬ 
lating the handling of lemons gTown in 
California and Arizona, effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674), and upon the basis of the recom¬ 
mendations and information submitted 
by the Lemon Administrative Committee, 
established under this marketing order, 
and upon other information, it is found 
that the limitation of handling of lem¬ 
ons. as hereafter provided, will tend to 
effectuate the declared policy of the act. 

The committee met on December 13, 
1977, to consider supply and market con¬ 
ditions and other factors affecting the 
need for regulation, and recommended 
quantities of lemons deemed advisable 
to be handled during the specified weeks. 
The committee reports the demand for 
lemons Is very similar to last week with 
200's and 235’s showing the most weak¬ 
ness. 

It is further found that it is imprac¬ 
ticable and contrary to the public In¬ 
terest to give preliminary notice, engage 
in public rulemaking, and postpone the 
effective date until 30 days after pub¬ 
lication In the Federal Register (5 U.S.C. 
553 ), because of insufficient time between 
the date when information became avail¬ 
able upon which this regulation and 
amendment are based and the effective 
date necessary to effectuate the declared 
policy of the act. Interested persons were 
given an opportunity to submit informa¬ 
tion and views on the regulation at an 
open meeting, and the amendment re¬ 
lieves restrictions on the handling of 
lemons. It is necessary to effectuate the 
declared purposes of the act to make 
these regulatory provisions effective as 
specified, and handlers have been ap¬ 
prised of such provisions and the effec¬ 
tive time. 

1. 5 910.424 Lemon Regulation 124. 
Order, (a) The quantity of lemons grown 
in California and Arizona which may 
be handled during the period Decem¬ 
ber 18. 1977, through December 24, 1977, 
is established at 190,000 cartons. 

(b) As used in this section, ‘'handled" 
and “carton(s)“ mean the same as de¬ 
fined in the marketing order. 

2. The provisions of paragraph (a) in 
§ 910.423 Lemon Regulation 123 (42 FR 
62140) is amended to read as follows: 
“The quantity of lemons grown in Cali¬ 
fornia and Arizona which may be han- 
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died during the period December 11, 
1977, through December 17, 1977, is es¬ 
tablished at 240,000 cartons." 

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674.) 

Dated: December 15.1977. 

Floyd F. Hedlund, 
Director , Fruit and Vegetable 
Division, Agricultural Mar¬ 
keting Service . 

I PR Doc.77-36174 Filed 12-15-77; 11:49 am) 


[3410-05 ] 

CHAPTER XIV—COMMODITY CREDIT COR¬ 
PORATION, DEPARTMENT OF AGRICUL¬ 
TURE 

SUBCHAPTER B—LOANS. PURCHASES, AND 
OTHER OPERATIONS 

PART 1421—GRAINS AND SIMILARLY 
HANDLED COMMODITIES 

Subpart—1977 Peanut Farm Stored Loan 
and Purchase Program 

AGENCY: Commodity Credit Corpora¬ 
tion, USDA. 

ACTION: Final rule. 

SUMMARY: The purpose of this rule is 
to set forth ( 1 ) the final loan and pur¬ 
chase availability dates, ( 2 ) the matur¬ 
ity dates, (3) final loan and purchase 
rates. (4) location adjustments, and (5) 
final sup:>ort levels for 1977 crop farm 
stored peanuts. This rule is needed in 
order to satisfy statutory requirements 
which provide that price support shall 
be made available to eligible peanut pro¬ 
ducers. This rule will permit eligible 
peanut producers to obtain farm stored 
loans and purchases on their peanuts. 

EFFECTIVE DATE: December 16, 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Dalton Ustynik (ASCS) 202-447-7973, 
P.O. Box 2415, Washington. D.C. 20013. 

SUPPLEMENTARY INFORMATION: 
On May 17. 1977, a notice of proposed 
rulemaking entitled “Determination of 
Price Support Levels by Type of Peanuts" 
was published in the Federal Register 
(42 FR 25329). This notice announced 
that the Department was preparing to 
make determinations and issue regula¬ 
tions concerning a loan and purchase 
program for the 1977 crop of peanuts, 
invited the public to submit written 
comments, and scheduled a public meet¬ 
ing for June 9 to receive oral comments. 
The Secretary, in a press release on 
May 13, appealed to the industry to come 
to this meeting with a unified position 
to aid the Department in making the 
final price determination. 

The written comment period ended 
July 5. There were 33 responses, 11 from 
manufacturers of peanut products, 6 
from shellers. 5 from farmer groups, 3 
each from sheller associations and coop¬ 
erative marketing associations, 2 from 
farmers, and 1 each from <x State Depart¬ 
ment of Agriculture, a consultant, and 
a State Commodity Commission. 

Commentators from the Southeast 
area proposed that the sound mature 


kernel (SMK) value per percent of the 
Runner-type be lowered in relation to 
the Virginia and Spanish-type. Com¬ 
mentators from the Virginia-Carolina 
and Southwest areas proposed that the 
SMK values per percent for Runner and 
Spanish-types be the same and that the 
SMK values for Virginia type be 3.9 
cents per percent higher. 

Other comments concerned continued 
contracting with grower associations by 
CCC, requiring separate inspection cer¬ 
tificates for each trailer load of peanuts 
and requiring that each load of farmer 
stock peanuts be weighed before inspec¬ 
tion. 

The public meeting was held on June 9 
at which time industry representatives 
indicated that no unified position could 
be readied. The previous conflicting 
positions were strictly adhered to by the 
representatives from the respective pro¬ 
duction areas. 

The Southeastern area representatives 
recommended differential levels equiva¬ 
lent to a 5 percent increase in SMK 
values on Virginia and a 2V 2 percent in¬ 
crease in SMK values on Spanish over 
the SMK value for the Runner-type pea¬ 
nut. Tills recommendation carried a 
high risk of loss to CCC because of the 
possibility of forcing Virginia and Span¬ 
ish into surplus and also causing sub¬ 
stantial damage to market relationships 
that had developed over a long period of 
time. 

The Southwest and Virginia-Carolina 
areas maintained their position in sup¬ 
port of the “uniform kernel pricing" con¬ 
cept although for different reasons. Their 
recommendation was to establish the 
support level for sound mature kernels 
using the “uniform kernel pricing" 
method. 

As a result of litigation involving the 
1976 crop peanut differentials, the De¬ 
partment did not use “uniform kernel 
pricing" for that crop. However, in order 
to restore the equitable relationship in 
effect when “uniform kernel pricing" 
formula was first introduced in 1971, 
some change from 1975 crop differentials 
was again necessary in 1977. 

Therefore, a moderate change from 
1975 was adopted for the 1977 crop of 
peanuts. The differentials adopted are 
the SMK value of Virginia. 2 percent, 
and Spanish, one-half percent, above the 
SMK value of Runners. The Department 
relied on monthly price quotations be¬ 
tween shellers and manufacturers for 
selected grades of the different types as 
indications that the 2 percent and one- 
half percent differentials would again 
assure that each type would be mar¬ 
keted, processed, and utilized on equal 
terms. 

For the 1977 crop of farmers stock 
peanuts. §§ 1421.291 through 1421.295 of 
Title 7 and the title of the subpart are 
hereby amended to read as provided 
below. The material previously appear¬ 
ing in §§ 1421.291 through 1421.295 shall 
remain in full force and effect as to the 
crops to which it is applicable. 

Accordingly, the regulations in 7 CFR 
1421.291 through 1421.295 of this sub¬ 
part and the title of the subpart are 
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revised to read as follows, effective for 
the 1977 crop of peanuts. The material 
previously appearing in this subpart re¬ 
mains in full force and effect as to prior 
crop years. 

Subpart—1977 Crop Farm Stored Peanut Loan 
and Purchase Program 

Sec. 

1421.291 Purpose. 

1421.292 Availability. 

1421.293 Maturity of loans. 

1421.294 Loan and purchase rates. 

1421.295 Eligible peanuts. 

Authority. —Secs. 4 and 5, 62 Stat. 1070, 
as amended (15 U.S.C. 714 b and c); Secs. 
101, 401, 403, and 405, 63 Stat. 1051, as 
amended (7 U.8.C. 1441, 1421, 1423, 1425). 

Subpart 1977 Crop Farm Stored Loan and 
Purchase Program 

§ 1421.291 Purpose. 

This supplement contains program 
provisions which, together with the ap¬ 
plicable provisions of the General Regu¬ 
lations Governing Price Support for the 
1976 and Subsequent Crops of Grains and 
Similarity Handled Commodities (39 FR 
25949), as amended, and the provisions 
of the 1976 and Subsequent Crops Peanut 
Farm Stored Loan and Purchase Supple¬ 
ment, as amended (hereinafter referred 
to as “the continuing supplement”), 
which contain regulations for a general 
nature with respect to loan and purchase 
operations, apply to farm-stored loans 
and purchases for the 1977 crop of 
peanuts. 

§ 1421.292 Availability. 

(a) Farm stored loans . Producers must 
request a loan on 1977 crop eligible pea¬ 
nuts on or before March 31, 1978. 

(b) Purchases. A producer desiring to 
offer for purchase, eligible peanuts not 
under loan must execute and deliver to 
the appropriate county ASCS office, on or 
before April 30, 1978, a Purchase Agree¬ 
ment (Form CCC-614) indicating the 
approximate quantity of 1977 crop pea¬ 
nuts he may sell to CCC. 

§ 1421.293 Maturity of Ioann. 

Unless demand is made earlier, farm 
stored loans on farmers stock peanuts 
will mature on April 30, 1978. 

§ 1421.294 Loan and purchase rates. 

(a) Loan rate. Subject to the discounts 
specified in paragraph <b) of this sec¬ 
tion, the loan rates for farmers stock 
peanuts placed under farm stored loan 
shall be the following rates by types 
per ton: 


Dollars 

Type: per ton 

Virginia - 430 

Runner_ 433 

Southeast Spanish_ 417 

Southwest 8panish_ 417 

Valencia (suitable for cleaning and 
roasting in southwest) 1 _ 430 


1 The price for all Valencia-type peanuts 
in the Southeast and Virgin ia-Carollna 
areas and for those Valencia-type peanuts 
in the Southwest area which are not suitable 
for cleaning and roasting will be the same as 
for Spanish-type peanuts In the same area. 

(b) Location adjustment to support 


prices . The loan rates specified in para¬ 
graph (a) of this section shall be sub¬ 
ject to the following discounts for farm¬ 
ers stock peanuts placed under a farm 
stored loan in the States specified where 
peanuts are not customarily shelled or 


crushed: 

Dollars 

State: per ton 

Arizona _ 25 

Arkansas _ 10 

California _ 33 

Louisiana _ 7 

Mississippi _ 10 

Missouri ___ 10 

Tennessee _ 25 


(c) Settlement values. The support 
prices, premiums, and discounts for use 
in computing the settlement value, under 
§ 1421.289(b) (2) of the continuing sup¬ 
plement, of peanuts acquired by CCC 
under loan or purchase shall be those 
specified in § 1446.12 of the 1977 Crop 
Peanut Warehouse Storage Loan Sup¬ 
plement, including the location adjust¬ 
ments specified therein for peanuts de¬ 
livered to CCC in States where peanuts 
are not customarily shelled or crushed. 

§ 1421.295 Eligible peanut*. 

In addition to meeting the require¬ 
ments of § 1421.282 of the continuing 
supplement, farmers stock peanuts to be 
eligible for farm stored loan and pur¬ 
chase must be free of Aspergillus flavus 
mold as determined by a Federal-State 
inspector. 

Signed at Washington, D.C., Decem¬ 
ber 9, 1977. 

Stewart N. Smith, 

Acting Executive Vice President , 
Commodity Credit Corporation. 

[FR Doc.77-35845 Filed 12-15-77:8:45 am| 
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CHAPTER XXIII—FOOD SAFETY AND 
QUALITY SERVICE (STANDARDS, IN¬ 
SPECTION, MARKETING PRACTICES), 
DEPARTMENT OF AGRICULTURE 

PART 2851—FRESH FRUITS, VEGETA¬ 
BLES AND OTHER PRODUCTS (INSPEC¬ 
TION, CERTIFICATION AND STAND¬ 
ARDS) 

Subpart—United States Standards for 
Grades of Watermelons 1 

AGENCY: Food Safety and Quality Serv¬ 
ice. USDA. 

ACTION: Final rule. 

SUMMARY: This rule revises the grade 
standards for watermelons. These stand¬ 
ards are being revised at the request of 
the National Watermelon Growers and 
Distributors Association. This revision 
will make the standards more compatible 
with current industry marketing prac¬ 
tices. 

EFFECTIVE DATE: January 15. 1978. 


1 Compliance with the provisions of these 
standards shall not excuse failure to comply 
with the provisions of the Federal Food, Drug 
and Coemetic Act, or with applicable State 
laws and regulations. 
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FOR FURTHER INFORMATION CON¬ 
TACT: 

Frank J. McNeal, Fresh Products 
Branch, Fruit and Vegetable Quality 
Division, Food Safety and Quality 
Service, U.S. Department of Agricul¬ 
ture, Washington, D.C. 20250, 202-447- 
2185. 

SUPPLEMENTARY INFORMATION: 
The last major revision of the U.S. 
Standards for Grades of Watermelons 
was in March, 1954, and since that time 
many changes in marketing practices 
have taken place in the watermelon in¬ 
dustry. As a result of the development 
of new varieties, changes in methods of 
harvesting, transportation and retailing, 
the National Watermelon Growers and 
Distributors Association requested that 
the standards be revised to bring them 
more in line with current marketing 
practices. 

On February 11. 1977. a notice of pro¬ 
posed rulemaking was published in the 
Federal Register (42 FR 8644), regard¬ 
ing the revision of U.S. Standards for 
Grades of Watermelons (7 CFR 51.1970- 
51.1987), under Chapter I. Part 51 wh ich 
has been changed to Chapter XXVin, 
Part 2851 by a rule effective June 27,1977, 
establishing a new Chapter for the Food 
Safety and Quality Service in the Code of 
Federal Regulations. These grade stand¬ 
ards are issued under authority of the 
Agricultural Marketing Act of 1946 <60 
Stat. 1087, as amended: 7 U.S.C. 1621- 
1627) which provides for the issuance of 
official UJS. Grades to designate different 
levels of quality for the voluntary use of 
producers, buyers and consumers. 

Following publication of the proposal 
in the Federal Register copies were dis¬ 
tributed to industry and other interested 
persons for comment. Information con¬ 
cerning the proposal was also carried in 
newspapers and trade publications. The 
period for comment ended May 31, 1977, 
and thirteen letters of comment were re¬ 
ceived in response to the proposal. Com¬ 
ments from grower-shippers generally 
expressed approval of the proposed 
changes while receiver responses gener¬ 
ally ranged from objection to specific 
items to the entire proposal. 

One large organization representing 
western growers and shippers objected 
to the proposal because of the limita¬ 
tions on Internal Rind Spot. In their 
opinion, the limitations are discrimina¬ 
tory and too restrictive for the suscepti¬ 
ble Peacock variety, which is the pre¬ 
dominate variety grown in their region. 
They also contend that this defect does 
not affect the marketability of water¬ 
melons and that these limitations would 
eliminate shippers from a competitive 
position in the market place. 

Although this defect generally cannot 
be detected externally, a considerable 
number of melons are cut into sections 
and displayed prior to being sold at re¬ 
tail, often exposing any Internal Rind 
Spot that may be present. For this rea¬ 
son, the Department does not agree with 
this organization's contention that this 
disorder does not detract from the inar- 
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keting quality. It should be pointed out 
that a principal variety, the Charleston 
Grey, under certain growing conditions, 
will also develop a high incidence of this 
disorder. Two major food chains com¬ 
mented that the proposed limitations 
were not restrictive enough. 

Receivers, in general, viewed the pro¬ 
posal as a lowering of the requirements 
of the present grade standards which 
would not be in the best interest of re¬ 
tailers and consumers. They specifically 
objected to increasing the total defects 
tolerance from 10 to 12 percent and in¬ 
creasing the inclusive decay tolerance 
from 1 to 3 percent. 

The Department does not agree with 
this assessment of the proposal. The 
more restrictive requirements for many 
major defects more than compensates 
for the increase in the total tolerance for 
defects as the overall quality of melons 
marketed under certification would be 
improved. We recognize that it is inevita¬ 
ble that varying amounts of decay of¬ 
ten develop during transit and that a too 
restrictive destination tolerance would 
unduly penalize the seller. However, the 
proposed tolerance of 3 percent has been 
reduced to 2 percent in order to include 
consideration for the views of both pro¬ 
ducers and receivers. 

Minor changes in * the text from the 
published proposal are: (1) Reducing 
the destination decay tolerance from 3 
to 2 percent; ( 2 ) classifying immature 
melons as a serious defect; and, (3) 
changes in application of tolerances sec¬ 
tion to add a lot tolerance and corre¬ 
sponding defective melons tolerance to 
Table I in section 2851.1974. 

After consideration of all relevant 
matters presented by interested persons, 
including the proposal set forth in the 
aforesaid notice, the following U.S. 
Standards for Grades of Watermelons 
are hereby promulgated pursuant to the 
Agricultural Marketing Act of 1946 (60 
Stat. 1087, as amended; 7 U*S.C. 1621- 
1627). 

Grades 

2851.1970 U.S. Fancy. 

2851.1971 U S. No. 1. 

2851.1972 U.S. No. 2. 

Tolerances 

2851.1973 Tolerances. 

Application or Tolerances 


2851.1974 Application of tolerances. 

Sample for Grade and Size Determination 


2851.1975 

Sample for grade and size deter¬ 
mination. 

Size 

2851.1976 

Size. 

Definitions 

2851.1977 

Mature. 

2851.1978 

Fairly well formed. 

2851.1979 

Similar varietal characteristics. 

2851.1980 

Overripe. 

2851.1981 

Badly misshapen. 

2851.1982 

Damage. 

2851.1983 

Serious damage. 

2851.1984 

Permanent defects. 

2851.1986 

Condition defeoU, 


Classification of Defects 

2851.1986 Classification of defects. 
Optional Internal Quality Requirements 

2851.1987 Optional Internal quality require¬ 

ments. 

Authority: Secs. 203, 205. 60 Stat. 1087. as 
amended 1090. as amended. (7 U.S.C. 1622, 
1624). 

Grades 

§ 2851.1970 U.S. Fancy. 

“U.S. Fancy” consists of watermelons 
which meet the following requirements: 

(a) Basic requirements: (1) Mature; 
(2) Similar varietal characteristics; (3) 
Fairly well formed; (4) Not overripe; 

(b) Free from: (1) Anthracnose; (2) 
Decay: (3) Sunscald; (4) Whiteheart; 

(c) Free from damage by any means. 
See 5 2851.1982. 

(d) For tolerances see § 2851.1973. 
§2851.1971 *U.S. No. 1, 

“U.S. No. 1” consists of watermelons 
which meet the following requirements: 

(a) Basic requirements: (1) Mature; 
(2) Similar varietal characteristics; (3) 
Fairly well formed; (4) Not overripe; 

(b) Free from: (1) Anthracnose; (2) 
Decay; (3) Sunscald; 

(c) Free from damage by any means. 
See § 2851.1982. 

<d) For tolerances see § 2851.1973. 
§2851.1972 U.S. No. 2. 

“U.S. No. 2” consists of watermelons 
which meet the following requirements: 

(a) Basic requirements: (1) Mature; 
(2) Similar varietal characteristics; (3) 
Not overripe; (4) Not badly misshapen; 

(b) Free from: (1) Anthracnose; (2) 
Decay; (3) Sunscald; 

(c) Free from serious damage by any 
means. See § 2851.1983. 

(d) For tolerances see § 2851.1973. 

Tolerances 
§ 2851.1973 Tolerances. 

In order to allow for variations inci¬ 
dent to proper grading and handling in 
each of the foregoing grades, the follow¬ 
ing tolerances, by count, shall be per¬ 
mitted in any lot: 

(a) U.S. Fancy. (1) For defects at 
shipping point * 8 percent for water¬ 
melons which fail to meet the require¬ 
ments of this grade: Provided, That in¬ 
cluded in this amount not more than 4 
percent shaU be allowed for defects 
causing serious damage: And provided 
further . That included in this latter 
amount not more than 1 percent shall be 
allowed for watermelons which are af¬ 
fected by Whiteheart, Sunscald, An¬ 
thracnose or decay. 

(2) En route or at destination. 10 per¬ 
cent for watermelons which fail to meet 


* Shipping point, as used In these stand¬ 
ards, means the point of origin of the ship¬ 
ment In the producing area or at port of 
loading for ship stores for overseas ship¬ 
ments, or, in the case of shipments from out¬ 
side of the continental United States, the 
port of entry into the United States. 


the requirements of this grade: Pro¬ 
vided, That included in this amount not 
more than the following percentages 
shall be allowed for defects listed: 

(1) 8 percent for watermelons having 
permanent defects including therein not 
more than 4 percent for permanent de¬ 
fects causing serious damage. 

(ii) 8 percent for watermelons having 
condition defects including therein not 
more than 4 percent for condition de¬ 
fects causing serious damage and in¬ 
cluded in this latter amount not more 
than 2 percent shall be allowed for wa¬ 
termelons affected by Whiteheart, Sun¬ 
scald, Anthracnose or decay. 

(b) U.S. No. 1. (1) For defects at ship¬ 
ping point.* 10 percent for watermelons 

which fail to meet the requirements of 
this grade: Provided, That included in 
this amount not more than 5 percent 
shall be allowed for defects causing seri¬ 
ous damage: And provided further. 
That included in this latter amount not 
more than 3 percent shall be allowed for 
watermelons affected by Anthracnose 
and not more than 1 percent shall be al¬ 
lowed for watermelons affected by decay. 

(2) En route or at destination. 12 per¬ 
cent for watermelons which fail to meet 
the requirements of this grade: Provided , 
That included in this amount not more 
than the following percentages shall be 
allowed for defects listed: 

<i) 10 percent for watermelons having 
permanent defects including therein not 
more than 5 percent for permanent de¬ 
fects causing serious damage. 

(ii) 10 percent for watermelons having 
condition defects including therein not 
more than 5 percent for Anthracnose or 
other condition defects causing serious 
damage and included in this latter 
amount not more than 2 percent shall be 
allowed for watermelons affected by 
decay. 

(c) U.S. No. 2 (1) For defects at ship¬ 
ping point. 1 10 percent for watermelons 
which fail to meet the requirements of 
this grade: Provided, That included in 
this amount not more than 6 percent 
shall be allowed for watermelons affected 
by Anthracnose and not more than 1 
percent shall be allowed for watermelons 
affected by decay. 

(2) En route or at destination. 12 per¬ 
cent for watermelons which fail to meet 
the requirements of this grade: Provided, 
That included in this amount not more 
than 2 percent shall be allowed for 
watermelons affected by decay. 

Application of Tolerances 
§ 2851.1974 Application of lokuranccs. 

In order to meet the requirements of a 
specified grade the average percentage of 
defective watermelons in the lot, based 
on sample inspection, shall be within the 
tolerance specified, and the number of 
defective watermelons in individual sam¬ 
ples in the lot shall be within the limita¬ 
tions set forth in the following table: 
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Table 1 -Maximum Number or Detective 
Watermelons Permitted in ant Sample 


Lot tolerance, percent: Total * 

12 - 6 

10 - 4 

8- 3 

5 2 

4- 2 

2 1 

1. 1 


* Number of watermelons per 20 count 

sample. 

Sample for Grade and Size Determination 

§ 2831.1975 Sample for grade and size 
determination. 

Each sample shall consist of 20 water¬ 
melons. When individual containers con¬ 
tain at least 20 watermelons, the sample 
is drawn from one container; when in¬ 
dividual containers contain less than 20 
watermelons, a sufficient number of ad¬ 
joining containers are opened to form a 
20 count sample. 

Size 

§2831.1976 Size. 

Size many be specified in terms of 
average weight, minimum weight or min¬ 
imum and maximum weight. 

(a) When the size of watermelons is 
stated in terms of average weight, unless 
otherwise specified, the melons in any 
lot averaging less than 30 pounds (13.6 
kgs.) shall not vary more than 3 pounds 
(1.4 kgs.) below the stated average, and 
the melons in any lot averaging 30 
pounds (13.6 kgs.) or more shall not vary 
more than 5 pounds (2.3 kgs.) below the 
stated average. 


Table n 


Avorago weight 

Minimum weight 
(unless otherwise 
specified) 

Tolerances 
permitted 
for melons 
below the 
minimum 
weight 
(percent) 

Pounds 

Kilo¬ 

grams 

Founds 

Kilo¬ 

grams 

20 

at 

17 

7.7 

5 

22 

MU 

19 

8.6 

5 

24 

10.9 

21 

9.5 

5 

'* 

11.8 

23 

10.4 

5 

28 

12.7 

25 

11.3 

5 

30 

13.6 

25 

11.3 

5 

82 

14.5 

27 

12.2 

5 

34 

15.4 

29 

13.2 

S 

36 

lit 3 

31 

14.1 

5 

38 

17.2 

33 

15.0 

5 

40 

iai 

35 

15.9 

5 

42 

IV. 0 

37 

16.8 

5 


(b) In order to allow for variations 
incident to proper sizing, not more than 
5 percent, by count, of the watermelons 
in any lot may be below the minimum size 
requirements: Provided , That when 
minimum and maximum weights are 
specified, not more than 5 percent, by 
count, may be below the specified mini¬ 
mum weight and not more than 5 per¬ 
cent, may be above the specified maxi¬ 
mum weight. 

Definitions 
§ 2831.1977 Mature. 

“Mature” means that the watermelon 
has reached the stage of development at 
which the flesh 1 s at least fairly sweet 


and shows characteristic color of a ma¬ 
ture watermelon for the variety. 

§ 2851.1978 Fairly well formed. 

“Fairly well formed’’ means that the 
watermelons have characteristic shape 
but not necessarily the perfect type of 
the variety. They may be tapered at the 
ends or slightly constricted. 

§ 2851.1979 Similar varietal character* 

lades. 

“Similar varietal characteristics” 
means that the watermelons are similar 
in shape and color. 

§ 2851.1980 Overripe. 

“Overripe” means that a watermelon 
has reached such an advanced stage of 
maturity that the flesh becomes mealy, 
less juicy or has an insipid taste. 

§ 2851.1981 Badly misshapen. 

“Badly misshapen” means that the 
watermelons are bottlenecks or gourd- 
necks. 

§ 2851.1982 Damage. 

“Damage” means any specific defect 
described in § 2851.1986, Table m. or an 


Optional Internal Quality 
Requirements 

§ 2851.1987 Optionul internal quality 
requirements. 

The following internal quality require¬ 
ments may be specified in connection 
with the grade. 

(a) “Very good internal quality'’ 
means that the combined juice from the 
edible portion of a sample of water¬ 
melons selected at random contains not 
less than 10 percent soluble solids as 
determined by an approved refractom- 
eter. 


equally objectionable variation of any 
one of these defects, any other defect, or 
any combination of defects which ma¬ 
terially detracts from the appearance, or 
the edible or marketing quality of the 
watermelons. 

§2851.1983 Serious damage. 

“Serious damage” means any specific 
defect described in § 2851.1986, Table HI, 
or an equally objectionable variation of 
any one of these defects, any other de¬ 
fect, or any combination of defects, 
which seriously detracts from the ap¬ 
pearance, or the edible or marketing 
quality of the watermelons. 

§ 2851.1981 Permanent defects. 

“Permanent defects” means defects 
which are not subject to change during 
shipment or storage; including, but not 
limited to scars, hollow heart or imma¬ 
ture watermelons. 

§ 2851.1985 Condition defects. 

“Condition defects” means defects 
which are subject to change during ship¬ 
ment or storage, including but not limited 
to decay, Anthracnose or sunburn. 

§ 2851.1986 Classification of dcfccU. 


(b) “Good internal quality” means 
that the combined juice from the edible 
portion of a sample of watermelons se¬ 
lected at random contains not less than 
8 percent soluble solids as determined by 
an approved refractometer. 

These standards shall become effective 
on January 15, 1978, and will thereupon 
supersede the United States Standards 
For Grades of Watermelons which have 
been in effect since March 22. 1954, (7 
CFR 51.1970-51.1981). 

Note. —The Food Safety aqd Quality Servloe 
has determined that this document does not 
contain a major proposal requiring prepara- 


Table HI 


Factor 


Damage 


Serious damage 1 


Sunburn- . Area exceeds 9 In* (58 cm*) of greenish- 

yellow sunburn on a 25-lb (11.3 kg) 
watermelon. 

Ilall, rind worm Injury, scars and Aggregating more than 5 In* (32 cm*) 
other similar defects except an- on a 25-lb (11.3 kg) watermelon, 
throcnose. 

Whiteheart . A hard white stioak of flesh extending 

through the heart of the watermelon 
exceeding a circle H In (0 mm) in 
diameter. 

Hollow heart .-. Ctacks aggregating more than IH In 

(33 mm) in width of a 25-lb (11.3 kg) 
long-type watermelon or the ag¬ 
gregate width exceeds 2 in (51 mm) 
on a 25-lb (11.3 kg) round-typo 
watermelon. 

Internal rind spot. ... Aggregate area exceeds a circle 1 In 

(25 mm) in diameter. 

Soft ends.. ___ End yields readily to alight pressure 

applied by palm of the hand or 
shriveling Is associated with Lho 
soft end. 

Transit rubs ___ Aggregating more than S in* (32 cm*) 

of medium browu discoloration ou a 
25-lb (11.3 kg) watei melon. 

Bruises ..... Bide bruises over 3 in (TO-2 nun) in 

diameter and sunken. 

End bruises over 2 In (50.8 mm) in 
diameter and sunken. 


Area exceeds 12 In* (77 cm*) of greenish* 
yellow sunburn on a 25-lb (11.8 kg) 
watermelon. 

Aggregating more than 12 in* (77 cm*) 
on a 25-lb (11.3 kg) watermelon. 

A hard white streak of flesh extending 
through the heart of the watermelon 
exceeding a circle Yi in (13 mm) in 
diameter. 

Cracks aggregating more than 1>$ In 
(38 mm) in width on a 25-!b (11.3 kg) 
long-type watermelon or the ag¬ 
gregate width exceeds in (64 mm) 
oft a 25-lb (11.3 kg) round-type 
watermelon. 

Aggregate area exceeds a circle of 1H I* 
(38 mm) in diameter or when any 
spot penetrates the flesh. 


Aggregating xnoro than 12 in* (77 cm*) 
of medium brown discoloration on a 
25-lb (11.3 kg) watermelon. 

Over 5 in (127 mm) iu diameter and 
sunken or soft and springy with 
underlying flash water-soaked. 

Over 2 In (50.8 mm) in diauietar with 
underlying flesh water-soaked. 


i Tho following defects are considered serious damage when prrsent in any dogiee: Sunsc&ld. immaturity, an- 
Uirocnose, ovenipe, and decay. 
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tlon of an Inflation Impact Statement under 
Executive Order 11821 and OMB A-107. 

Done at Washington, D.C. on Decem¬ 
ber 8, 1977. 

Joseph A. Powers, 
Acting Administrator. 

IFR Doc.77-35631 Filed 12-16-77:8:45 am] 


[ 3410-34 ] 

Title 9—Animals and Animal Products 

CHAPTER I—ANIMAL AND PLANT HEALTH 
INSPECTION SERVICE, DEPARTMENT 
OF AGRICULTURE 

SUBCHAPTER C—INTERSTATE TRANSPORTA¬ 
TION OF ANIMALS (INCLUDING POULTRY) 
AND ANIMAL PRODUCTS 

PART 79—SCRAPIE IN SHEEP 

Release of Area Quarantined 

AGENCY: Animal and Plant Health In¬ 
spection Service, USDA. 

ACTION: Final rule. 

SUMMARY: The purpose of this amend¬ 
ment is to release from quarantine that 
portion of McLean County in Illinois 
which w ? as quarantined because of scra¬ 
pie in sheep. The infected flock has been 
slaughtered, removing the source of scra¬ 
pie infection in McLean County. 

EFFECTIVE DATE: December 8, 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Dr. A. L. Klingsporn, Sheep, Goats, 
Equine, and Ectoparasites Staff, 
USDA, APHIS, VS, Room 739, Federal 
Building, Hyattsville, Md. 20782, 301- 
436—8231. 

SUPPLEMENTARY INFORMATION: 
This amendment releases from quaran¬ 
tine that portion of McLean County in 
Illinois which was quarantined because 
of scrapie in sheep. Therefore, the re¬ 
strictions pertaining to the interstate 
movement of sheep from quarantined 
areas contained in 9 CFR Part 79. as 
amended, will not apply to the released 
area, but the restrictions pertaining to 
the interstate movement of sheep from 
nonquarantined areas contained in said 
Part 79 will apply to the released area. 

Accordingly, § 79.2 of Part 79, Title 9, 
Code of Federal Regulations, as 
amended, restricting the interstate 
movement of sheep because of scrapie, 
is hereby amended in the following 
respect: 

In § 79.2, paragraph (2) relating to 
the King flock located in Normal town¬ 
ship, which is in McLean County, Ill., 
is deleted. 

(Secs. 4-7, 23 Stat. 32. as amended: secs. 
1 and 2. 32 Stat. 791-792. as amended; secs. 
1-4, 33 Stat. 1264, 1265. as amended; secs. 3 
and 11, 76 Stat. 130, 132; (21 U.8.C. 111-113, 
116, 117, 120, 121, 123-126, 134b. 134f); 37 
FR 28464, 28477; 36 FR 19141.) 

The amendment relieves certain re¬ 
strictions no longer deemed necessary to 
prevent the spread of scrapie in sheep, 
and must be made effective immediately 
to be of maximum benefit to affected 
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persons. It does not appear that public 
participation in this rulemaking pro¬ 
ceeding would make additional relevant 
information available to the Department. 

Accordingly, under the administrative 
procedure provisions in 5 U.S.C. 553, it 
is found upon good cause that notice 
and other public procedure with respect 
to the amendment are impracticable and 
unnecessary, and good cause is found 
for making it effective less than 30 days 
after publication in the Federal Regis¬ 
ter. 

Done at Washington, D.C., this 8th 
day of December 1977. 

Note. —The Animal and Plant Health In¬ 
spection Service has determined that this 
document does not contain a major pro¬ 
posal requiring preparation of an Inflation 
Impact Statement under Executive Order 
11821 and OMB Circular A-107. 

Pierre A. Chaloux, 
Deputy Administrator , 
Veterinary Services. 

IFR Doc.77-35630 Filed 12-15-77:8:45 amj 


[3410-34] 

SUBCHAPTER D—EXPORTATION AND IMPORTA¬ 
TION OF ANIMALS (INCLUDING POULTRY) 
AND ANIMAL PRODUCTS 

PART 92—IMPORTATION OF CERTAIN 
ANIMALS AND POULTRY AND CERTAIN 
ANIMAL AND POULTRY PRODUCTS; IN¬ 
SPECTION AND OTHER REQUIREMENTS 
FOR CERTAIN MEANS OF CONVEYANCE 
AND SHIPPING CONTAINERS THEREON 

Importation of Horses 

AGENCY: Animal and Plant Health In¬ 
spection Service. USDA. 

ACTION: Final rule. 

SUMMARY: This document amends the 
regulations for the temporary importa¬ 
tion of horses into the United States for 
purposes other than breeding from coun¬ 
tries affected with contagious equine 
metritis (CEM), previously known as 
equine metritis (EM-77), a breeding dis¬ 
ease of horses. This docket will impose 
additional restrictions in the form of an 
import permit, limiting the places such 
horses may be held and limiting the 
duration of such horses’ stay in the 
United States to a period of 90 days. Ad¬ 
ditionally, to prevent the entry of horses 
through a third country which are 
potentially infected with or exposed to 
CEM, the regulation is changed to 
specify that for unrestricted entry such 
horses may not have been in a CEM- 
infected country within the 12 months 
preceding entry in lieu of 60 days now 
required. 

This action is needed to strengthen 
the requirements for the temporary im¬ 
portation of horses into the United 
States from countries where CEM exists 
and to insure strict compliance with all 
such requirements. 

The effect of this action is to add re¬ 
strictions for importing horses from 
CEM-infected countries and to delete 
Ineffective requirements from the regu¬ 
lations. 


EFFECTIVE DATE: December 8, 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Dr. D. E. Herrick, USDA, APHIS, VS, 

Federal Building, Room 815, Hyatts¬ 
ville, Md. 20782, 301-436-8170. 

SUPPLEMENTARY INFORMATION: 
On September 9. 1977 (42 FR 45895), a 
prohibition was placed on the importa¬ 
tion of horses, except geldings, from 
England, Ireland, and France and on 
such horses that have been in said coun¬ 
tries within the 60 days immediately pre¬ 
ceding their exportation to the United 
States because of the existence of con¬ 
tagious equine metritis (CEM) in such 
countries. On September 16, 1977 (FR 
48327-48328), the prohibition was ex¬ 
tended to include Australia and all of 
the United Kingdom (England, Scotland, 
Northern Ireland, Wales and Isle of 
Man); on September 22, 1977 (42 FR 
49440-49441) an exception to the prohi¬ 
bition was made for weanlings and year¬ 
lings provided their age is certified to on 
the import health certificate, and on 
October 21, 1977 (FR 56718-56719), pro¬ 
visions were made for the temporary im¬ 
portation of horses for competition and 
exhibition purposes only, under customs 
temporary import bond. It has now been 
determined that the customs temporary 
import bond is not an adequate safe¬ 
guard to insure that horses so imported 
are removed from the United States 
within the specified neriod because such 
bond may be extended by the importer. 
It has also been determined that addi¬ 
tional restrictions are necessary to assure 
that the horses temporarily imported will 
not expose other horses to CEM during 
their stay in the United States. There¬ 
fore. in order to provide the necessary 
safeguards against the introduction 
of CEM and still permit the tem¬ 
porary importation of horses from CEM- 
affected countries, additional special en¬ 
try requirements are being placed into 
effect which will: Limit the time such 
horses may stay in the United States to 
no more than 90 days; prevent their 
being entered into horse breeding prem¬ 
ises while in the United States; require 
that an import permit be obtained in 
accordance with 5 92.4 of the regula¬ 
tions: require an itinerary of the move¬ 
ment of such animals while in the United 
States which shall be furnished to Vet¬ 
erinary Services with the application for 
a permit: and extend the specified period 
as a condition for entry of such horses 
which have been in countries listed under 
5 92.2(i) from 60 days to 12 months. 
Other editorial changes are made in the 
regulation for purposes of clarification. 

The time limit such horses may stay 
in the United States has been limited 
to 90 days because beyond such period 
the monitoring of such horses during 
their temporary stay in the United States 
would be difficult to effectively carry out. 
Additionally, such a limited period will 
reduce the likelihood that CEM would 
be introduced into the United States. 
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The requirements that the importer 
obtain an import permit and furnish the 
Department with an itinerary of the 
horses being imported have been imposed 
because such a permit and itinerary will 
better enable the Department to moni¬ 
tor the arrival and temporary importa¬ 
tion of such horses. 

The specified period as a condition of 
entry for horses which have been in 
countries listed in § 92.2(1) prior to tem¬ 
porary importation into the United 
States has been extended from 60 days 
to 12 months to reduce the likelihood that 
such horses were involved during the 
prior breeding season in any of the af¬ 
fected countries. 

It should be noted that any person who 
violates any provision concerning the 
importation of such horses may be sub¬ 
ject to criminal prosecution under the 
applicable animal quarantine laws and 
any other applicable federal laws. 

Further, this amendment deletes the 
present requirement that a temporary 
customs bond be obtained by the im¬ 
porter. Such requirement has been de¬ 
termined to be an ineffective restriction 
to prevent the introduction of CEM into 
the United States, and in view of the 
new requirements set forth in this docket, 
this requirement has been deleted. 

Tills action is required to strengthen 
the requirements for the temporary im¬ 
portation of horses from countries 
where CEM exists, to insure strict com¬ 
pliance with all such requirements, and 
to prevent the introduction of CEM into 
the United States. 

Accordingly. Part 92, Title 9. Code of 
Federal Regulations, is amended in the 
following respects: 

1. In § 92.2, paragraph (i) is amended 
to read: 

§92.2 General prohibition*; exceptions. 
• • • • • 

(1) <1> Except as provided in subpara¬ 
graph (2) of this paragraph, notwith¬ 
standing the other provisions of this part 
concerning the importation of horses into 
the United States, the importation of all 
horses from the following listed countries 
and the importation of all horses which 
have been in any such country within 
the 12 months immediately preceding 
their export to the United States is pro¬ 
hibited because of the existence of CEM 
In such countries: Australia, Ireland. 
France, and the United Kingdom ^Eng¬ 
land, Scotland, Northern Ireland. Wales, 
and the Isle of Man). 

(2) The provisions of subparagraph (1) 
of this paragraph shall not apply to the 
following: 

(i) Horses imported in accordance 
with conditions prescribed by the Deputy 
Administrator as provided in 5 92.2(a). 

(ii) Geldings, weanlings, or yearlings 
whose age is certified on the import 
health certificate prescribed in § 92.17. 

(Ill) Horses imported for purposes 
other than breeding and if such animals 
are accompanied by an import permit 
obtained in accordance with § 92.4 of the 
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regulations and the following additional 
conditions are met: 

(A) The application for permit shall 
be accompanied by an Itinerary of move¬ 
ments of such horses to be made during 
the temporary period of importation. 

(B) The horses shall remain in the 
United States for a period not to exceed 
90 days following the date of their pres¬ 
entation for entry. 

(C) While in the United States such 
horses shall not be bred to or by any 
horse and shall not be entered onto or 
kept on any premises where horse breed¬ 
ing is practiced. 

2. In § 92.17, that part of the first 
sentence preceding the proviso would be 
amended to read: 

§ 92.17 Horses, certification urn! accom¬ 
panying equipment. 

Horses offered for importation from 
any part of the world shall be accom¬ 
panied by a certificate of a salaried vet¬ 
erinary- officer of the national govern¬ 
ment of the country of origin showing 
that the animals described in the certif¬ 
icate have been in said country during 
the 60 days preceding exportation: that 
each animal has been inspected on the 
premises of origin and found free of evi¬ 
dence of communicable disease and, in¬ 
sofar as can be determined, exposure 
thereto during the 60 days preceding ex¬ 
portation : that each animal has not been 
vaccinated with a live or attenuated or 
inactivated vaccine during the 14 days 
preceding exportation; and insofar as 
can be determined, no case of African 
horse-sickness, dourine, glanders, surra, 
epizootic lymphangitis, uclerative lymph¬ 
angitis, equine piroplasmosis, Venezue¬ 
lan equine encephalomyelitis, or equine 
infectious anemia has occurred on the 
premises of origin or on adjoining prem¬ 
ises during the 60 days preceding ex¬ 
portation; and except as provided in 
§ 92.2(1) (2) (i), the horses have not been 
in any country listed in 5 92.2(i)(l) as 
affected with CEM during the 12 months 
immediately prior to their importation 
into the United States; that they have 
not been on any premises at any time 
during which time such premises were 
officially found to be affected with CEM; 
that the horses have not been bred by 
or bred to any horse from an affected 
premises; and that they have had no 
other contact with horses that have been 
found affected with CEM. • • • 

(Sec. 2, 32 Stat. 792, as amended; secs. 4 and 
11, 76 Stat. 130. 132 (21 U.S.C. Ill, 134c. 134f); 
37 FR 28464, 28477; 38 FR 19141.) 

These amendments place additional 
restrictions on the importation of horses 
from countries known to be affected by 
CEM. The amendments are of an emer¬ 
gency nature and should be placed in ef¬ 
fect immediately in order to protect the 
livestock of the United States from the 
introduction and dissemination of dis¬ 
ease. 

Therefore, for such good cause the De¬ 
partment finds that notice of proposed 
rulemaking and other public participa- 
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tipn regarding these amendments are im¬ 
practicable. unnecessary and contrary to 
the public interest and accordingly under 
the administrative procedure provisions 
in 5 U.S.C. 553, good cause is found for 
making them effective less than 30 days 
after publication in the Federal Regis¬ 
ter. 

Done at Washington, D.C., this 8th day 
of December 1977. 

Note. —The Animal and Plant Health In¬ 
spection Service has determined that this 
document does not contain a major proposal 
requiring preparation of an Inflation Impact 
Statement under Executive Order 11821 and 
OMB Circular A-107. 

Pierre A Chaloux, 
Deputy Administrator, 
Veterinary Services . 

|FR Doc.77-35629 Filed 12-15-77:8:45 am| 


[1505—01] 

Title 14—Aeronautics and Space 

CHAPTER i!—CIVIL AERONAUTICS 
BOARD 

SUBCHAPTER t>—SPECIAL REGULATIONS 

{Reg. SPR-141, Arndt. 31 

PART 370— EMPLOYEE 
RESPONSIBILITIES AND CONDUCT 

Correction 

In FR Doc. 77-34132 appearing at page 
60714 in the issue for Monday, Novem¬ 
ber 28, 1977, delete the thirteenth line of 
§ 370.735-22 (c) (3). second column, page 
60717. reading “trations accepted by each 
employee: Pro*' and insert in its place 
“trator, who will maintain a list in the'*. 


[1505-01 ] 

Title 15—Commerce and Foreign Trade 

CHAPTER I—BUREAU OF THE CENSUS, 
DEPARTMENT OF COMMERCE 

PART 30—FOREIGN TRADE STATISTICS 
Miscellaneous Amendments 
Correction 

In FR Doc. 77-33572, appearing at 
page 59839 in the issue of November 22, 
1977, the last word in the eighth line of 
the “Summary” paragraph should read, 
“port”. 


[6750-01 ] 

Title 16—Commercial Practices 

CHAPTER I—FEDERAL TRADE 
COMMISSION 

{Docket No. C-29121 

PART 13—PROHIBITED TRADE PRAC¬ 
TICES, AND AFFIRMATIVE CORRECTIVE 
ACTIONS 

Food Fair Stores, Inc., also T/A Pantry 
Pride 

AGENCY: Federal Trade Commission. 
ACTION: Order to cease and desist. 

SUMMARY: In settlement of alleged 
violations of Federal law prohibiting un- 
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fair acts and practices and unfair 
methods of competition, this consent 
order, among other things, requires a 
Philadelphia. Pa., retail food store chain, 
to make each of its advertised items 
readily available for sale to customers in 
its stores, to have advertised items cor¬ 
rectly priced, and to sell those items at 
or below the advertised price. Further, 
the firm must post copies of advertise¬ 
ments and notices of the availability of 
"rainchecks" for unavailable items. 

DATES: Complaint and Order issued 
November 11, 1977. 1 

FOR FURTHER INFORMATION CON¬ 
TACT: * 

Michael J. Vitale, Regional Director. 
Washington Regional Office, Federal 
Trade Commission, 600-C Gelman 
Building, 2120 “L” St., NW.. Washing¬ 
ton, D.C. 20017, 202-254-7700. 

SUPPLEMENTARY INFORMATION: 
On Wednesday, May 11, 1977, there was 
published in the Federal Register (42 
FR 23847), a proposed consent agree¬ 
ment with analysis In the Matter of 
Food Fair Stores, Inc., a corporation, also 
trading and doing business as Pantry 
Pride, for the purpose of soliciting pub¬ 
lic comment. Interested parties were 
given sixty (60) days in which to submit 
comments, suggestions, or objections re¬ 
garding the proposed form of order. 

Comments were received and consid¬ 
ered by the Commission. 

The Commission has ordered the issu¬ 
ance of the complaint in the form con¬ 
templated by the agreement, made its 
jurisdictional findings and entered its 
order to cease and desist, as set forth 
in the proposed consent agreement, in 
disposition of this proceeding. 

The prohibited trade practices and/or 
corrective actions as codified under 16 
CFR 13, are as follows: 

Subpart—Advertising Falsely or Mis¬ 
leadingly: § 13.10 Advertising falsely or 
misleadingly: 13.10-1 Availability of mer¬ 
chandise and/or facilities; 5 13.125 Lim¬ 
ited offers or supply; § 13.180 Quantity; 
13.180-30 In stock; § 13.205 Scientific 
or other relevant facts. Subpart—Correc¬ 
tive Actions and/or Requirements: 
§ 13.533 Corrective actions and/or re¬ 
quirements; 13.533-20 Disclosures; 
13.533-25 Displays, in-house; 13.533-45 
Maintain records. Subpart—Disseminat¬ 
ing Advertisements, etc.: § 13.1043 Dis¬ 
seminating advertisements, etc. Sub¬ 
part—Misrepresenting Oneself and 
Goods—Goods: § 13.1572 Availability of 
advertised merchandise and/or facilities; 
5 13.1720 Quantity; § 13.1740 Scientific 
or other relevant facts. Subpart—Ne¬ 
glecting, Unfairly or Deceptively, to 
Make Material Disclosure: 5 13.1895 
Scientific or other relevant facts. 

Subpart^Offering Unfair, Improper 
and Deceptive Inducements to Purchase 
or Deal: § 13.2013 Offers deceptively 


1 Copies of the Complaint and the Deci¬ 
sion and Order filed with the original docu¬ 
ment. 


made and evaded; § 13.2063 Scientific or 
other relevant facts. 

(Sec. 6. 38 Stat. 721; 15 UJ3.C. 46. Interprets 
or applies sec. 5, 38 Stat. 719, as amended; 
15 U.S.C. 45.) 

Carol M. Thomas, 
Secretary. 

(PR Doc.77-35869 Filed 12-16-77.8:45 am] 


[ 1505-01 ] 

Title 21—Food and Drugs 

CHAPTER I—FOOD AND DRUG ADMINIS¬ 
TRATION, DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 
SUBCHAPTER A—GENERAL 

|Docket No. 77C-0153] 

PART 73—LISTING OF COLOR ADDITIVES 
EXEMPT FROM CERTIFICATION 

PART 81—GENERAL SPECIFICATIONS 
AND GENERAL RESTRICTIONS FOR 
PROVISIONAL COLOR ADDITIVES FOR 
USE IN FOODS, DRUGS, AND COS¬ 
METICS 

Bronze Powder and Copper Powder; 
Confirmation of Effective Date 

Correction 

In FR Doc. 77-28798, appearing at 
page 52393 in the issue of Friday, Sep¬ 
tember 30, 1977, make the following 
changes in § 73.1410: 

1. The first word in the seventh line 
of the introductory paragraph should 
read "ophthalmic 0 . 

2. The second word in the first line of 
paragraph (c)(1 ) should read ‘'quan¬ 
tity". 


[4110-03] 

SUBCHAPTER D—DRUGS FOR HUMAN USE 

| Docket No. 77N-0355] 

PART 310—NEW DRUGS 

Trichloroethane; Status as a New Drug in 
Aerosolized Drug Products Intended for 
Inhalation 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: This document amends the 
new drug regulations by adding a provi¬ 
sion requiring an approved new drug ap¬ 
plication to market any aerosol drug 
product containing trichloroethane and 
intended to be inhaled either directly or 
indirectly. This action is being taken be¬ 
cause there is no evidence to establish 
that trichloroethane is safe and effective 
for its intended use in such products. 
EFFECTIVE DATE: January 16, 1978. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

P aul O. Fehnel, Bureau of Drugs 
(HFD-30), Food and Drug Administra¬ 
tion. Department of Health, Education, 
and Welfare. 5600 Fishers Lane, Rock¬ 
ville. Md. 20857, 301-443-3640. 

SUPPLEMENTARY INFORMATION: In 
the Federal Register of August 14, 1973 


(38 FR 21935), the Commissioner of Food 
and Drugs issued a proposal stating that 
all aerosol drug products containing i,i, 
1 -trichloroethane (methylchloroform), 
intended to be Inhaled either directly or 
indirectly, are new drugs for which evi¬ 
dence of safety and effectiveness is not 
available and, as such, will require ap¬ 
proved new drug applications as a condi¬ 
tion for marketing. The proposal was 
based on reports of 21 deaths, resulting 
in most cases from abuse or gross misuse 
of the drug products. Before publication 
of the proposal, all aerosol drug products 
known to the Food and Drug Adminis¬ 
tration (FDA) that were intended for in¬ 
halation, either directly or indirectly, 
and that contained trichloroethane. had 
been recalled from the market. 

Four comments were received: one 
from a consumer, one from the Center 
for Science in the Public Interest, and 
two from manufacturers. A summary of 
the comments received and the Commis¬ 
sioner s responses are as follows: 

1 . One comment stated that the pro¬ 
posal should be extended to include non- 
drug aerosol products containing tri¬ 
chloroethane that are indirectly inhaled, 
e.g., personal deodorants, hair sprays, 
room deodorants, and paints. The com¬ 
ment also expressed concern over other 
halocarbons used in such products, e.g., 
fluorinated compounds. 

The Commissioner agrees that if tri¬ 
chloroethane in nondrug aerosol prod¬ 
ucts regulated by FDA presents a hazard, 
appropriate action should be taken. At 
the present time, the Commissioner is 
aware of only one aerosol cosmetic 
product and five nonaerosol cosmetic 
products that contain trichloroethane. 
These six cosmetic products are in¬ 
cluded in the approximately 20,000 
cosmetic products that have been volun¬ 
tarily registered with FDA. Two of these 
products, including the one aerosol prod¬ 
uct. are hair spray preparations, and the 
four other products are false eyelash 
cleaners. To date, the agency is not aware 
of any evidence demonstrating trichloro¬ 
ethane in any nondrug aerosol product 
presents a hazard. The action concerning 
trichloroethane in aerosolized drug prod¬ 
ucts intended for inhalation is being 
taken because of the lack of safety and 
effectiveness data available on trichloro¬ 
ethane when it is used as a component 
of an aerosolized drug product intended 
to be inhaled by a sick person. The drug 
products containing trichloroethane im¬ 
plicated in the 21 deaths were used as 
cough suppressants, primarily in infants. 

The comment also expressed concern 
over products containing halocarbons. In 
the Federal Register of May 13, 1977 (42 
FR 24536), the Commissioner proposed 
to ban the use of chlorofluorocarbons as 
propellants in self-pressurized containers 
in products subje t to the Federal Food. 
Drug, and Cosmetic Act, except for cer¬ 
tain propellant uses deemed to be essen¬ 
tial. In the proposed regulation, the use 
of chlorofluorocarbon propellants was 
deemed essential in only five categories 
of products. Although the Commis- 


FEDERAL REGISTER, VOL. 42, NO. 242—FRIDAY, DECEMBER 16, 1977 









RULES AND REGULATIONS 


63387 


sloner's proposal to ban fluorocarbons 
was based on the fact that fluorocarbons 
may deplete stratospheric ozone and lead 
to an increase in skin cancer, not be¬ 
cause of any direct risk to the immedi¬ 
ate user of these produrts under custom¬ 
ary conditions of use, the effect will be 
to have chlorofluorocarbon propellants 
removed from most products subject to 
FDA control. These regulations are ex¬ 
pected to be made final shortly. 

In addition, in the Federal Register of 
April 29, 1977 (42 FR 21843), the Com¬ 
missioner requested information by Oc¬ 
tober 26,1977 about the health hazards to 
the immediate user associated with direct 
exposure to halocarbons and the use of 
halocarbons in products regulated by 
FDA. This information request is appli¬ 
cable to all halocarbons. whether used as 
direct or indirect ingredients and in¬ 
cludes residues from use in manufactur¬ 
ing or packaging in FDA regulated prod¬ 
ucts. After review of the information sub¬ 
mitted, the Commissioner will determine 
whether any action is indicated. 

Several of the aerosol products re¬ 
ferred to in the comment, e.g., room de¬ 
odorants and paints, are outside the ju¬ 
risdiction of FDA. However, the Con¬ 
sumer Product Safety Commission 
(CPSC) has been apprised of the FDA 
action. Also, in the Federal Register of 
May 13. 1977 (42 FR 24542). the En¬ 
vironmental Protection Agency pub¬ 
lished a proposal to ban chlorofluorocar¬ 
bon propellants in nonessential consumer 
products, including many consumer 
products regulated by CPSC, because of 
the potential depletion of stratospheric 
ozone caused by chlorofluorocarbons. 

2. A consumer comment said that the 
proposed action would do little to curtail 
willful abuse of these products, and these 
excessive restrictions would serve only to 
increase needlessly the cost, and delay 
the availability, of these useful products. 

The Commissioner agrees that this ac¬ 
tion will not curtail deliberate abuse of 
aerosol preparations. He concludes, how¬ 
ever, that because the intent was to as¬ 
sure that ingredients of such products 
are safe and effective for their intended 
use, the proposed action is in the public 
interest. 

3. Two comments objected to state¬ 
ments in the proposal concerning the 
toxicity of 1,1,1-trichloroethane, i.e., ir¬ 
ritation to the eyes and mucous mem¬ 
branes when it is used as directed, and 
the applicability of these statements to 
the use of 1,1,1-trichloroethane as a sol¬ 
vent and vapor pressure depressant un¬ 
der the conditions of use specified in 
previously marketed products intended 
for inhalation. Data were presented to 
show that these effects are dose-related, 
and one study conducted with monkeys 
used cloth sprayed with a previously 
marketed aerosol product containing sig¬ 
nificant amounts of trichloroethane. Ad¬ 
ditional data were submitted concerning 
the use of trichloroethane in anesthesia 
and the occupational hazards of higher 
concentrations of the chemical. 

The Commissioner, while agreeing 
that there are no data substantiating 


that trichloroethane is irritating to the 
eyes and mucous membranes when used 
in products for inhalation, concludes 
that the animal studies conducted on a 
previously marketed product indicate a 
potential for an adverse cardiovascular 
effect that can be augmented by pre¬ 
treatment with other drugs. These 
studies, evaluating a product with a com¬ 
bination of ingredients, lacked single¬ 
ingredient controls and are thus incon¬ 
clusive concerning the role of specific in¬ 
gredients responsible for toxicity. These 
and other data submitted in response to 
the proposal do not adequately address 
themselves to the issue of the safe or ef¬ 
fective use of the chemical in combina¬ 
tion with other “active” or “Inactive” 
ingredients; these data are on file in the 
office of the Hearing Clerk. Room 4-65, 
5600 Fishers Lane. Rockville. Md. 20857. 

The Federal Register of August 14, 
1973 (38 FR 21950) also contained a 
notice requiring each registrant under 
section 510 of the act (21 U.S.C. 360) to 
submit a list of each drug product con¬ 
taining 1,1,1-trichloroethane that the 
registrant is manufacturing a preparing, 
propagating, compounding, or process¬ 
ing for commercial distribution. Re¬ 
sponses to that notice indicated that a 
few products containing trichloroethane 
were on the market, but no aerosol drug 
products for inhalation were identified 
that were not already known to FDA 
and previously recalled from the market. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201, 502, 
505, 701, 52 Stat. 1040-1042 as amended. 
1050-1053 as amended, 1055-1056 as 
amended (21 U.S.C. 321, 352, 355, 371)) 
and under authority delegated to the 
Commissioner (21 CFR 5.1). Part 310 of 
Chapter I of Title 21 of the Code of Fed¬ 
eral Regulations is amended by adding a 
new section to read as follows: 

§ 310.507 Aerosol drug products for 
liuniun use containing 1,1,-1-lri- 
chloroetliane. 

(a) Trichloroethane has been used in 
aerosol drug products as a solvent for the 
active ingredients and to reduce the va¬ 
por pressure of the propellants. It is po¬ 
tentially toxic to the cardiovascular sys¬ 
tem, i.e., can sensitize the heart to epi¬ 
nephrine. At a sufficiently large concen¬ 
tration, it is a potent anesthetic agent. 
Deaths associated with aerosol deconges¬ 
tant products intended to be inhaled and 
containing trichloroethane have been re¬ 
ported. Most of the deaths resulted from 
abuse or gross misuse of the prepara¬ 
tions. 

(b) The Food and Drug Administration 
finds that there is a lack of general rec¬ 
ognition by qualified experts of the 
safety or effectiveness of trichloroethane 
in aerosol drug products intended for in¬ 
halation either directly or indirectly. Any 
aerosol drug product containing trichlo¬ 
roethane and labeled, represented, or ad¬ 
vertised for use by inhalation is a new 
drug and subject to regulatory proceed¬ 
ings unless it is the subject of a new drug 
application approved pursuant to sec¬ 
tion 505 of the Federal Food, Drug, and 
Cosmetic Act. 


(c) A completed and signed “Notice of 
Claimed Investigational Exemption for 
a New Drug” (Form FD-1571), set forth 
in § 312.1 of this chapter, shall be sub¬ 
mitted to cover clinical investigations de¬ 
signed to obtain evidence that such prep¬ 
arations are safe and effective for the 
purposes intended. 

(d) Regulatory proceedings will be 
initiated with regard to any such drug 
within the jurisdiction of the act which 
is not in accord with this regulation on 
January 16, 1978. 

Effective date: This order shall be ef¬ 
fective January 16, 1978. 

(Secs. 201, 602, 505. 701, 52 Stat. 1040-1042 
as amended. 1050-1063 as amended. 1055-1056 
as amended (21 U.S.C. 321, 352, 355. 371).) 

Dated: December 8,1977. 

Joseph P. Hile, 

Acting Commissioner for 

Food and Drugs . 

[FR Doc.77-35704 Filed 12-15-77:8:45 amj 


[4110-03] 

SUBCHAPTER E—ANIMAL DRUGS. FEEDS, AND 
RELATED PRODUCTS 

PART 510—NEW ANIMAL DRUGS 

Subpart G—Sponsors of Approved 
Applications 

Burns-Biotec; Change of Sponsor 
Address 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: The animal drug regula¬ 
tions are amended to reflect a change of 
corporate address as requested by the 
sponsor, Burns-Biotec Laboratories. 

EFFECTIVE DATE: December 16. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Henry C. Hewitt, Bureau of Veterinary 
Medicine (HFV-112), Food and Drug 
Administration, Department of Health. 
Education, and Welfare, 5600 Fishers 
Lane, Rockville, Md. 20857, 301-443- 
3430. 

SUPPLEMENTARY INFORMATION: 
Under section 512(1) of the Federal Food, 
Drug, and Cosmetic Act. § 510.600 Names, 
addresses, and code numbers of sponsors 
of approved applications (21 CFR 
510.600) of the animal drug regulations 
is amended to reflect a change of corpo¬ 
rate address. This amendment to the 
regulations reflects approval of the fol¬ 
lowing supplemental NADA’s: 


NADA No.: Drug name and form 

8- 760 - Repository corticotropin 

injection. 

9- 055 _ Oxytocin injection. 

9-167_ Pituitary luteinizing hor¬ 

mone for injection. 

9- 505 -- FolUcle stimulating hor¬ 

mone-pituitary for in¬ 
jection. 

10- 793 - Iron dextran complex in¬ 

jection. 

12-635 - Selenium vitamin E for 

injection. 

30-313_ Selenium, vitamin E cap¬ 

sules. 
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NADA No.: Drug name and form 

30-314_ Selenium, vitamin E for 

injection. 

30-313_ Selenium, vitamin E In¬ 

jection. 

30- 310_ Do. 

31- 555 _ Trypsin-Pern balsam-cas¬ 

tor oil (topical) liquid. 

31-071_ Copper glyclnate, polyvi¬ 

nylpyrrolidone injec¬ 
tion. 

40-322 _ Neomycin palmitate-hy- 

drocortisone acetate- 
trypsin - chvmotrypsin 
ointment. 

46-288 _ Pyrilamino maleate In¬ 

jection. 

46-588 _ Pentobarbital sodium in¬ 

jection. 

48-854 _ Glyceryl guaiacolate in¬ 

jection. 


Amendment of the regulations to re¬ 
flect this cliange does not require a re- 
evaluation of the NADA’s nor does it con¬ 
stitute a reaffirmation of the drug’s 
safety and effectiveness. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 512(1), 82 
Stat. 347 (21 U.S.C. 360b(i))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.1), 5 510.- 
600 is amended in paragraph (c) (1) and 
(2) by revising the entry for Burns- 
Biotec to reflect the new address, as 
follows: 

§ 510.600 Names, addrc^M**. and code 
numbers of sponsors of approved 
applications. 

* * ♦ • * 

(C) • • ♦ 

( 1 ) * * * 

Drug listing 

No. Firm name and address 


000845 Burns-Biotec Laboratories Divi¬ 
sion _ 

Chromalloy Pharmaceuticals, 
Inc., 8530 K St.. P.O. Box 3113, 
Omaha, Nebr. 66103. 

• • • • * * 

( 2 ) • * * 

Drug listing No. Firm name and address 
« • • • • 

000845_ Burns-Biotec Laboratories 

Division, Chromalloy 
Pharmaceuticals, Inc., 
8530 K St.. P.O. Box 
3113, Omaha, Nebr. 

• • • • * 

Effective date: December 16, 1977. 

(Sec. 612(1), 82 Stat. 347 (21 U.S.C. 360b 
(!))) 

Dated: December 7, 1977. 

Fred J. Kingma, 

Acting Director, Bureau, 
of Veterinary Medicine. 

jPR Doc.77-35706 Filed 12-15-77:8:45 am) 

[ 4110—03 ] _ 

PART 524—OPHTHALMIC AND TOPICAL 
DOSAGE FORM NEW ANIMAL DRUGS 
NOT SUBJECT TO CERTIFICATION 

Neomycin Sulfate-Sulfacetamide Sodium- 
Hydrocortisone Acetate Ophthalmic Oint¬ 
ment 

AGENCY: Food and Drug Administra¬ 
tion. 


ACTION : Final rule. 

SUMMARY: The animal drug regula¬ 
tions are amended to reflect approval of 
a new animal drug application fNADA) 
filed by Byk-Gulden, Inc., providing for 
use of a combination drug for treating 
certain eye conditions in cats and dogs. 

EFFECTIVE DATE: December 16. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Henry C. Hewitt, Bureau of Veterinary 
Medicine (HFV-112), Food and Drug 
Administration, Department of 
Health, Education, and Welfare, 5600 
Fishers Lane, Rockville, Md. 20857, 
301-443-3430. 

SUPPLEMENTARY INFORMATION: 
Byk-Gulden, Inc., Cantiague Rock Rd., 
P.O. Box 730, Hicksville, N.Y. 11802, filed 
an NADA (47-090V) providing for use 
of neomycin sulfate-sulfacetamide so¬ 
dium-hydrocortisone acetate ophthalmic 
ointment in local treatment of inflam¬ 
mation and infections of the eye in dogs 
and cats. This application reflects the 
NAS/NRC evaluation of a similar prod¬ 
uct. 

This application concerns a product 
that is similar to one that was evaluated 
by the National Academy of Sciences/ 
National Research Council (NAS/NRC), 
Drug Efficacy Study Group and pub¬ 
lished in the Federal Register of August 
25, 1970 (35 FR 13543). The evaluated 
product (DESI 10471V) contained neo¬ 
mycin sulfate, sulfacetamide sodium, and 
prednisolone acetate. The NAS/NRC 
evaluated the product as probably effec¬ 
tive as an eye and ear ointment. The 
Food and Drug Administration concurred 
with the evaluation. 

Holders of NADA’s were provided 6 
months to submit revised labeling that 
reflected the NAS/NRC evaluation or 
adequate documentation in support of 
the labeling used. 

Sponsors of the evaluated product 
submitted revised labeling which was ap¬ 
proved and upgraded the product to 
effective status. 

The evaluated product contains pred¬ 
nisolone whereas the product which 1 s 
the subject of this application contains 
hydrocortisone. However, the products 
are considered to be pharmacologically 
comparable. Tills consideration, in addi¬ 
tion to adequate manufacturing specifi¬ 
cations, is deemed sufficient to substanti¬ 
ate a 21 CFR 514.111(a) (5) (vi) waiver. 

The current regulation for neomycin 
sulfate ophthalmic and topical dosage 
forms is amended to reflect that this ap¬ 
plication’s approval is based upon a 
NAS/NRC reviewed product, to specify 
those conditions of use which were NAS/ 
NRC approved, and serve notice that 
submission of similar applications re¬ 
flecting the same conditions of use need 
not include efficacy data required by 
§ 514.111, but may require submission of 
bioequivalency and safety data. 

In accordance with the freedom of in¬ 
formation regulations and 5 514.11(e) 


< 2 ) (ii) of the animal drug regulations, a 
summary of safety and effectiveness data 
and information submitted to support 
approval of this application is released 
publicly. The summary is available for 
public examination at the office of the 
Hearing Clerk (HPC-20). Em. 4-65, 5600 
Fishers Lane, Rockville, Md. 20857, Mon¬ 
day through Friday from 9 a.m. to 4 
p.m., except on Federal legal holidays. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 512<i). 82 
Stat. 347 (21 U.S.C. 360b(i) >) and under 
authority delegated to the Commissioner 
(21 CFR 5.1), Part 524 is amended by 
adding new § 524.1484h to read as fol¬ 
lows: 

§ 524.148411 Neomycin sulfate-sulfacet¬ 
amide sodium-hydrocortisone acetate 
ophthalmic ointment. 

(a) Specifications. Each gram of oint¬ 
ment contains 0.5 percent neomycin sul¬ 
fate (equivalent to 3.5 milligrams per 
gram of neomycin base), 10 percent sul¬ 
facetamide sodium, and 0.5 percent hy¬ 
drocortisone acetate. 

(b) Sponsor . See No. 025463 in 5 510 - 
600(c) of this chapter. 

<c) Conditions of use. —(1) Amount. 
Apply four times a day beneath the lower 
eyelid into the conjunctival sac.' 

(2) Indications for use. For use in su¬ 
perficial ocular inflammations or infec¬ 
tions limited to the conjunctival or the 
anterior segment of the eye of cats and 
dogs, such as those associated with aller¬ 
gic reactions or gross irritants or due to 
organisms sensitive to neomycin or sul¬ 
facetamide sodium . 1 

(3) Limitations. All topical ophthalmic 
preparations containing corticosteroids 
with or without an antimicrobial agent, 
are contraindicated in the initial treat¬ 
ment of comeal ulcers. They should not 
be used until the infection is under con¬ 
trol and corneal regeneration is well un¬ 
derway . 1 When infection is suspected as 
being the cause of the disease process, 
particularly in purulent or catarrhal 
conjunctivitis, attempts should be made 
to determine which effective antibiotics 
should be used by sensitivity tests before 
applying ophthalmic preparations con¬ 
taining a corticosterloid. Federal law re¬ 
stricts tliis drug to use by or on the order 
of a licensed veterinarian . 1 

Effective date: This regulation is ef¬ 
fective December 16, 1977. 

(Sec. 512(1). 82 Stat. 347 (21 U.S.C. 

360b(l)>.) 

Dated: December 7, 1977. 

Fred J. Kingma, 
Acting Director, Bureau 
of Veterinary Medicine. 

|FR Doc.77-35705 Filed 12-15-77:8:45 ami 


1 These conditions are NAS/NRC reviewed 
and deemed effective. Applications for these 
uses need not Include effectiveness data as 
speciffed by §514.111 of this chapter, but 
may require bloequlvalency and safety Infor¬ 
mation. 
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[ 1505-01 ] 

SUBCHAPTER F—BIOLOGICS 

[Docket No. 75-0313] 

IPART 660—ADDITIONAL STANDARDS 

FOR DIAGNOSTIC SUBSTANCES FOR 

LABORATORY TESTS 

Blood Grouping Serum 

Correction 

In FR Doc. 77-29206 appearing at page 
54534 in the issue for Friday, October 7, 
1977 make the following changes: 

1. In the second line of § 660.25(a) (5) 
(iii), third column, page 54543, delete 
the subscript "g” from "Anti-N*”. 

2. In the second line of the entry for 
"Anti-C” in the table in § 660.26(b)(1), 
first column, page 54544, the small “i” 
following "rh” should be a subscript. 

3. In the second line of § 660.26(c) (1), 
first column, page 54544, the numeral 
"1” following the letter "P” should be a 
subscript. 

4. In the fourth line of § 660.29(a) (1) 
(ii). third column, page 54545, "filed” 
should read "filled”. 


[4110-08] 

Title 42—Public Health 

CHAPTER I—PUBLIC HEALTH SERVICE, 
DEPARTMENT OF HEALTH, EDUCA¬ 
TION, AND WELFARE 

PART 66—NATIONAL RESEARCH 
SERVICE AWARDS 

Technical Amendments 

AGENCY: Public Health Service, HEW. 
ACTION: Final rule. 

SUMMARY: This notice amends the 
regulations for the program of National 
Research Service Awards. These amend¬ 
ments are made to comply with statutory 
changes mandated by the Health Re¬ 
search and Health Services Amendments 
of 1976 (Pub. L. 94-278) enacted April 
22, 1976. They expand the scope of the 
regulations to include programs admin¬ 
istered by the Division of Nursing of the 
Health Research Administration, re¬ 
move certain limitations on institutional 
eligibility for awards and both clarify 
and refine service payback requirements. 

DATES: Effective date December 16, 
1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Dr. William Batchelor, Research Man¬ 
power Officer, National Institutes of 
Health, Bethesda, Md. 20014, 301-496- 
1963. 

SUPPLEMENTARY INFORMATION: 
On May 2, 1975, final regulations were 
published in the Federal Register (40 
FR 19314) implementing Section 472 of 
the Public Health Service Act (42 U.S.C. 
2891-1) regarding National Research 
Service Awa rds. These regulations are 
codified in 42 CFR Part 66 . 

The Health Research and Health Serv¬ 
ices Amendments of 1976 (Pub. L. 94- 
278), which were enacted on April 22, 
1976, amended Section 472 by: (1) Ex¬ 
tending its scope to include programs 


administered by the Division of Nursing 
of the Health Resources Administration, 
(2) removing the "non-Federal” limita¬ 
tion on institutional eligibility, (3) clari¬ 
fying that service payback through 
"health research or teaching” may in¬ 
clude any combination thereof which is 
in accordance with usual patterns of 
academic employment, (4) removing the 
requirement that any amount the United 
States is entitled to recover includes, in 
addition to the principal, the interest 
that would have accrued had the individ¬ 
ual’s award been an interest-bearing 
loan at the time it was made, and (5) 
replacing that interest requirement by 
one computed utilizing for start date of 
accrual the date the obligation falls due, 
and for interest rate one that takes into 
consideration the rate then prevailing. 

The amendments to Part 66 set forth 
below are intended solely to reflect these 
statutory changes in the regulations. 
Hence, no purpose would be served by 
publishing the changes as a notice of 
proposed rulemaking, and the Depart¬ 
ment finds that good cause exists for dis¬ 
pensing with this step. For the same rea¬ 
son, the Secretary has authorized the 
issuance of these amendments without 
the prior publication of a Notice of In¬ 
tent which would otherwisf be required 
under the Department’s new regulations 
policy issued on July 25, 1976. 

Note. —The Department of Health. Educa¬ 
tion, and Welfare has determined that this 
document does not contain a major proposal 
requiring preparation of an Inflation Impact 
Statement under Executive Order 11821 and 
OMB Circular A-107. 

Dated: July 22.1977. 

James F. Dickson, 

Acting Assistant 
Secretary for Health. 

Approved: December 2,1977. 

Joseph A. Califano, Jr., 

Secretary. 

Accordingly, Part 66 of 42 CFR 
is amended by: 

1. Revising § 66.101 to read as follows: 
The regulations in this subpart are ap¬ 
plicable to National Research Service 
Awards made by the Secretary, under 
section 472(a)(1)(A) of the Public 
Health Service Act, as amended (42 
U.S.C. 2891-(a) (1) (A)), to individuals 
for: (a) Biomedical and behavioral re¬ 
search at the National Institutes of 
Health and the Alcohol, Drug Abuse, and 
Mental Health Administration, and 
under programs administered by the Di¬ 
vision of Nursing of the Health Re¬ 
sources Administration, in matters relat¬ 
ing to the cause, diagnosis, prevention, 
and treatment of diseases or other health 
problems, (b) training at NIH and 
ADAMHA of individuals to undertake 
such research, (c) biomedical and beha¬ 
vioral research at public and nonprofit 
private institutions, and (d) predoctoral 
and postdoctoral training at such insti¬ 
tutions of individuals to undertake such 
research. 

2. Revising § 66.102 by relettering par¬ 
agraphs (e) through (k) as (f) through 


(l), and inserting the following para¬ 
graph (e): 

(e) "DN” means the Division of Nurs¬ 
ing of the Health Resources Administra¬ 
tion. 

3. Revising § 66.103(b) to read as fol¬ 
lows: (b) Propose to engage in full-time 
biomedical or behavioral research at 
NIH or ADAMHA or under programs ad¬ 
ministered by DN, or training to under¬ 
take such research at NIH or ADAMHA 
or at a public or nonprofit private insti¬ 
tution. 

4. Deleting the reference in § 66.104 to 
"NIH or ADAMHA” and substituting 
therefor "NIH, ADAMHA, or DN.” 

5. Deleting from § 66.105(b) the words 
"at a non-Federal institution” and sub¬ 
stituting therefor "at an institution other 
than at NIH or ADAMHA.” 

6 . Deleting the references in §§ 66.106 
(a)(1) and 66.206(a)(1) to "NIH and 
ADAMHA” and substituting therefore 
"NIH. ADAMHA, or DN.” 

7. Revising § 66.110(a) (1) to read as 
follows: (1) Engage for a period equal 
to the period of support in health re¬ 
search or teaching or, when in academic 
employment, any combination thereof 
which is in accordance with the usual 
patterns of such employment, or 

8 . Deleting from § 66.110(c) the words 
"and the interest on such amount which 
would be payable if at the time it was 
paid it was a loan bearing interest at a 
rate fixed by the Secretary of the Treas¬ 
ury after taking into consideration pri¬ 
vate consumer rates of interest prevail¬ 
ing at the time the Award was made”: 
and adding a semicolon after the phrase 
"to such individual.” 

9. Revising § 66.110(d) to read as fol¬ 
lows: Except as provided in § 66.111, any 
amount which the United States is en¬ 
titled to recover under paragraph (c) 
shall, within the three-year period begin¬ 
ning on the date the United States be¬ 
comes entitled to recover such amount, 
be paid to the United States. Until any 
amount due the United States under 
paragraph (c) of this section on account 
of any Award is paid, there shall accrue 
to the United States interest on such 
amount at a rate fixed by the Secretary 
of the Treasury after taking into con¬ 
sideration private consumer rates of 
interest prevailing on the date the United 
States becomes entitled to such amount. 

10. Deleting the references to "non- 
Federal” in §§ 66.113 and 66.203(a). 

11. Revising § 66.201 to read as follows: 
The regulations in this subpart are ap¬ 
plicable to grants under section 472(a) 
(1) (B) of the Public Health Service Act. 
as amended (42 U.S.C. 289/—1(a)(1) 
(B)), to public institutions and to non¬ 
profit private institutions to enable such 
institutions to make to individuals 
selected by them National Research 
Service Awards for research and predoc- 
toral and postdoctoral training to under¬ 
take such research in matters relating 
to the cause, diagnosis, prevention, and 
treatment of diseases or other health 
problems. 
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Subpart A—Direct Awards 

66.101 Applicability. 

66.102 Definitions. 

66.103 Eligibility. 

66.104 Application. 

66.105 Requirements. 

66.106 Awards. 

66.107 Payments to awardees. 

66.108 Payments to institutions. 

66.109 Termination. 

66.110 Service, payback, and recovery re¬ 

quirements. 

66.111 Suspension, waiver, and cancellation. 

66.112 Nondiscrimination. 

66.113 Human subjects; animal welfare. 

66.114 Publications. 

06.115 Copyright. 

66.116 Inventions and discoveries. 

66.117 Additional conditions. 

Subpart B —Institutional Grants 

66.201 Applicability. 

66.202 Definitions. 

66.203 Eligibility. 

66.204 Application. 

66.205 Requirements. 

66.206 Grant awards. 

66.207 Payment. 

66208 Expenditure of grant funds. 

66.209 Nondiscrimination. 

66.210 Human subjects; animal welfare. 

66.211 Applicability of 45 CFR Part 74. 

66.212 Progress and fiscal records and re¬ 

ports. 

66.213 Grantee accountability. 

66214 Publications and copyright. 

66.215 Additional conditions. 

Authority: Sec. 215, 58 Stat. 690, as 
amended <42 U.S.C. 216); sec. 472, 88 Stat. 
342 <42 UJS.C. 289Z-1). 

Subpart A—Direct Awards 
§ 66.101 Applicability. * 

The regulations in this subpart are 
applicable to National Research Service 
Awards made by the Secretary, under 
section 472(a) <1)<A) of the Public 
Health Service Act, as amended (42 
U.S.C. 2891-1 (a) (1) (A)), to individuals 
for: (a) Biomedical and behavioral re¬ 
search at tiie National Institutes of 
Health and Alcohol, Drug Abuse, and 
Mental Health Administration, and 
under programs administered by the Di¬ 
vision of Nursing of the Health Re¬ 
sources Administration, in matters re¬ 
lating to the cause, diagnosis, preven¬ 
tion, and treatment of diseases or other 
health problems, (b) training at NIH 
and ADAMHA of individuals to under¬ 
take such research, (c) biomedical and 
behavioral research at public and non¬ 
profit private institutions, and (d) pre¬ 
doc toral and postdoctoral training at 
such Institutions of individuals to under¬ 
take such research. 

§ 66.102 Definition*. 

As used in this subpart: 

(a) “Act” means the Public Health 
Service Act, as amended. 

(b) “Secretary” means the Secretary 
of Health, Education, and Welfare and 
any other officer or employee of the 
Department of Health, Education, and 
Welfare to whom the authority involved 
has been delegated. 

(c) “NIH” means the National Insti¬ 
tutes of Health. 


(d) “ADAMHA” means the Alcohol, 
Drug Abuse, and Mental Health Admin¬ 
istration. 

<e) “DN” means the Division of Nurs¬ 
ing of the Health Resources Administra¬ 
tion. 

(f) “Nonprofit” as applied to any in¬ 
stitution means an institution which is 
a corporation or association no part of 
the net earnings of which inures or may 
lawfully inure to the benefit of any pri¬ 
vate shareholder or individual. 

<g) “Award” means a National Re¬ 
search Service Award under section 472 
of the Act <42 U.S.C. 2891-1). 

<h) “Residency” means post-graduate 
training, for doctors of medicine, oste¬ 
opathy. dentistry, optometry, and podi¬ 
atry, nurses, and other individuals pro¬ 
viding health care directly to patients, 
where the majority of their time is spent 
in non-research clinical training. 

<I) “National Health Service Corps” 
means the Corps referred to in section 
329 of the Act (42 U.S.C. 254b). 

<j> “Noncitizen national of the United 
States” means a person who, though not 
a citizen of the United States, owes per¬ 
manent allegiance to the United States 
<8 U.S.C. 1101(a) (22)). 

<k) “Predoc toral training” means 
training at the post-baccalaureate level 
in a program leading to the award of a 
doctor of philosophy or science, or equiv¬ 
alent degree. 

U) “Postdoctoral training” means 
training of individuals holding a doctor 
of philosophy, science, medicine, den¬ 
tistry, osteopathy, optometry, podiatry, 
veterinary medicine, engineering, nurs¬ 
ing sciences, public health, or equivalent 
degree. 

§ 66.103 Eligibility. 

To be eligible for a National Research 
Service Award under this subpart an in¬ 
dividual must: 

(a) Be a citizen or noncitizen national 
of the United States or have been law¬ 
fully admitted to the United States for 
permanent residence at the time of ap¬ 
plication; and 

(b) Propose to engage in full-time bio¬ 
medical or behavioral research at NIH or 
ADAMHA or at a public or nonprofit pri¬ 
vate institution or under a program ad¬ 
ministered by DN, or training to under¬ 
take such research at NIH or ADAMHA 
or at a public or nonprofit private insti¬ 
tution. 

§ 66.104 Application. 

(a) Application for an Award under 
this subpart shall be made on a form 
approved for that purpose by the Secre¬ 
tary. Hie completed form, executed by 
the individual applicant, shall be sub¬ 
mitted to NIH, ADAMHA, or DN on or 
before such dates as the Secretary may 
prescribe. 

(b) In addition to any other pertinent 
information that the Secretary may re¬ 
quire, each application shall set forth in 
detail: 

(1) The applicant’s educational back¬ 
ground and other qualifications and ex¬ 


perience, including previous academic 
and professional degrees; 

(2) The subject area of the proposed 
research or training; 

(3) The proposed period of Award; 

(4) If the proposed period of Award Is 
in excess of three years, the justifications 
for such request; and 

(5) The availability at the institution 
where the research or training would be 
conducted of resources and facilities nec¬ 
essary to carry out such research or 
training. 

§ 66.105 Requirements. 

No Award shall be made to an individ¬ 
ual under this subpart unless: 

(a) The individual has submitted to 
the Secretary a written assurance (in 
such form as the Secretary may pre¬ 
scribe) that he or she will satisfy the re¬ 
quirements of §§ 66 . 110 (a) and 66.110 
(b); 

(b) If the proposed research or train¬ 
ing would take place at an institution 
other than at NIH or ADAMHA, such in¬ 
stitution has submitted a written assur¬ 
ance (in such form as the Secretary may 
prescribe), executed by a representative 
of the institution authorized to act for 
the institution and to assume on behall 
of the institution the obligations imposed 
by the terms and conditions of the 
Aw ard including the regulations of this 
subpart, indicating that the applicant 
has been accepted to the institution for 
the purpose of engaging in the research 
or training for which an Award is being 
sought, that the Award is not to be used 
to support a residency, and that, in the 
event an Award is made, the institution 
will make available to the applicant any 
resources and facilities described in the 
application as necessary to carry out 
such research or training: 

(c) Effective July 1, 1975, the proposed 
research or training is lira subject area 
for which there is a need for personnel, 
as determined under section 473 of the 
Act (42 U.S.C. 2891-2); and 

<&> The individual has submitted a 
written assurance (in such form as the 
Secretary may prescribe) that the Award 
is not to be used to support a residency. 

(a) Within the limits of funds avail¬ 
able, the Secretary shall make Awards to 
those applicants: 

(1) Whose applications have been re¬ 
viewed and recommended for approval 
by appropriate advisory councils within 
NIH, ADAMHA, orDN; 

(2) Who have satisfied the require¬ 
ments of § 66.105; and 

(3) Whose proposed research or train¬ 
ing w’ould, in the judgment of the Secre¬ 
tary, best promote the purposes of sec¬ 
tion 472(a) (1) (A) of the Act, taking into 
consideration among other pertinent 
factors: 

(i) The scientific, technical, or educa¬ 
tional merit of the particular proposal; 

(ii) The availability of resources and 
facilities to carry it out; 

(iii) The qualifications and experience 
of the applicant; and 
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(iv) Th« degree of the need for per¬ 
sonnel in the subject area of the pro¬ 
posed research or training. 

(b) All Awards shall be in writing and 
shall specify the period of the Award 
(which may not exceed three years in 
the aggregate for any individual unless 
the Secretary for good cause shown 
waives the application of this limitation 
to such individual), the total recom¬ 
mended stipends and allowances pro¬ 
vided for the entire period of the Award, 
the amount awarded for the initial year 
of said period (see § 66.107), and (if the 
Award is made for research or training 
at a non-Federal institution) the amount 
of the payments to the institution for the 
cost of services provided the awardee by 
such institution during the initial year of 
said period (see 5 66.108). 

(c) Neither the approval of any ap¬ 
plication nor any Award shall commit or 
obligate the United States in any way to 
make any additional, supplemental, con¬ 
tinuation, or other Award with respect 
to any approved application or portion 
thereof. 

(d) In determining what constitutes 
“good cause" for purposes of paragraph 

(b) of this section, the Secretary shall 
take into account such factors as whether 
the applicant proposes to complete both 
predoctoral and postdoctoral training 
programs under the Award or whether 
the applicant proposes to pursue a com¬ 
bined program leading to the degrees of 
doctor of medicine and doctor of 
philosophy. 

§ 66.107 Payments to awardees. 

(a) Individuals receiving Awards shall 
be entitled to such stipends and allow¬ 
ances as the Secretary may designate, 
taking into account such factors as the 
needs of the program, the cost of living, 
and the availability of funds. 

(b) Payments of stipends and allow¬ 
ances shall, at the discretion of the Sec¬ 
retary, be made to the awardee or the 
sponsoring institution for payment to the 
awardee. 

§ 66.108 Payment* to institution*. 

(a) Where an Award is made to an 
individual under this subpart for re¬ 
search or training at a non-Federal pub¬ 
lic or nonprofit private institution, the 
institution shall be entitled to an allow¬ 
ance to help defray the cost of support 
services (including the cost of faculty 
salaries, supplies, equipment, general re¬ 
search support, and related items) pro¬ 
vided such individual by the institution. 
The amount of any such payments to 
any institution shall be determined by 
the Secretary based upon the reasonable 
costs to the institution of establishing 
and maintaining the quality of its bio¬ 
medical and behavioral research and 
training programs. 

(b) Payments to the institution under 
this section may be made either in ad¬ 
vance or by way of reimbursement, as 
prescribed by the Secretary. 


§ 66.109 Termination. 

(a) The Secretary may terminate an 
Award prior to its normal expiration 
date: 

(1) At the written request of the 
awardee; or 

(2) If the Secretary finds that the 
awardee has materially failed to comply 
with the terms and conditions of the 
Award or to carry out the purpose for 
which it was made. 

(b) In the event an Award is ter¬ 
minated the Secretary shall notify the 
awardee in writing of this determination, 
the reasons therefor, the effective date, 
and any procedural rights available. 

§ 66.110 Service, payback, and recovery 
requirements. 

(a) Each individual who receives an 
Award shall upon completion thereof: 

(1) Engage for a period equal to the 
period of support in health research or 
teaching or, when in academic employ¬ 
ment, any combination thereof which Is 
in accordance with the usual patterns of 
such employment, or 

(2) If the Secretary determines that 
there are no suitable research or teach¬ 
ing positions available to such individual, 
and if such individual is a physician, 
dentist, nurse, or other individual 
trained to provide health care directly to 
individual patients, and if the Secretary 
so authorizes such individual, in lieu of 
engaging in research or training: 

(i) Serve as a member of the National 
Health Service Corps for a period equal 
to the period of support; 

(ii) Serve in his specialty in private 
practice in a geographic area designated 
by the Secretary as requiring that spe¬ 
cialty for 20 months for each twelve 
months of support; or 

(iii) Provide services in his specialty 
for a health maintenance organization to 
which payments may be made under sec¬ 
tion 1876 of Title Xvm of the Social 
Security Act and which serves an un¬ 
derserved population (as defined in sec¬ 
tion 1302(7) of the Act) for 20 months 
for each 12 months of support; or 

(3) If the Secretary determines that 
there are no suitable research or teach¬ 
ing positions available to an individual, 
and if such individual is not trained to 
provide health care directly to individual 
patients, and if the Secretary so author¬ 
izes such individual, in lieu of engaging 
in research or teaching, engage in a 
health activity appropriate to his edu¬ 
cation and training for 20 months for 
each 12 months of support. 

(b> Except as provided in section 111 
of this subpart, an individual to whom 
the requirement for service in paragraph 
(a) of this section is applicable must be¬ 
gin to undertake such service on a con¬ 
tinuous basis within two years after the 
termination of his or her Award. 

(c) If an individual fails to undertake 
or perform such service in accordance 
with the requirements of paragraph (b) 
of this section, the United States shall be 


entitled to recover from such individual 
an amount determined in accordance 
with the formula; 

(* — ««) 

in which “A: is the amount the United 
States is entitled to recover; "©" is the 
sum of the total amount of stipends paid 
under one or more Awards to such indi¬ 
vidual; “t" is total number of months in 
such individual's service obligation; and 
“s" is the number of months of such ob¬ 
ligation served by him in accordance 
with paragraph (a) of this section. 

(d) Except as provided in 5 66.111, any 
amount which the United States is en¬ 
titled to recover under paragraph (c) 
shall, within the three-year period be¬ 
ginning on the date the United States 
becomes entitled to recover such amount, 
be paid to the United States. Until any 
amount due the United States under 
paragraph (c) of this section on account 
of any Award is paid, there shall accrue 
to the United States interest on such 
amount at a rate fixed by the Secretary 
of the Treasury after taking into con¬ 
sideration private consumer rates of in¬ 
terest prevailing on the date the United 
States becomes entitled to such amount. 

§66.111 Suspension, waiver, and can¬ 
cellation. 

(a) The Secretary may extend the 
period for undertaking service prescribed 
in § 66.110(b) permit breaks in service 
under § 66.110(b). or extend the period 
for repayment under § 66.110(d) if the 
Secretary determines that: 

(1) Such an extension or break in 
service is necessary so the individual may 
complete his or her research training; 

(2) Completion during said period 
would be impossible because the indi¬ 
vidual is temporarily disabled; or 

(3) Completion during said period 
would involve an extreme hardship to 
such individual and failure to extend 
such period would be against equity and 
good conscience. 

(b) The Secretary may waive, in whole 
or in part, the obligation of such indi¬ 
vidual to repay pursuant to § 56.110(c) 
if the Secretary determines that: 

Cl) Fulfillment would be impossible 
because the individual Is permanently 
and totally disabled; or 

(2) Fulfillment would involve an ex¬ 
treme hardship to such individual and 
enforcement of such obligation would be 
against equity and good conscience. 

(c) In making determinations under 
§§ 66.111 (a) (3) and (b) (2), the Secre¬ 
tary will take into consideration such 
factors as: 

(1) The individual’s present financial 
resources and obligations; 

(2) The individual’s estimated future 
financial resources and obligations; 

(3) The reasons for the individual’s 
failure to complete such requirements 
within the prescribed period, such as 
problems of a personal nature; 


FEOERAi REGISTER, VOL 42, NO. 242—FRIDAY, DECEMBER 16, 1977 






63392 

(4) The extent to which the individ¬ 
ual has been engaged in activities en¬ 
compassed by § 66.110(a); 

(5) Whether the individual has re¬ 
ceived sufficient training to be qualified 
to perform any such activities; and 

(6) Hie unavailability of employment 
opportunities appropriate to the indi¬ 
vidual's education and training. 

(d) Any obligation of any individual 
under this subpart will be cancelled upon 
the death of such individual. 

§66.112 Nondiscrimination. 

Attention is called to the fact that 
funds paid to an institution under 
§ 66.108 are considered Federal financial 
assistance to such institution. The insti¬ 
tution is thus subject to: 

(a) The prohibition against discrimi¬ 
nation on the basis of race, color, or na¬ 
tional origin imposed by Title VI of the 
Civil Rights Act of 1964 (78 Stat. 252, 42 
TJ.S.C. 2000d et seq.) and the implement¬ 
ing regulation of the Department of 
Health, Education, and Welfare (45 CFR 
Part 80); 

(b) The prohibition against discrimi¬ 
nation on the basis of sex imposed by 
Title IX of the Education Amendments 
of 1972 and in particular section 901 of 
such Act (20 TJ.S.C. 1681); and 

<c) The prohibition against discrimi¬ 
nation against the handicapped imposed 
by section 504 of the Rehabilitation Act 
of 1973, as amended (29 TJ.S.C. 794). 

§66.113 Human subjects; animal wel¬ 
fare. 

Where the application is for research 
or training at a public or non-profit pri¬ 
vate institution, no Award may be made 
under this subpart unless said institution 
has complied with: 

(a) 45 CFR Part 46 and any other ap¬ 
plicable requirements pertaining to the 
protection of human subjects. 

(b) Chapter 1-43 of the Department 
of Health, Education, and Welfare 
Grants Administration Manual 1 and any 
other applicable requirements concern¬ 
ing animal welfare. 

§66.114 Publications. 

Publication, distribution, and disposi¬ 
tion of all manuscripts and other ma¬ 
terials resulting from an Award shall be 
subject to the conditions that all such 
materials shall bear appropriate ac¬ 
knowledgement of Department of Health, 
Education, and Welfare support and that 
the awardee shall furnish such copies of 
these manuscripts or other materials as 
the Secretary may reasonably request. 

§66.115 Copyright. 

Where the work accomplished under 
an Award results in a book or other 
copyrightable material, the author is 
free to copyright the work, but the 
United States reserves a royalty-free, 
nonexclusive, and irrevocable license to 
reproduce, publish, or otherwise use, and 
to authorize others to use, all copyright¬ 
able or copyrighted material resulting 
from the Award. 


RULES AND REGULATIONS 

§ 66.116 Invention* and discoveries. 

(a) Any Award is subject to the regu¬ 
lations of the Department of Health, 
Educ ation, and Welfare set forth in 45 
CFR Parts 6 and 8, as amended. Such 
regulations shall apply to any activity 
for which Award funds are in fact used, 
whether within the scope of the Award 
as approved or otherwise. Each such in¬ 
vention or discovery shall be promptly 
and fully reported to the Assistant Secre¬ 
tary for Health, Department of Health, 
Education, and Welfare. 

(b) Determination as to ownership and 
disposition of rights to such invention or 
discovery, including whether a patent 
application shall be filed, and, if so, the 
manner of obtaining, administering, and 
disposing of rights under any patent ap¬ 
plication or patent which may issue shall 
be made either: 

(1) By the Assistant Secretary for 
Health, whose decision shall be final, or 

(2) Where an Award is made to an 
individual for research or training at a 
non-Federal public or nonprofit private 
institution having a separate formal in¬ 
stitutional patent agreement with the 
Department of Health, Education, and 
Welfare, by the institution in accordance 
with that agreement. 

§ 66.117 Additional conditions. 

The Secretary may with respect to 
any Award or class of Awards impose 
additional conditions prior to or at the 
time of any Award when in his judgment 
such conditions are necessary to assure 
the carrying out of the purposes of the 
Award, the interests of the public health, 
or the conservation of funds awarded. 

Subpart B —Institutional Grants 
§ 66.201 Applicability. 

The regulations in this subpart are 
applicable to grants under section 472 
(a) (I) (B) of the Public Health Service 
Act, as amended (42 U.S.C. 289Z-l(a) 

(1) (B)), to public institutions and to 
nonprofit private institutions to enable 
such institutions to make to individuals 
selected by them National Research 
Service Awards for research and predoc- 
toral and postdoctoral training to under¬ 
take such research in matters relating to 
the cause, diagnosis, prevention* and 
treatment of diseases or other health 
problems. 

§ 66.202 Definition*. 

The definitions in § 66.102 of Subpart 
A of this part shall apply as well to this 
subpart. 

§ 66.203 Eligibility. 

To be eligible for a grant under this 
subpart, an applicant must be: 

(a) A public or nonprofit private in¬ 
stitution; and 

(b) Located in a State, the District of 
Columbia, Puerto Rico, the Virgin Is¬ 
lands, the Canal Zone, Guam, American 
Samoa, or the Trust Territory of the 
Pacific Islands. 


§ 66.204 Application. 

(a) Each institution desiring a grant 
under this subpart shall submit an ap¬ 
plication on a form approved for that 
purpose by the Secretary, on or before 
such dates as the Secretary may pre¬ 
scribe. Such application shall be executed 
by an individual authorized to act for the 
applicant and to assume on behalf of the 
applicant the obligations imposed by the 
terms and conditions of the grant, in¬ 
cluding the regulations of this subpart. 

(b) In addition to any other pertinent 
information that the Secretary may re¬ 
quire, each application shall set forth in 
detail: 

(1) The subject area or areas in 
which the proposed research or training 
will be conducted; 

(2) The resources and facilities avail¬ 
able to the applicant for use by recipi¬ 
ents of Awards in carrying out such 
research or training; 

(3) The names, qualifications, and 
experience of the program director and 
principal staff members who will be re¬ 
sponsible for the proposed program; 

(4) The criteria to be employed in 
selecting individuals to be recipients of 
Awards: 

(5) The estimated number of recipi¬ 
ents of Awards under the grant; 

(6) The proposed period of support 
and a detailed budget and justification 
for the amount of grant funds requested; 
and 

(7) Proposed methods for monitoring 
and evaluating the performance of indi¬ 
vidual recipients of Awards, as well as 
the overall program. 

§ 66.205 Requirements. 

(a) No Award shall be made to an 
individual under a grant pursuant to this 
subpart unless: 

(1) The individual has submitted to 
the Secretary a written assurance (in 
such form as the Secretary may pre¬ 
scribe) that he or she will satisfy the 
requirements of § 66.110 (a) and (b) of 
Subpart A of this part; 

(2) Effective July 1, 1975. such Award 
is for research or training in a subject 
area for which there is a need for per¬ 
sonnel, as determined under section 473 
of the Act (42 U.S.C. 289Z-2); 

(3) The individual is a citizen or non¬ 
citizen national of the United States or 
has been lawfully admitted to the United 
States for permanent residence at the 
time of application; 

(4) The Award includes a provision 
for termination in the event the recipi¬ 
ent is found by the institution to have 
materially failed to comply with the 
terms and conditions of the Award or to 


»The Department of Health, Education, 
and Welfare Grants Administration Manual 
Is available for public inspection and copy¬ 
ing at the Department’s and Re giona l Offices’ 
informaton centers listed In 45 CFR 6.31 and 
may be purchased from the Superintendent 
of Documents, U.8. Government Printing Of¬ 
fice, Washington, D.C. 20402. 
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carry out the purpose for which It was 

made; and 

(5) The Award is not to be used to sup¬ 
port a residency. 

(b) No Award shall be made to an 
individual under such grant which ex¬ 
ceeds three years in the aggregate unless 
the Secretary for good cause shown as 
provided in § 66.106(d) of Subpart A of 
this part, waives the application of this 
limitation to such individual. 

(c) The provisions of §§ 66.110 and 
66.111 of Subpart A of this part constitute 
terms and conditions of any Award made 
under a grant pursuant to this subpart. 

§ 66.206 Grant award*. 

(a) Within the limits of funds avail¬ 
able, the Secretary shall award grants 
to those applicants: 

(1) Whose applications have been re¬ 
viewed and recommended for approval 
by appropriate advisory councils within 
NIH. ADAMHA. or DN; 

(2) Who have satisfied the require¬ 
ments of § 66.205 of this subpart; and 

(3) Whose proposed programs would, 
in the judgment of the Secretary, best 
promote the purposes of section 472(a) 

(1) (B) of the Act, taking into consider¬ 
ation among other pertinent factors; 

(i> The scientific, technical, or educa¬ 
tional merit of the proposed program; 

(ii) The adequacy of the resources and 
facilities available to the applicant; 

(iii) The qualifications and experience 
of the program director and principal 
staff members; 

(iv) Tlie degree of the need for per¬ 
sonnel in the subject area or areas of the 
proposed research or training; 

(v) The administrative and mana¬ 
gerial capability of the applicant; 

(vi) The reasonableness of the pro¬ 
posed budget in relation to the proposed 
program: and 

(vii) The adequacy of the methods for 
monitoring and evaluating the perform¬ 
ance of individual recipients and the 
overall program. 

(b) All grant awards shall be in writ¬ 
ing and shall specify the period of sup¬ 
port, the total recommended amount of 
funds for the entire period of support, 
the approved budget for the initial budg¬ 
et period, and the amound awarded for 
the initial budget period. 

(c) Neither the approval of any appli¬ 
cation nor any grant award shall com¬ 
mit or obligate the United States in any 
way to make any additional, supplemen¬ 
tal, continuation, or other grant award 
with respect to any approved applica¬ 
tion or portion thereof. 

(d) The amount of any grant award 
shall be determined by the Secretary on 
the basis of his estimate of the sum 
necessary during the budget period: (1) 
To provide stipends and allowances to 
individual recipients of Awards and pay¬ 
ments to the institution, as determined 
in accordance with §§ 66.107(a) and 
66.108(a) of Subpart A of this part, and 

(2) otherwise to carry out the grant 
award. 


§ 66.207 Payment. 

The Secretary shall from time to time 
make payments to a grantee of all or a 
portion of any gTant award, either in ad¬ 
vance or by way of reimbursement, for 
expenses incurred or to be incurred in 
accordance with its approved applica¬ 
tion. 

§ 66.208 Expenditure of grant fund*. 

(a) Any funds granted pursuant to 
this subpart shall be expended solely for 
the purposes for which the funds were 
granted in accordance with the approved 
application and budget, the regulations 
of this subpart, the terms and conditions 
of the award, and the applicable cost 
principles prescribed by Subpart Q of 45 
CFR Part 74, 

(b) Any unobligated grant funds re¬ 
maining in the grant account at the 
close of a budget period may, with prior 
approval by the Secretary, be carried 
forward and remain available for obliga¬ 
tion during the remainder of the period 
of support, subject to such limitations 
as the Secretary may prescribe. The 
amount of any subsequent award will 
take into consideration unobligated 
grant funds remaining in the grant ac¬ 
count. At the end of the period of sup¬ 
port any unobligated grant funds re¬ 
maining in the grant account must be 
refunded to the United States. 

§ 66.299 Nondiscrimination. 

(a) Attention is called to the require¬ 
ments of Title VI of the Civil Rights Act 
of 1964 (78 Stat. 252, 42 U.S.C. 2000d 
et seq.) which provides that no person In 
the United States shall, on the grounds 
of race, color, or national origin, be ex¬ 
cluded from participation in. be denied 
the benefits of, or be subject to dis¬ 
crimination under any program or ac¬ 
tivity receiving Federal financial assist¬ 
ance. A regulation implementing such 
Title VI, which is applicable to grants 
made under this subpart, has been issued 
by the Secretary of Health, Education, 
and Welfare with the approval of the 
President (45 CFR Part 80). 

(b) Attention is also called to the re¬ 
quirements of Title IX of the Education 
Amendments of 1972 and in particular to 
section 901 of such Act (20 U.S.C. 1681) 
which provides that no person in the 
United States shall, on the basis of sex, 
be excluded from participation in, be 
denied the benefits of. or be subjected to 
discrimination under any education pro¬ 
gram or activity receiving Federal finan¬ 
cial assistance. 

(c) Grant funds used for alterations 
and renovations shall be subject to the 
condition that the grantee shall comply 
with the requirements of Executive Or¬ 
der 11246. 30 FR 12319 (September 24. 
1965), as amended, and with the applica¬ 
ble rules, regulations, and procedures 
prescribed pursuant thereto. 

(d) Attention is called to the require¬ 
ments of section 504 of the Rehabilita¬ 
tion Act of 1973. as amended (29 U.S.C. 
794), which provides that no otherwise 


qualified handicapped individual in the 
United States shall, solely by reason of 
his handicap, be excluded from partici¬ 
pation in, be denied the benefits of, or 
be subjected to discrimination under any 
program or activity receiving Federal 
financial assistance. 

§66.210 Human *ubjecl*; animal wel¬ 
fare. 

No grant award may be made under 
this subpart unless the applicant has 
complied with : 

(a) 45 CFR Part 46 and any other ap¬ 
plicable requirements pertaining to the 
protection of human subjects. 

(b) Chapter 1-43 of the Department 
of Health, Education, and Welfare 
Grants Administration Manual 1 and any 
other applicable requirements concern¬ 
ing animal welfare. 

§66.211 Applicability of 45 CFR Purl 
74. 

The provisions of 45 CFR Part 74, 
establishing uniform administrative re¬ 
quirements and cost principles, shall 
apply to all grants under this subpart to 
State and local governments as those 
terms are defined in Subpart A of that 
Part 74. The relevant provisions of the 
following subparts of Part 74 shall also 
apply to grants to all other grantee 
organizations under this subpart: 

45 CFR Part 74 

Subpart 
A. General. 

B Cash Depositories. 

C Bonding and Insurance. 

D Retention and Custodial Requirements 
for Records. 

F Grant-Related Income. 

G Matching and Cost Sharing. 

K Grant Payment Requirements. 

L Budget Revision Procedures. 

M Grant Closeout Suspension, and Ter¬ 
mination. 

O Property. 

Q Cost Principles, 

§ 66.212 Progress and fiscal records ami 
report*. 

Each grant award shall require that 
the grantee maintain such progress and 
fiscal records and file with the Secre¬ 
tary, such progress and fiscal reports re¬ 
lating to the conduct and results of the 
approved grant and the use of grant 
funds as the Secretary may find neces¬ 
sary to carry out the purposes of this 
subpart. 

§ 66.213 Grantee accountability. 

(a) All payments made by the Secre¬ 
tary shall be recorded by the grantee in 
accounting records separate from the 
records of all other grant funds, includ¬ 
ing funds derived from other grant 
awards. With respect to each approved 


1 The Department of Health. Education, 
and Welfare'Grants Administration Manual 
la available for pubUc Inspection and copy¬ 
ing at the Department’s and Regional Of¬ 
fices* information centers listed in 45 CFR 
$ 6.31 anc*. may be purchased from the Su¬ 
perintendent of Documents. US. Government 
Printing Office, Washington. D.C. 20402. 
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program the grantee shall account for 
the sum total of all amounts paid by 
presenting or otherwise making avail¬ 
able to the Secretary, satisfactory evi¬ 
dence of expenditures for direct and in¬ 
direct costs meeting the requirements of 
tliis subpart. 

(b) Accounting for royalties. Royalties 
received by grantees from copyrights on 
publications or other works developed 
under the grant, or from patents or in¬ 
ventions conceived or first actually re¬ 
duced to practice in the course of or un¬ 
der such grant, shall be accounted for as 
follows: 

(1) State and local governments. 
Where the grantee is a State or local 
government as those terms are defined 
in subpart A of 45 CFR Part 74, royal¬ 
ties shall be accounted for as provided 
in 45 CFR 74.44. 

(2) Grantees other than State and 
local governments. Where the grantee is 
not a State or local government as those 
terms are defined in subpart A of 45 CFR 
Part 74, royalties shall be accounted for 
as follows: 

(i) Patent royalties, whether received 
during or after the grant period, shall 
be governed by agreements between the 
Assistant Secretary for Health, Depart¬ 
ment of Health, Education, and Welfare, 
and the grantee, pursuant to the Depart¬ 
ment’s patent regulations (45 CFR Parts 
6 and 8 ). 

(ii) Copyright royalties, whether re¬ 
ceived during or after the grant period, 
shall first be used to reduce the Federal 
share of the grant to cover the costs of 
publishing or producing the materials, 
and any royalties in excess of the costs 
of publishing or producing the materials 
shall be distributed in accordance with 
Chapter 1-420 of the Department of 
Health, Education, and Welfare Grants 
Administration Manual. 

§ 66.214 Publications and copyright* 

(a) State and local governments. 
Where the grantee is a State or local 
government as those terms are defined in 
subpart A of 45 CFR Part 74, the De¬ 
partment of Health, Education, and Wel¬ 
fare copyright requirement set forth in 
45 CFR 74.140 shall apply with respect 
to any book or other copyrightable ma¬ 
terials developed or resulting from an 
activity supported by a grant under this 
subpart. 

(b) Grantees other than State and 
local governments. Where the grantee 
is not a State or local government as 
those terms are defined in subpart A of 
45 CFR Part 74. except as may other¬ 
wise be provided under the terms and 
conditions of the grant award, the 
grantee may copyright without prior ap¬ 
proval any publications, films, or similar 
materials developed or resulting from an 
activity supported by a grant under this 
subpart, subject to a royalty-free non¬ 
exclusive, and irrevocable license or right 
in the United States to reproduce, trans¬ 
late, publish, use. disseminate and dis¬ 
pose of such materials, and to authorize 
others to do so. 
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§ 66.215 Additional conditions. 

The Secretary, may with respect to 
any grant award impose additional con¬ 
ditions prior to or at the time of any 
award when in his judgment such condi¬ 
tions are necessary to assure or protect 
advancement of the approved program, 
the interests of the public health, or the 
conservation of grant funds. 

[FR Doc.77-35569 Filed 12-15-77:8:45 ami 


[ 4310-02 ] 

Title 25— Indians 

CHAPTER I—BUREAU OF INDIAN 
AFFAIRS, DEPARTMENT OF THE INTERIOR 

PART 177—PLANS FOR PROSPECTING 
AND MINING ON INDIAN MINERAL 
LANDS: RECLAMATION OF NONMIN¬ 
ERAL RESOURCES 

Indian Coal Mining Regulations 

AGENCY: Bureau of Indian Affairs, De¬ 
partment of the Interior. 

ACTION: Final rules. 

SUMMARY: These regulations imple¬ 
ment section 710(c) of the Surface Min¬ 
ing Control and Reclamation Act of 1977 
(Pub. L. 95-87). That section requires 
the Secretary of the Interior to incor¬ 
porate certain of the Act’s performance 
and reclamation standards in all exist¬ 
ing and new coal mining leases on Indian 
lands. 

EFFECTIVE DATE: December 16, 1977. 

ADDRESSES: Director, Office of Surface 
Mining Reclamation and Enforcement, 
Department of the Interior, Washing¬ 
ton. D.C. 20240, 202-343-4237; and Di¬ 
rector, Office of Trust Responsibilities, 
Bureau of Indian Affairs, Department of 
the Interior, Washington, D.C. 20240, 
202-343-5831. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Richard Wilson. 202-343-3722; Tim 
Vallmann, 202-343-6967. 

SUPPLEMENTARY INFORMATION: 
The Surface Mining Control and Recla¬ 
mation Act of 1977 (the Act), Pub. L. 
95-87, requires the Secretary of the In¬ 
terior to publish environmental protec¬ 
tion regulations that are applicable to all 
coal mining operations. 

Final regulations governing coal min¬ 
ing on non-Indian lands were published 
in the Federal Register on December 
13, 1977 <42 FR 62639). These final rules 
are designed to implement the Act inso¬ 
far as it requires the Secretary of the In¬ 
terior to incorporate certain of the Act’s 
performance and reclamation standards 
in all existing and new coal mining 
leases on Indian lands. Section 710(c) 
of the Act provides that those require¬ 
ments will take effect on December 16, 
1977. Proposed regulations on this sub¬ 
ject were published in the Federal Reg¬ 
ister on September 15, 1977 (42 FR 
46352). 

The performance and reclamation 
standards set out below are nearly iden¬ 


tical to the standards found in 30 CFR 
Part 715. which were published in the 
Federal Register on December 13, 1977 
(42 FR 62639). While the standards ap¬ 
plicable to Indian lands are little differ¬ 
ent from those applicable to non-Indian 
lands, they do recognize specific proce¬ 
dures and considerations which apply 
only to Indian lands. These regulations 
do not include any of the provisions gov¬ 
erning use of explosives found in 30 CFR 
715.19. However, the standards for steep- 
slope mining found in 30 CFR 716.2 are 
included in this part. 

Sections 177.112 through 177.114 set 
up enforcement procedures similar to 
these found in 30 CFR Parts 721-723. 
However, the enforcement procedures 
published here differ from those in 30 
CFR in their provision for tribal involve¬ 
ment in the process and their preserva¬ 
tion of tribal remedies in the enforce¬ 
ment scheme. 

Drafting Information 

These rules were drafted by members 
of the Office of Surface Mining TavSk 
Force and the Office of the Solicitor in 
cooperation with the Bureau of Indian 
Affairs. The princinal authors are listed 
in the Federal Register of December 13, 
1977 (42 FR 62675). The following indi¬ 
viduals were also specifically responsible 
for the regulations governing Indian 
lands: Richard Wilson of the Office of 
Trust Responsibilities. Bureau of Indian 
Affairs, (2*2 343-3722. and Tim Voll- 
man. Division of Indian Affairs, Office 
of the Solicitor. (202) 343-6967. Addi¬ 
tional background on the drafting proc¬ 
ess and public comments received after 
pronosed rulemaking may also be found 
in the Federal Register of December 13. 
1977. 

In addition to the changes made to the 
proposed rules which are discussed in 
the December 13. 1977. Federal Register. 
one other change was made in the regu¬ 
lations governing surface coal mining on 
Indian lands. One commentator noted 
that there was nothing in the proposed 
rules to implement section 710(e) of the 
Act which requires the Secretary to en¬ 
force terms and conditions in addition to 
those required by the Act, as may be re¬ 
quested by the Indian Tribe. A new para¬ 
graph, §177.113(1), has been added to 
implement that authority. 

The Solicitor of the Department of the 
Interior has been delegated the authority 
to promulgate there regulations by order 
of the Secretary of the Interior. 

Note. —The Department of the Interior has 
determined that this document does not con¬ 
tain a major proposal requiring preparation 
of an Economic Impact Statement under Ex¬ 
ecutive Order 11821 and OMB circular A-107. 

Dated: December 13.1977. 

Leo M. Krulitz, 
Solicitor of the Interior. 

25 CFR Part 177 Ls amended by desig¬ 
nating existing regulations under that 
part as “Subpart A —General Pro- 
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visions,” and by adding new Subpart B. 
reading as follows: 

Subpart B—Coal Operations 

Sec. 

177.100 Applicability. 

177.101 Definitions. 

177.102 General obligations. 

177.103 Signs and markers. 

177.104 Postmining use of land. 

177.105 Backfilling and grading. 

177.106 Disposal of spoil and waste ma¬ 

terials In areas other than the 
mine workings or excavations. 

177.107 Topsoil handling. 

177.108 Protection of the hydrologic system. 

177.109 Dams constructed of refuse ma¬ 

terials. 

177.110 Revegetation. 

177.111 Steep-slope mining. 

177.112 Inspections. 

177.113 Enforcement procedures. 

177.114 Civil penalties. 

Authority: Secs. 201, 501. Pub. L. 95-87, 
91 Stat. 445 (30 UB.C. 1201) (25 U.S.C. 

396d). 

Subpart B—Coal Operations 
§ 177.100 Applicability. 

(a) The performance standards in this 
subpart shall apply to all coal mining 
operations on Indian lands on or after 
December 16. 1977. 

(b) The requirements of this subpart 
shall be incorporated in all existing and 
new contracts entered into for coal min¬ 
ing on Indian lands. 

§ 177.101 Definitions. 

As used throughout the regulations in 
tills subpart, except where otherwise in¬ 
dicated : 

Acid drainage means water with a pH 
of less than 6.0 discharged from active 
or abandoned mines and from areas af¬ 
fected by coal mining operations. 

Acid-forming materials means earth 
materials that contain sulfide mineral or 
other materials which, if exposed to air, 
water, or weathering processes, will cause 
acids that may create acid drainage. 

Act means the Surface Mining Control 
and Reclamation Act of 1977, (Pub. L. 
95-87). 

Alluvial valley floors means unconsoli¬ 
dated stream-laid deposits holding 
streams where water availability is suf¬ 
ficient for subirrigation or flood irriga¬ 
tion agricultural activities but does not 
include upland areas which are generally 
overlain by a thin veneer of colluvial de¬ 
posits composed chiefly of debris from 
sheet erosion, deposits by unconcen¬ 
trated runoff or slope wash, together 
with talus, other mass movement ac¬ 
cumulation and windblown deposits. 

Approximate original contour means 
that surface configuration achieved by 
backfilling and grading of the mined area 
so that the reclaimed area, including any 
terracing or access roads, closely re¬ 
sembles the general surface configura¬ 
tion of the land prior to mining and 
blends into and complements the drain¬ 
age pattern of the surrounding terrain, 
with all highwalls and spoil piles elimi¬ 
nated; water impoundments may be 
Permitted where the regulatory authority 
determines that they are in compliance 
with 5 177.108. 


Aquifer means a zone, stratum, or 
group of strata that can store and trans¬ 
mit water in sufficient quantities for a 
specific use. 

Auger mining means a method of min¬ 
ing coal at a cliff or highwall by drilling 
holes laterally into an exposed coal seam 
from the highwall and transporting the 
coal along an auger bit to the surface. 

Coal means combustible carbonaceous 
rock, classified as anthracite, bituminous, 
sibbituminous, or lignite by A.S.T.M. 
designation 0-388-666. 

Combustible material means organic 
material that is capable of burning either 
by fire or through a chemical process 
(oxidation) accompanied by the evolu¬ 
tion of heat and a significant tempera¬ 
ture rise. 

Compaction means the reduction of 
pore spaces among the particles of soil 
or rock, generally done by running heavy 
equipment over the earth materials. 

Director means the Director, Office of 
Surface Mining Reclamation and En¬ 
forcement, or his representative. 

Disturbed area means those lands that 
have been affected by surface coal min¬ 
ing and reclamation operations. 

Diversion means a channel, embank¬ 
ment, or other manmade structure con¬ 
structed for the purpose of diverting wa¬ 
ter from one area to another. 

Downslope means the land surface be¬ 
tween a valley floor and the projected 
outcrop of the lowest coalbed being 
mined along each highwall. 

Embankment means an artificial de¬ 
posit of material that is raised above the 
natural surface of the land and used to 
contain, divert, or store water, support 
roads or railways, or other similar pur¬ 
poses. 

Essential hydrologic functions means, 
with respect to alluvial valley floors, the 
role of the valley floor in collecting, stor¬ 
ing, and regulating the natural flow of 
surface water and ground water, and in 
providing a place for irrigated and sub- 
irrigated farming, by reason of its posi¬ 
tion in the landscape and the character¬ 
istics of its underlying material. 

Flood irrigation means irrigation 
through natural overflow or the tempo¬ 
rary diversion of high flows in which the 
entire surface of the soil Is covered by 
a sheet of water. 

Ground water means subsurface wa¬ 
ter that fills available openings in rock 
or soil materials such that they may be 
considered water-saturated. 

Highwall means the face of exposed 
overburden and coal in an open cut of 
a surface or underground coal mine. 

Hydrologic balance means the rela¬ 
tionship between the quality and quan¬ 
tity of inflow to, outflow from, and stor¬ 
age in a hydrologic unit such as a drain¬ 
age basin, aquifer, soil zone, lake, or res¬ 
ervoir. It encompasses the quantity and 
quality relationships between precipita¬ 
tion, runoff, evaporation, and the change 
in ground and surface water storage. 

Hydrologic regime means the entire 
state of water movement in a given area. 
It is a function of the climate, and in¬ 
cludes the phenomena by which water 
first occurs as atmospheric water vapor 


passes into a liquid or solid form and 
falls as precipitation, moves thence along 
or into the ground surface, and returns 
to the atmosphere as vapor by means of 
evaporation and transpiration. 

Imminent danger to the health and 
safety of the public means the existence 
of any condition, or practice, or any vio¬ 
lation of a permit or other requirement 
of the Act in a surface coal mining and 
reclamation operation, which condition, 
practice, or violation could reasonably 
be expected to cause substantial physical 
harm to persons outside the permit area 
before such condition, practice, or vio¬ 
lation can be abated. A reasonable ex¬ 
pectation of death or serious injury be¬ 
fore abatement exists if a rational per¬ 
son, subjected to the same condition or 
practice giving rise to the peril, would 
not expose himself or herself to the 
danger during the time necessary for 
abatement. 

Impoundment means a closed basin 
formed naturally or artificially built, 
which is dammed or excavated for the 
retention of water, sediment, or waste. 

Indian lands means all lands, includ¬ 
ing mineral interest, within the exterior 
boundaries of any Federal Indian reser¬ 
vation, notwithstanding the issuance of 
any patent, and including rights-of-way, 
and all lands including mineral interests 
held in trust for or supervised by an 
Indian tribe. 

Indian Tribe means any Indian Tribe, 
band, group or community having a gov¬ 
erning body recognized by the Secretary. 

Intermittent or perennial stream 
means a stream or part of a stream that 
flows continuously during all (perennial) 
or for at least one month (intermittent) 
of the calendar year as a result of 
groundwater discharge or surface runoff. 
The term does not include an ephemeral 
stream which is one that flows for less 
than one month of a calendar year and 
only in direct response to precipitation 
in the immediate watershed and whose 
channel bottom is always above the local 
water table. 

Leachate means a liquid that has per¬ 
colated through soil, rock, or waste and 
has extracted dissolved or suspended 
materials. 

Noxious plants means species that 
have been included on official State lists 
of noxious plants for the State in which 
the operation occurs. 

Office means the Office of Surface 
Mining Reclamation and Enforcement 
established under Title n of the Act. 

Operator means any person, partner¬ 
ship or corporation engaged in coal 
mining who removes or intends to re¬ 
move more than 250 tons of coal from 
the earth by mining within 12 consecu¬ 
tive calendar months in any one location. 

Outslope means the exposed area 
sloping away from a bench or terrace 
being constructed as a part of a surface 
coal mining and reclamation operation. 

Overburden means material of any 
nature, consolidated or unconsolidated, 
that overlies a coal deposit, excluding 
topsoil. 

Permit means an approval by the Sec¬ 
retary of the Interior to conduct sur- 
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lace coal mining and reclamation opera¬ 
tions on Indian lands. 

Permittee means a person holding a 
permit to conduct surface coal mining 
and reclamation operations on Indian 
lands. 

Person means an individual, partner¬ 
ship, association, society, joint stock 
company, firm, company, corporation, or 
other business organization. 

Productivity means the vegetative yield 
produced by a unit area for a unit of 
time. 

Recharge capacity means the ability 
of tlie soils and underlying materials 
to allow precipitation and runoff to in¬ 
filtrate and reach the zone of saturation. 

Recurrence interval means the precipi¬ 
tation event expected to occur, on the 
average, once in a specified interval. For 
example, the 10-year 24-hour precipita¬ 
tion event would be that 24-hour pre¬ 
cipitation event expected to be exceeded 
on the average once in 10 years. Magni¬ 
tude of such events are as defined by the 
National Weather Service Technical Pa¬ 
per No. 40, ‘‘Rainfall Frequency Atlas 
of the U.S.,” May 1961, and subsequent 
amendments or equivalent regional or 
rainfall probability information devel¬ 
oped therefrom. 

Regulatory Authority means the Sec¬ 
retary. 

Roads means access and haul roads 
constructed, used, reconstructed, im¬ 
proved, or maintained for use in surface 
coal mining and reclamation operations, 
including use by coal-hauling vehicles 
leading to transfer, processing, or stor¬ 
age areas. The term includes any such 
road used and not graded to approximate 
original contour within 45 days of con¬ 
struction other than temporary roads 
used for topsoil removal and coal haul¬ 
age roads within the pit area. Roads 
maintained with public funds such as all 
Federal. State, tribal, and county roads 
are excluded. 

Runoff means precipitation that flows 
overland before entering a defined stream 
channel and becoming streamflow. 

Safety factor means the ratio of the 
available shear strength to the developed 
shear stress on a potential surface of 
sliding determined by accepted engineer¬ 
ing practice. 

Secretary means the Secretary of the 
Interior or his representative. 

Sediment means undissolved organic 
and inorganic material transported or 
deposited by water. 

Sedimentation pond means any nat¬ 
ural or artificial structure or depres¬ 
sion used to remove sediment from water 
and store sediment or other debris. 

Significant imminent environmental 
harm to land . air or waste resources is 
determined as follows: 

(i) An environmental harm is any ad¬ 
verse impact on land, air, or water re¬ 
sources, including plant and animal life. 

<ii) An environmental harm is immi¬ 
nent if a condition, practice or violation 
exists which (a) is causing such harm or 
(b) may reasonably be expected to cause 
such harm at any time before the end 
of the reasonable abatement time that 
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would be set under § 177.123(b) of these 
regulations. 

(iii) An environmental harm is signifi¬ 
cant if that harm is appreciable and not 
immediately reparable. 

Slope means average incliniation of a 
surface, measured from the horizontal. 
Normally expressed as a unit of vertical 
distance to a given number of units of 
horizontal distance (eg., Iv to 5ft = 20 
percental 1.3 degrees). 

Soil horizons means contrasting layers 
of soil lying one below the other, parallel 
or nearly parallel to the land surface, 
soil. It is the part' of the soil in which 
basis of field characteristics and labora¬ 
tory data. The three major soil horizons 
are— 

(DA horizon . The uppermost layer in 
the soil profile often called the surface 
soil. It is the part ofthe soil in which 
organic matter is most abundant, and 
where leaching of soluble or suspended 
particles is the greatest. 

(2) B horizon. The layer immediately 
beneath the A horizon and often called 
the subsoil. This middle layer commonly 
contains more clay, iron, or aluminum 
than the A or C horizons. 

(3) C horizon. The deepest layer of the 
soil profile. It consists of loose material 
or weathered rock that is relatively un¬ 
affected by biologic activity. 

Spoil means overburden that has been 
removed during surface mining. 

Stabilize means any method used to 
control movement of soil, spoil piles, or 
areas of disturbed earth and includes in¬ 
creasing bearing capacity, increasing 
shear strength, draining, compacting, or 
revegetating. 

Subirrigation means irrigation of 
plants with water delivered to the roots 
from underneath. 

Surface Coal Mining Operations 
means: (a) activities conducted on the 
surface of lands in connection with a 
surface coal mine and surface impacts 
incident to an underground coal mine. 
Such activities include excavation for 
the purpose of obtaining coal including 
such common methods as contour, strip, 
auger, mountaintop removal, box cut, 
open pit, and area mining, the uses of ex¬ 
plosives and blasting, and in situ distil¬ 
lation or retorting, .leaching or other 
chemical or physical processing, and the 
cleaning, concentrating, or other proc¬ 
essing or preparation, loading of coal for 
commerce at or near the mine site: Pro¬ 
vided , however , That such activities do 
not include the extraction of coal inci¬ 
dental to the extraction of other minerals 
where coal does not exceed 16% per 
centum of the tonnage of minerals re¬ 
moved for purposes of commercial use 
or sale, or coal exploration; and (b) the 
areas upon which such activities occur 
or where such activities disturb the nat¬ 
ural land surface. Such areas shall also 
include any adjacent land, the use of 
which is incidental to any such activi¬ 
ties, all lands affected by the construc¬ 
tion of new roads or the improvement or 
use of existing roads to gain access to the 
site of such activities and for haulage 
and excavation, workings, impound¬ 


ments, dams, ventilation shaf ts, entry - 
ways, refuse banks, dumps, stockpiles, 
overburden piles, spoil banks, culm 
banks, tailings, holes or depressions, re¬ 
pair areas, storage areas, processing 
areas, shipping areas and other areas 
upon which are sited structures, facili¬ 
ties. or other property or material on the 
surface, resulting from or incident to 
such activities. 

Surface coal mining and reclamation 
operations means surface coal mining 
operations and all activities necessary 
and incidental to the reclamation of such 
operations. This term includes the term 
“surface coal mining operations.” 

Surface water means water, either 
flowing or standing, on the surface of the 
earth. 

Suspended solids means organic or in¬ 
organic materials carried or held in sus¬ 
pension in water that will remain on a 
0.45 micron filter. 

Ton means 2,000 pounds avoirdupois 
(.90718metric ton). 

Toxic-forming materials means earth 
materials or wastes which, if acted upon 
by air, water, weathering, or microbio¬ 
logical processes, are likely to produce 
chemical or physical conditions in soils 
or water that are detrimental to biota 
or uses of water. 

Toxic-mine drainage means water that 
is discharged from active or abandoned 
mines and from other areas affected by 
coal mining operations and which con¬ 
tains a substance which through chemi¬ 
cal action or physical effects is likely to 
kill, injure, or impair biota commonly 
present in the area that might be ex¬ 
posed to it. 

Valley fill and head-of-hollow fill 
means a structure consisting of any ma¬ 
terials other than waste placed so as to 
encroach upon or obstruct to any degree 
any natural stream channel other than 
those minor channels located on high¬ 
land areas where overland flow in nat¬ 
ural rills and gullies is the predominate 
form of runoff. Such fills are normally 
constructed in the uppermost portion of 
a V-shaped valley In order to reduce the 
upstream drainage area (head-of -hollow 
fills). Fills located farther downstream 
(valley fills) must have larger diversion 
structures to minimize infiltration. Both 
fills are characterized by rock under- 
drains and are constructed in compacted 
lifts from the toe to the upper surface in 
a manner to promote stability. 

Waste means earth materials, which 
are combustible, physically unstable, or 
acid-forming or toxic-forming, wasted 
or otherwise separated from product coal 
and are slurried or otherwise transported 
from coal processing facilities or prep¬ 
aration plants after physical or chemical 
processing, cleaning, or concentrating 
of coal. 

Water table means upper surface of a 
zone of saturation, where the body of 
ground water is not confined by an over- 
lying impermeable zone. 

§ 177.102, G^M'ral obligations 

<a> Authorizations to operate. A copy 
of all current permits, licenses, approved 
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plans or other authorizations to operate 
the mine shall be available for inspection 
at or near the mine site. 

(b) Mine Maps. Any person conduct¬ 
ing surface coal mining and reclamation 
operations on and after Dec. 16, 1977, 
shall submit two copies of an accurate 
map of the mine and permit area at a 
scale of 1:6000 or larger. The maps shall 
show as of Dec. 16, 1977, the lands from 
which coal has not yet been removed, 
and the lands and structures which have 
been used or disturbed to facilitate min¬ 
ing. One copy of the mine map shall be 
submitted to the appropriate agency of 
the local governing Indian Tribe, and one 
copy shall be submitted to the Regional 
Director, OSM, before March 16, 1978. 

§ 177.103 Signs and markers. 

(a) Specifications. All signs required 
to be posted shall be of a standard de¬ 
sign that can be seen and read easily 
and shall be made of durable material. 
The signs and other markers shall be 
maintained during all operations to 
which they pertain and shall conform to 
local ordinances and codes. 

(b) Mine and permit identification 
signs. Signs identifying the mine area 
shall be displayed at all points of access 
to the permit area from public roads 
and highways. Signs shall show the 
name, business address, and telephone 
number of the permittee and identifica¬ 
tion numbers of current mining and rec¬ 
lamation permits or other authorizations 
to operate. Such signs shall not be re¬ 
moved until after release of all bonds, 

(c) Perimeter markers. The perimeter 
of the permit area shall be clearly 
marked by durable and easily recognized 
markers, or by other means approved by 
the regulatory authority. 

(d) Buffer zone markers. Buffer zones 
as defined in § 177.108 shall be marked 
in a manner consistent with the perim¬ 
eter markers along the interior bound¬ 
ary of the buffer zone. 

<e) Blasting signs. If blasting is nec¬ 
essary to conduct surface coal mining 
operations, signs reading “Blasting 
Area” shall be displayed conspicuously 
at the edge of blasting areas along ac¬ 
cess and haul roads within the mine 
property. Signs reading “Blasting Area” 
and explaining the blasting warning and 
all-clear signals shall be posted at all 
entrances to the permit area. 

(f) Topsoil markers. Where topsoil or 
other vegetation-supporting material is 
segregated* and stockpiled according to 
5 177.107(c), the stockpiled material 
shall be marked. Markers shall remain 
in place until the material is removed. 

§177.101 Po*t mining use of land. 

(a) General. All disturbed areas shall 
be restored in a timely manner (1) to 
conditions that are capable of support¬ 
ing the uses which they were capable of 
supporting before any mining, or (2) to 
iiigher or better uses achievable under 
criteria and procedures of paragraph 
(d) of this section. 

(b) Determining premining use of 
land. The premining uses of land to 
which the postmining land use Is com¬ 


pared shall be those uses which the land 
previously supported if the land had not 
been previously mined and had been 
properly managed. 

(1) The postmining land use for land 
that has been previously mined and not 
reclaimed shall be judged on the basis of 
the highest and best use that can be 
achieved and is compatible with sur¬ 
rounding areas. 

(2) The postmining land use for land 
that has received improper management' 
shall be judged on the basis of the pre¬ 
mining use of surrounding lands that 
have received proper management. 

(3) If the premining use of the land 
was changed within 5 years of the be¬ 
ginning of mining, the comparison of 
postmining use to premining use shall 
include a comparison with the historic 
use of the land as well as its use immedi¬ 
ately preceding mining. 

(c) Land-use categories. Land use is 
categorized in the following groups. 
Change from one to another land use 
category in premining to postmining 
constitutes an alternate land use and the 
permittee shall meet the requirements 
of paragraph (d) of this section and all 
other applicable environmental protec¬ 
tion performance standards of this part. 

(1) Heavy industry. Manufacturing 
facilities, powerplants, airports or sim¬ 
ilar facilities. 

(2) Light industry and commercial 
services. Office buildings, stores, parking 
facilities, apartment houses, motels, 
hotels, or similar facilities. 

(3) Public services. Schools, hospitals, 
churches, libraries, water-treatment fa¬ 
cilities, solid-waste disposal facilities, 
public parks and recreation facilities, 
major transmission lines, major pipe¬ 
lines, highways, underground and surface 
utilities, and other servicing structures 
and appurtenances. 

(4) Residential. Single- and multiple- 
family housing (other than apartment 
houses) with necessary support facilities. 
Support facilities may include com¬ 
mercial services incorporated in and 
comprising less than 5 percent of the 
total land area of housing capacity, as¬ 
sociated open space, and minor vehicle 
parking and recreation facilities support¬ 
ing the housing. 

(5) Cropland. Land used primarily for 
the production of cultivated and close¬ 
growing crops for harvest alone or in as¬ 
sociation with sod crops. Land used for 
facilities in support of farming opera¬ 
tions are included. 

(6) Rangeland. Includes rangelands 
and forest lands which support a cover 
of herbaceous or scrubby vegetation suit¬ 
able for grazing or browsing use. 

(7) Hay land or pasture. Land used pri¬ 
marily for the long-term production of 
adapted, domesticated forage plants to 
be grazed by livestock or cut and cured 
for livestock feed. 

(8) Forest land. Land with at least a 
25 percent tree canopy or land at least 
10 percent stocked by forest trees of any 
size, including land formerly having had 
such tree cover and that will be naturally 
or artificially reforested. 


(9) Impoundments of water. Land 
used for storing water for beneficial uses 
such as stock ponds, irrigation, fire pro¬ 
tection, recreation, or water supply. 

(10) Fish and wildlife habitat and rec¬ 
reation lands. Wetlands, fish and wild¬ 
life habitat, and areas managed primar¬ 
ily for fish and wildlife or recreation. 

(11) Combined uses. Any appropriate 
combination of land uses where one land 
use is designated as the primary land use 
and one or more other land uses are 
designated as secondary land uses. 

(d) Criteria for approving alternative 
postmining use of land. An alternative 
postmining land use shall be approved 
by the regulatory authority, after con¬ 
sultation with the landowner or the land- 
management agency on Federal lands, if 
the following criteria are met. 

(1) The proposed land use is com¬ 
patible with adjacent land use and, where 
applicable, with existing Tribal and Fed¬ 
eral land use policies and plans. 

A written statement of the views of the 
authorities with statutory responsibili¬ 
ties for land use policies and plans shall 
accompany the request for approval. The 
permittee shall obtain any required ap¬ 
proval of Tribal or Federal land man¬ 
agement agencies, including any neces¬ 
sary zoning or other changes necessarily 
required for the final land use. 

(2) Specific plans have been prepared 
which show the feasibility of the pro¬ 
posed land use as related to needs, pro¬ 
jected land use trends, and markets 
and that include a schedule showing 
how the proposed use will be developed 
and achieved within a reasonable time 
after mining and be sustained. The reg¬ 
ulatory authority may require appropri¬ 
ate demonstrations to show that the 
planned procedures are feasible, reason¬ 
able, and integrated with mining and 
reclamation, and that the plans will re¬ 
sult in successful reclamation. 

(3) Provision of any necessary public 
facilities is assured as evidenced by 
letters of commitment from parties other 
than the permittee, as appropriate, to 
provide them in a manner compatible 
with the permittee’s plans. 

(4) Specific and feasible plans for fi¬ 
nancing attainment and maintenance 
of the postmining land use including 
letters of commitment from parties other 
than the permittee as appropriate, if the 
postmining land use is to be developed by 
such parties. 

(5) The plans are designed under the 
general supervision of a registered pro¬ 
fessional engineer, or other appropriate 
professional, who will ensure that the 
plans conform to applicable accepted 
standards for adequate land stability, 
drainage, and vegetative cover, and 
aesthetic design appropriate for the 
postmining use of the site. 

(6) The proposed use or uses will 
neither present actual or probable haz¬ 
ard to public health or safety nor will 
they pose any actual or probable threat 
of water flow diminution or pollution. 

(7) The use or uses will not involve un¬ 
reasonable delays in reclamation. 
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(8) Necessary approval of measures to 
prevent or mitigate adverse effects on 
fish and wildlife has been obtained from 
the regulatory authority and appropriate 
Tribal and Federal fish and wildlife man¬ 
agement agencies. 

(9) Proposals to change premining 
land uses of range, fish and wildlife habi¬ 
tat, forest land, hayland, or pasture to a 
postmining cropland use, where the crop¬ 
land would require continuous mainte¬ 
nance such as seeding, plowing, cultiva¬ 
tion, fertilization, or other similar prac¬ 
tices to be practicable or to comply with 
applicable Federal and Tribal laws, shall 
be reviewed by the regulatory authority 
to assure that: 

(i) There is a firm written commit¬ 
ment by the permittee or by the land- 
owner or land manager to provide suffi¬ 
cient crop management after release of 
applicable performance bonds to assure 
that the proposed postmining cropland 
use remains practical and reasonable; 

(ii) There is sufficient water available 
and committee to maintain crop produc¬ 
tion; and 

(iii) Topsoil quality and depth are 
shown to be sufficient to support the pro¬ 
posed use. 

(10) The regulatory authority has pro¬ 
vided by public notice not less than 45 
days nor more than 60 days for inter¬ 
ested citizens and Tribal and Federal 
agencies to review and comment on the 
proposed land use. 

§ 177.105 Backfilling and grading. 

In order to achieve the approximate 
original contour, the permittee shall, ex¬ 
cept as provided in this section, trans¬ 
port, backfill, compact (where advisable 
to ensure stability or to prevent leaching 
of toxic materials), and grade all spoil 
material to eliminate all high wails, 
spoil piles, and depressions. Cut-and-flll 
terraces may be used only in those situ¬ 
ations expressly identified in this sec¬ 
tion. The postmining graded slopes must 
approximate the premining natural 
slopes in the area as defined in para¬ 
graph (a) of this section. 

(a) Slope measurements . (1) To de¬ 
termine the natural slopes of the area 
before mining, sufficient slopes to ade¬ 
quately represent the land surface con¬ 
figuration, and as approved by the regu¬ 
latory authority in accordance with site 
conditions, must be accurately measured 
and recorded. Each measurement shall 
consist of an angle of inclination along 
the prevailing slope extending 100 linear 
feet above and below or beyond the coal 
outcrop or the area to be disturbed; or, 
where this is impractical, at locations 
specified by the regulatory authority. 
Where the area has been previously 
mined, the measurements shall extend 
at least 100 feet beyond the limits of 
mining disturbances as determined by 
the regulatory authority to be represent¬ 
ative of the premining configuration of 
the land. Slope measurements shall take 
into account natural variations in slope 
so as to provide accurate representation 
of the range of natural slopes and shall 
reflect geomorphic differences of the 
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area to be disturbed. Slope measure¬ 
ments may be made from topographic 
maps showing contour lines, having suf¬ 
ficient detail and accuracy consistent 
with the submitted mining and reclama¬ 
tion plan. 

(2) After the disturbed area has been 
graded, the final graded slopes shall be 
measured at the beginning and end of 
lines established on the prevailing slope 
at locations representative of premining 
slope conditions and approved by the reg¬ 
ulatory authority. These measurements 
must not be made so as to allow unac¬ 
ceptably steep slopes to be constructed. 

(b) Final graded slopes . (1) The final 
graded slopes shall not exceed either the 
approximate premining slopes as deter¬ 
mined according to paragraph (a)(1) of 
this section and approved by the regula¬ 
tory authority or any lesser slope speci¬ 
fied by the regulatory authority based on 
consideration of soil, climate, or other 
characteristics of the surrounding area. 
Postmining final graded slopes need not 
be uniform. The requirements of this par¬ 
agraph may be modified by the regula¬ 
tory authority where the mining is re- 
affecting previously mined lands that 
have not been restored to the standards 
of this section and sufficient spoil is 
not available to return to the slope deter¬ 
mined according to paragraph (a)(1) of 
this section. Where such modifications 
are approved, the permittee shall, as a 
minimum, be required to: 

(1) Retain all overburden and spoil on 
the solid portion of existing or new 
benches; and 

(ii) Backfill and grade to the most 
moderate slope possible to eliminate the 
highwall w T hich does not exceed the angle 
of repose or such lesser slopes as is nec¬ 
essary to assure stability. 

(2) On approval by the regulatory au¬ 
thority and in order to conserve soil 
moisture, ensure stability, and control 
erosion on final graded slopes, cut-and- 
fill terraces may be allowed if the ter¬ 
races are compatible with the postmin¬ 
ing land use approved under § 177.104, 
and are appropriate substitutes for con¬ 
struction of lower grades on the re¬ 
claimed lands. The terraces shall meet 
the following requirements: 

(i) The width of the individual terrace 
bench shall not exceed 20 feet unless spe¬ 
cifically approved by the regulatory au¬ 
thority as necessary for stability, erosion 
control, or roads included in the ap¬ 
proved poetmining land use plan. 

(ii) The vertical distance between ter¬ 
races shall be as specified by the regula¬ 
tory authority to prevent excessive ero¬ 
sion and to provide long-term stability. 

(iii) The slope of the terrace outslope 
shall not exceed li>:2A (50 percent). Out- 
slopes which exceed ltr.2 h <50 percent) 
may be approved if they have a mini¬ 
mum static safety factor of more than 
1.5 and provide adequate control over 
erosion and closely resemble the surface 
configuration of the land prior to min¬ 
ing. In no case may highwalls be left 
as part of terraces. 

(iv) Culverts and underground rock 
drains shall be used on the terrace only 


when approved by the regulatory author¬ 
ity. 

(3) All operations on steep slopes of 
20 degrees or more or on such lesser 
slopes as the regulatory authority de¬ 
fines as a steep slope shall meet the pro¬ 
visions of § 177.111 of this part. 

(c) Mountaintop removal. The re¬ 
quirements of this paragraph shall ap¬ 
ply to surface mining operations which 
remove entire coal seams in the upper 
part of a mountain, ridge, or hill by re¬ 
moving all of the overburden, and 
where the requirements for achieving 
the approximate original contour of this 
section cannot be met. Final graded top 
plateau slopes on the mined area shall 
be less than lv:5h so as to create a level 
plateau or gently rolling configuration 
and the outslopes of the plateau shall 
not exceed lv:2h, except where engi¬ 
neering data substantiates and the regu¬ 
latory authority finds that a minimum 
static safety factor of 1.5 (or higher 
factors specified by the regulatory au¬ 
thority) will be attained. Although the 
area need not be restored to approxi¬ 
mate original contour, all highwalLs. 
spoil piles, and depressions except a.s 
provided in paragraphs (d) and (e) of 
this section shall be eliminated. 

(d) Small depressions. The require¬ 
ment of this section to achieve approxi¬ 
mate original contour does not prohibit 
construction of small depressions if they 
are approved by the regulatory authority 
to minimize erosion, conserve soil mois¬ 
ture or promote revegetation. These de¬ 
pressions shall be compatible with the 
approved postmining land use and shall 
not be inappropriate substitutes for con¬ 
struction of lower grades on the re¬ 
claimed lands. Depressions approved 
under this section shall have a holding 
capacity of less than 1 cubic yard of 
water or, if it is necessary that they be 
larger, shall not restrict normal access 
throughout the area or constitute a 
hazard. Large, permanent impound¬ 
ments shall be governed by paragraph 
<e) of this section and by 5 177.108. 

(e) Permanent impoundments. Per¬ 
manent impoundments may be retained 
in mined and reclaimed areas provided 
all highwalls are eliminated by grading 
to appropriate contour and the pro¬ 
visions for postmining land use (§ 177.- 
104) and protection of the hydrologic 
balance (§ 177.108) are met. No im¬ 
poundments shall be constructed on top 
of areas in which excess materials are 
deposited pursuant to § 177.106 of this 
part. Impoundments shall not be-used to 
meet the requirements of paragraph (j) 
of this section. 

(f) Definition of thin and thick re¬ 
stored overburden. The thin overburden 
provisions of paragraph (g) of this sec¬ 
tion may apply only where the final 
thickness is less than 0.8 of the initial 
thickness. The thick overburden pro¬ 
visions of paragraph (h) of this section 
may apply only where the final thick¬ 
ness is greater than 1.2 of the initial 
thickness. Initial thickness is the sum 
of the overburden thickness and coal 
thickness. Final thickness is the product 
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of the overburden thickness times the 
bulking factor to be determined for each 
mine area. The provisions of paragraphs 
<g) and (h) apply only when operations 
cannot be carried out to comply with 
the requirements of paragraph (a) of 
this section to achieve,the approximato 
original contour. 

(g) Thin overburden. In surface coal 
mining operations carried out continu¬ 
ously in the same limited pit area for 
more than 1 year from the day coal-re¬ 
moval operations begin and where the 
volume of all available spoil and suit¬ 
able waste materials is demonstrated to 
be insufficient to achieve approximate 
original contour, surface coal mining 
operations shall be conducted to meet, at 
a minimum, the following standards: 

(1) Transport, backfill, and grade, 
using all available spoil and suitable 
waste materials from the entire mine 
area, to attain the lowest practicable 
stable grade, which may not exceed the 
angle of repose, and to provide adequate 
drainage and long-term stability of the 
regraded areas. 

(2) Eliminate highwalls by grading or 
backfilling to stable slopes not exceed¬ 
ing li?:2 h (50 percent), or such lesser 
slopes as the regulatory authority may 
specify to reduce erosion, maintain the 
hydrologic balance, or allow the approved 
postmining land use. 

(3) Transport, backfill, grade, and re¬ 
vegetate to achieve an ecologically sound 
land use compatible with the prevailing 
land use in unmined areas surrounding 
the permit area. 

(4) Transport, backfill, and grade to 
ensure the impoundments are con¬ 
structed only where it has been demon¬ 
strated to the regulatory authority's 
satisfaction that all requirements of 
$ 177.108 have been met and that the 
impoundments have been approved by 
the regulatory authority as meeting the 
requirements of this part and all other 
applicable Federal and Tribal regula¬ 
tions. 

(h) Thick overburden. In surface coal 
mining operations where the volume of 
spoil is demonstrated to be more than 
sufficient to achieve the approximate 
original contour surface coal mining op¬ 
erations shall be conducted to meet at 
a minimum the following standards: 

(1) Transport, backfill, and grade all 
spoil and wastes not required to achieve 
approximate original contour in the sur¬ 
face mining area to the lowest practi¬ 
cable grade. 

(2) Deposit, backfill, and grade excess 
spoil and wastes only within the permit 
area and dispose of such materials in 
conformance with this part. 

(3) Transport, backfill, and grade ex¬ 
cess spoil and wastes to maintain the 
hydrologic balance in accordance with 
this part and to provide long-term sta¬ 
bility. 

(4) Transport, backfill, grade and re¬ 
vegetate wastes and excess spoil to 
acliieve an ecologically sound land use 
compatible with the prevailing land uses 
in unmined areas surrounding the permit 
area. 
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(5) Eliminate all highwalls and de¬ 
pressions except as stated in paragraph 
(e) of this section by backfilling with 
spoil and suitable waste materials. 

(i> Regrading or stabilizing rills and 
gullies. When rills or gullies deeper than 
9 Inches form in areas that have been 
regraded and the topsoil replaced but 
vegetation has not yet been established, 
the permittee shall fill, grade, or other¬ 
wise stabilize the rills and gullies and 
reseed or replant the areas according to 
5 177.110. The regulatory authority shall 
specify that rills or gullies of lesser size 
be stabilized if the rills or gullies will be 
disruptive to the approved postmining 
land use or may result in additional ero¬ 
sion and sedimentation. 

(j) Covering coal and acid-forming, 
toxic-forming, combustible , and other 
waste materials: stabilizing backfilled 
materials: and using waste material for 
fill, (1) Cover . All exposed coal seams re¬ 
maining after mining and any acid- 
forming, toxic-forming, combustible ma¬ 
terials, or any other waste materials 
identified by the regulatory authority 
that are exposed, used, or produced dur¬ 
ing mining shall be covered with a mini¬ 
mum of 4 feet of non toxic and noncom¬ 
bustible material; or, if necessary, 
treated to neutralize toxicity in order to 
prevent water pollution and sustained 
combustion, and to minimize adverse ef¬ 
fects on plant growth and land uses. 
Where necessary to protect against up¬ 
ward migration of salts, exposure by 
erosion, to provide an adequate depth 
for plant growth, or to otherwise meet 
local conditions, the regulatory author¬ 
ity shall specify thicker amounts of cov¬ 
er using non toxic material. Acid-forming 
or toxic-forming material shall not be 
buried or stored in proximity to a drain¬ 
age course so as to cause or pose a threat 
of water pollution or otherwise violate 
the provisions of § 177.108 of this part. 

(2) Stabilization. Backfilled materials 
shall be selectively placed and compacted 
wherever necessary to prevent leaching 
of toxic-forming materials into surface 
or subsurface waters in accordance with 
§ 177.108 and wherever necessary to en¬ 
sure the stability of the backfilled mate¬ 
rials. The method of compacting mate¬ 
rial and the design specifications shall be 
approved by the regulatory authority be¬ 
fore the toxic materials are covered. 

(3) Use of waste materials as fill. Be¬ 
fore waste materials from a coal prep¬ 
aration or conversion facility or from 
other activities conducted outside the 
permit area such as municipal wastes 
are used for fill material, it must be dem¬ 
onstrated to the regulatory authority by 
hydrogeological means and chemical and 
physical analyses that use of these ma¬ 
terials will not adversely affect water 
quality, water flow, and vegetation; will 
not present hazards to public health and 
safety; and will not cause instability in 
the backfilled area. 

<k) Grading along the contour . All 
final grading, preparation of overburden 
before replacement of topsoil, and place¬ 
ment of topsoil, in accordance with 
§ 177.107, shall be done along the con¬ 
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tour to minimize subsequent erosion and 
instability. If such grading, preparation 
or placement along the contour would be 
hazardous to equipment operators then 
grading, preparation or placement in a 
direction other than generally parallel to 
the contour may be used. In all case.-*, 
grading, preparation or placement shall 
be conducted in a manner which mini¬ 
mizes erosion and provides a surface for 
replacement of topsoil which will mini¬ 
mize slippage. 

§ 177.106 Di.spo al of spoil unil waste 
materials in areas oilier llian llte 
mine workings or excavation*. 

(a) Disposal of spoil in other than 
valley or head-of-hollow fills. Spoil not 
required to achieve the approximate 
original contour shall be transported to 
and placed in a controlled (engineered > 
manner in disposal areas other than the 
mine workings or excavations only if all 
the following conditions, in addition to 
the other requirements of this part, are 
met: 

< 1) The disposal areas shall be within 
the permit area, and they must be ap¬ 
proved by the regulatory authority as 
suitable for construction of fills in ac¬ 
cordance with the requirements of this 
paragraph: 

(2) The disposal areas shall be located 
on the most moderate sloping and nat¬ 
urally stable areas available as approved 
by the regulatory authority. Where pos¬ 
sible. fill materials suitable for disposal 
shall be placed upon or above a natural 
terrace, bench, or berm if such place¬ 
ment provides additional stability and 
prevents mass movement; 

(3» The fill shall be designed using 
recognized professional standards, certi¬ 
fied by a registered professional engineer, 
and approved by the regulatory author¬ 
ity: 

<4> Where the slope in the disposal 
area exceeds lv:2.8h <36 percent), or 
such lesser slope designated by the regu¬ 
latory authority based on local condi¬ 
tions. measures such as keyway cuts 
fexcavations to stable bedrock) or rock 
toe buttresses shall be constructed to 
stabilize the fill. 

<5) The disposal area does not con¬ 
tain springs, natural water courses - or 
wet weather seeps unless lateral drains 
are constructed from the wet areas to 
the underdrains in such a manner that 
infiltration of the water into the spoil 
pile will be prevented. 

<6> All organic material shall be re¬ 
moved from the disposal area and the 
topsoil must be removed and segregated 
pursuant to § 177.107 before the mate¬ 
rial is placed in the disposal area. How¬ 
ever, if approved by the regulatory 
authority, organic material may be used 
as mulch or may be included in the 
topsoil. 

<7) The spoil shall be transported and 
placed in a controlled manner, con¬ 
currently compacted as necessary to en¬ 
sure mass stability and prevent mass 
movement, covered, and graded to allow 
surface and subsurface drainage to be 
compatible with the natural surround- 
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ings, and to ensure long-term stability. 
The final configuration of the fill must 
be suitable for pastmining land uses 
approved in accordance with § 177.104. 
Terraces shall not be constructed unless 
approved by the regulatory authority. 

(8) If any portion of the fill inter¬ 
rupts, obstructs, or encroaches upon any 
natural drainage channel, the entire fill 
is classified as a valley or head-or-hollow 
fill and must be designed and constructed 
in accordance with the requirements of 
paragraph (b) of this section. 

(9) The fill shall be inspected for sta¬ 
bility by a registered engineer or quali¬ 
fied professional specialist during criti¬ 
cal construction periods to assure re¬ 
moval of all organic material and topsoil, 
placement of under-drainage systems, 
and proper construction of terraces 
according to the approved plan. The 
registered engineer or other qualified 
professional specialist shall provide a 
certified report after each inspection 
that the fill has been constructed as 
specified in the design approved by the 
regulatory authority. 

(b) Disposal of spoil in valley or head - 
of-hollow fills. Waste material must not 
be disposed of in valley or head-of- 
hollow fills. Spoil to be disposed of in 
natural valleys must be placed in ac¬ 
cordance with the following require¬ 
ments: 

(1) The disposal areas shall be within 
the permit area, and they must be 
approved by the regulatory authority as 
suitable for construction of fills in 
accordance with the requirements of 
paragraph (b) of this section. 

(2) The disposal site shall be near the 
ridge top of a valley selected to increase 
the stability of the fill and to reduce the 
drainage area above the fill. Where pos¬ 
sible, spoil shall be placed above a 
natural terrace, bench, or berm, if such 
placement provides additional stability 
and prevents mass movement. 

(3) The fill shall be designed using 
recognized professional standards, certi¬ 
fied by a registered professional engi¬ 
neer and approved by the regulatory 
authority. 

(4) All organic material shall be re¬ 
moved from the disposal area and the 
topsoil must be removed and segregated 
pursuant to § 177.107 of this part before 
the material is placed in the disposal 
area. However, if approved by the regu¬ 
latory authority, organic material may 
be used as mulch or may be included in 
the topsoil. 

(5) Where the slope in the disposal 
area exceeds li>:2.8 h (36 percent), or 
such lesser slope designated by the regu¬ 
latory authority based on local condi¬ 
tions, measures such as key way cuts (ex¬ 
cavations to stable bedrock) or rock toe 
buttresses shall be constructed to stabi¬ 
lize the fill. 

(6) A system of under drains con¬ 
structed of durable rock shall be installed 
along the natural drainage system shall 
extend from the toe to the head of the fill 
and contain lateral drains to each area 
of potential drainage or seepage. In con¬ 
structing the underdrains, no more than 
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of 10 percent of the rock may be less 
than 12 inches in size and no single rock 
may be larger than 25 percent of the 
width of the drain. No rock shall be used 
in underdrains if it tends to easily dis¬ 
integrate and thereby clog the drain or if 
it is acid-forming or toxic-forming. The 
minimum size of the main underdrain 
shall be: 


Total arnonnt of fill 
material 

Predominant 
type of fill 
material 

Minimum size of 
drain in feet 

Width 

Height 

Less than 

1,000,000 

Sandstone.. 

10 

4 

yd*. 





Do. 


Shale.. 

10 

8 

More than 

1,000,000 

Sandstone.. 

16 

8 

yd*. 





Do. 


Shale- 

10 

8 


(7) Spoil shall be transported and 
placed in a controlled manner and con¬ 
currently compacted as specified by the 
regulatory authority in lifts that are less 
than 4 feet thick in order to achieve 
the densities designed to ensure mass 
stability, to prevent mass movement, to 
avoid contamination of the rock under¬ 
drain and to prevent formation of voids. 
The final configuration of the fill mast 
be suitable for postmining land uses ap¬ 
proved in accordance with § 177.104. 

(8) Terraces shall be constructed to 
stabilize the face of the fill. The out- 
slope of each terrace shall not exceed 50 
feet in length and the width of the ter¬ 
race shall not be less than 20 feet. 

(9) The tops of the fill and each ter¬ 
race shall be graded no steeper than 
li>:20 h (5 percent) and shall be con¬ 
structed to drain surface water to the 
sides of the fill where stabilized surface 
channels shall be established off the fill 
to carry drainage away from the fill. 
Drainage shall not be directed over the 
outslope of the fill unless approved by 
the regulatory authority. 

(10) All surface drainage from the un¬ 
disturbed area above the fill shall be di¬ 
verted away from the fill by approved 
structures leading into water courses. 

(11) The outslope of the fill shall not 
exceed lv:2h (50 percent). The regula¬ 
tory authority may require a flatter 
slope. 

(12 The fill shall be inspected for 
stability by a registered engineer or 
qualified professional specialist during 
critical construction periods and at least 
quarterly throughout construction to as¬ 
sure removal of all organic material and 
topsoil, placement of under drainage sys¬ 
tems, and proper construction of terraces 
according to the approved plan. The reg¬ 
istered engineer or other qualified pro¬ 
fessional specialist shall provide a cer¬ 
tified report, after each inspection that 
the fill has been constructed as specified 
in the design approved by the regulatory 
authority. 

§ 277.107 Topsoil handling. 

To prevent topsoil from being con¬ 
taminated by spoil or waste materials, 
the permittee shall remove the topsoil as 
a separate operation from areas to be 
disturbed. Topsoil shall be immediately 


redistributed according to the require¬ 
ments of paragraph (b) of this section 
on areas graded to the approved postmin¬ 
ing configuration. The topsoil shall be 
segregated, stockpiled, and protected 
from wind and water erosion and from 
contaminants which lessen its capability 
to support vegetation if sufficient graded 
areas are not immediately available for 
redistribution. 

(a) Topsoil removal .—All topsoil to be 
salvaged shall be removed before any 
drilling for blasting, mining, or other 
surface disturbance. 

(1) All topsoil shall be removed unless 
use of alternative materials is approved 
by the regulatory authority in accord¬ 
ance with paragraph (a) (4) of this sec¬ 
tion. Where the removal of topsoil re¬ 
sults in erosion that may cause air or 
water pollution, the regulatory authority 
shall limit the size of the area from 
which topsoil may be removed at any one 
time and specify methods of treatment 
to control erosion of exposed overburden. 

(2) All of the A horizon of the topsoil 
as identified by soil surveys shall be re¬ 
moved according to paragraph (a) of 
this section and then replaced on dis¬ 
turbed areas as the surface soil layers. 
Where the A horizon is less than 6 inches, 
a 6-inch layer that includes the A horizon 
and the unconsolidated material im¬ 
mediately below the A horizon (or all 
unconsolidated material if the total 
available is less than 6 inches) shall be 
removed and the mixture segregated and 
replaced as the surface soil layer. 

(3) Where necessary to obtain soil 
productivity consistent with postmining 
land use, the regulatory authority may 
require that the B horizon or portions of 
the C horizon or other underlying lay¬ 
ers demonstrated to have comparable 
quality for root development be segre¬ 
gated and replaced as subsoil. 

(4) Selected overburden materials 
may be used instead of, or as a supple¬ 
ment to, topsoil where the resulting soil 
medium is equal to or more suitable for 
vegetation, and if all the following re¬ 
quirements are met: 

(i) The permittee demonstrates that 
the selected overburden materials or an 
overburden-topsoil mixture is more suit¬ 
able for restoring land capability and 
productivity by the results of chemical 
and physical analyses. These analyses 
shall include determinations of pH, per¬ 
cent organic material, nitrogen, phos¬ 
phorus, potassium, texture class, and 
water-holding capacity, and such other 
analyses as required by the regulatory 
authority. The regulatory authority also 
may require that results of field-site 
trials or greenhouse tests be used to dem¬ 
onstrate the feasibility of using such 
overburden materials. 

(ii) The chemical and physical anal¬ 
yses and the results of field-site trials 
ahd greenhouse tests are accompanied 
by a certification from a qualified soil 
scientist or agronomist. 

(iii) The alternative material is re¬ 
moved, segregated, and replaced in con¬ 
formance with this section. 
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<b) Topsoil redistribution. —(1) Alter 
final grading and before the topsoil is 
replaced* * regraded land shall be scari¬ 
fied or otherwise treated to eliminate 
slippage surfaces and to promote root 
penetration. 

(2) Topsoil shall be redistributed in a 
manner that— 

(i) Achieves an approximate uniform 
thickness consistent with the postmin- 
ing laud uses; 

fit) Prevents excess compaction of the 
spoil and topsoil ; and 

(ill) Protects the topsoil from wind 
and water erosion before it is seeded and 
planted. 

(c) Topsoil storage. —If the permit 
allows storage of topsoil, the stockpiled 
topsoil shall be placed on a stable area 
within the permit area where it will not 
be disturbed or be exposed to excessive 
water, wind erosion, or contaminants 
which lessen its capability to support 
vegetation before it can be redistributed 
on terrain graded to final contour. 
Stockpiles shall be selectively placed and 
protected from wind and water erosion, 
unnecessary compaction, and contami¬ 
nation by undesirable materials either 
by a vegetative cover as defined in 
§ 177.110(g) or by other methods dem¬ 
onstrated to provide equal protection 
such as snow fences, chemical binders, 
and mulching. Unless approved by the 
regulatory authority, stockpiled topsoil 
shall not be moved until required for re¬ 
distribution on a disturbed area. 

(d) Nutrients and soil amendments .— 
Nutrients and soil amendments in the 
amounts and analyses as determined by 
soil tests shall be applied to the surface 
soil layer so that it will support the post¬ 
mining requirements of § 177.104 and the 
revegetation requirements of § 177.110. 

§ 177.108 Protection of the hydrologic 
system. 

The permittee shall plan and conduct 
coal mining and reclamation operations 
to minimize disturbance to the prevail¬ 
ing hydrologic balance in order to pre¬ 
vent long-term adverse changes in the 
hydrologic balance that could result 
from surface coal mining and reclama¬ 
tion operations, both on- and off-site. 
Changes in water quality and quantity, 
in the depth to ground water, and in the 
location of surface water drainage chan¬ 
nels shall be minimized such that the 
postmining land use of the disturbed 
land is not adversely affected and appli¬ 
cable Federal and Tribal statutes and 
regulations are not violated. The per¬ 
mittee shall conduct operations so as to 
minimize water pollution and shall, 
where necessary, use treatment methods 
to control water pollution. The permittee 
shall emphasize surface coal mining 
and reclamation practices that will pre¬ 
vent or minimize water pollution and 
changes in flows in preference to the use 
of water treatment facilities. Practices 
to control and minimize pollution in¬ 
clude. but are not limited to. stabilizing 
disturbed areas through grading, divert¬ 
ing runoff, achieving quick growing 


stands of temporary vegetation, lining 
drainage channels with rock or vegeta¬ 
tion, mulching, sealing acid-forming and 
toxic-forming materials, and selectively 
placing waste materials in backfill areas. 
If pollution can be controlled only by 
treatment, the permittee shall operate 
and maintain the necessary water-treat¬ 
ment facilities for as long as treatment 
is required. 

(a) Water quality standards aiul ef¬ 
fluent limitations. All surface drainage 
from the disturbed area, including dis¬ 
turbed areas that have been graded, 
seeded, or planted shall be passed 
through a sedimentation pond or a series 
of sedimentation ponds before leaving 
the permit area. Sedimentation ponds 
shall be retained until drainage from the 
disturbed area have met the water qual¬ 
ity requirements of this section and the 
revegetation requirements of § 177.110 
have been met. The regulatory author¬ 
ity may grant exemptions from this re¬ 
quirement only when the disturbed 
drainage area within the total disturbed 
area is small and if the permittee shows 
that sedimentation ponds are not neces¬ 
sary to meet the effluent limitations of 
this paragraph and to maintain water 
quality in downstream receiving waters. 
For purpose of this section only, dis¬ 
turbed area shall not include those areas 
in which only diversion ditches, sedimen¬ 
tation ponds, or roads are installed in 
accordance with this section and the up¬ 
stream area is not otherwise disturbed by 
the permittee. Sedimentation ponds re¬ 
quired by this paragraph shall be con¬ 
structed in accordance with paragraph 

(e) of this section in appropriate loca¬ 
tions prior to any mining in the affected 
drainage area in order to control sedi¬ 
mentation or otherwise treat water in ac¬ 
cordance with this paragraph. Dis¬ 
charges from areas disturbed by surface 
coal mining and reclamation operations 
must meet all applicable Federal and 
Tribal laws and regulations and, at a 
minimum, the following numerical ef¬ 
fluent limitations: 

Effluent limitation?. In milligrams per liter, (mg/D 
except tor pH 


Average 

Effluent Maximum of dally 

characteristics allowable * values tor 30 
consecutive dis¬ 
charge days 1 


Iron, total_7.0_ 3.5 

Manganese, total... 40_ 2.0 

Total susiHMided 70L 0__ 35.0 

solids J . 

pH *_Within the _ 

range 6.0 
to 9.0. 


• Bused on representative sampling. 

* In Arizona, Colorado, Montana, New Mexico, North 
Dakota, South Dakota, Utah, and Wyoming, total sus¬ 
pended solids limitations will he determined on a casc- 
by-case basis, but they must not be greater than 45 mg/1 
(.maximum allowable) and 30 mg/1 (average of daily value 
for 30 consecutive discharge days) based on a represeuta- 
live sampling. 

a Where the application of neutralisation and sedimen¬ 
tation treatment technology results in inability to com¬ 
ply with the manganese limitations set forth, the regu¬ 
latory authority may allow the pH level in the discharge 
to exceed to a small extent the upper limit of 9.0 In ordor 
hot the manganese limitations will be achieved. 


<1) Any overflow or other discharge of 
surface water from the disturbed area 
within the permit area demonstrated by 
the permittee to result from a precipita¬ 
tion event larger than a 10-year, 24-hour 
frequency event will not be subject to the 
effluent limitations of paragraph (a) of 
this section. 

(2) The permittee shall install, oper¬ 
ate, and maintain adequate facilities to 
treat any water discharged from the dis¬ 
turbed area that violates applicable Fed¬ 
eral or Tribal laws or regulations or the 
limitations of paragraph (a) of this sec¬ 
tion. If the pH of waters to be discharged 
from the disturbed area is normally less 
than 6.0. an automatic lime feeder or 
other neutralization process approved by 
the regulatory authority shall be in¬ 
stalled, operated, and maintained. If the 
regulatory authority finds (1) that small 
and infrequent treatment requirements 
to meet applicable standards do not ne¬ 
cessitate use of an automatic neutraliza¬ 
tion process, and (2) that the mine nor¬ 
mally produces less than 500 tons of coal 
per day, then the regulatory authority 
may approve the use of a manual system 
if the permittee ensures consistent and 
timely treatment. 

(b) Surface-water monitoring. (1) 
The permittee shall submit for approval 
by the regulatory authority a surface- 
water monitoring program which meets 
the following requirements: 

(1) Provides adequate monitoring of 
all discharge from the disturbed area. 

(ii) Provides adequate data to de¬ 
scribe the likely daily and seasonal va¬ 
riation in discharges from the disturbed 
area in terms of water flow, pH. total 
iron, total manganese, and total sus¬ 
pended solids and, if requested by the 
regulatory authority, any other param¬ 
eter characteristic of the discharge. 

(iii) Provides monitoring at appropri¬ 
ate frequencies to measure normal and 
abnormal variations In concentrations. 

(iv) Provides an analytical quality 
control system including standard meth¬ 
ods of analysis such as those specified in 
40 CFR 136. 

(v) Provides a regular report of all 
measurements to the regulatory author¬ 
ity within 60 days of sample collection 
unless violations of permit conditions oc¬ 
cur in which case the regulatory author¬ 
ity shall be notified immediately after 
receipt of analytical results by the per¬ 
mittee. If the discharge is subject to reg¬ 
ulation by a Federal permit issued in 
compliance with the Federal Water Pol¬ 
lution Control Act Amendment of 1972 
(33 UJS.C. §§ 1251-1378). a copy of the 
completed reporting form supplied to 
meet the permit requirements may be 
submitted to the regulatory authority to 
satisfy the reporting requirements, if the 
data meet the sampling frequency and 
other requirements of this paragraph. 

(2) After disturbed areas have been 
regraded and stabilized in accordance 
with this part, the permittee shall mon¬ 
itor surface water flow and quality. Data 
from this monitoring shall be used to 
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demonstrate that the quality and quan¬ 
tity of runoff without treatment will be 
consistent with the requirement of this 
section to minimize disturbance to the 
prevailing hydrologic balance and with 
the requirements of this part to attain 
tlie approved postmining land use. These 
data shall provide a basis for approval by 
the regulatory authority for removal of 
water quality or flow control systems and 
for determining when the requirements 
of this section are met. The regulatory 
authority shall determine the nature of 
data, frequency of collection, and report¬ 
ing requirements. 

(3) Equipment, structures, and other 
measures necessary to accurately meas¬ 
ure and sample the quality and quantity 
of surface water discharges from the dis¬ 
turbed area of the permit area shall be 
properly installed, maintained, and op¬ 
erated and shall be removed when no 
longer required. 

(c) Diversion and conveyance of over¬ 
land flow away from disturbed areas. In 
order to minimize erosion and to prevent 
or remove water from contacting toxic- 
producing deposits, overland flow' from 
undisturbed areas may, if required or 
approved by the regulatory authority, 
be diverted away from disturbed areas by 
means of temporary or permanent diver¬ 
sion structures. The following require¬ 
ments shall be met: 

(1) Temporary diversion structures 
are those used during mining and rec¬ 
lamation. When no longer needed, these 
structures shall be removed and the area 
reclaimed. Temporary diversion struc¬ 
tures shall be constructed to safely pass 
the peak runoff from a precipitation 
event with a 10-year recurrence inter¬ 
val, or a larger event as specified by the 
regulatory authority. 

(2) Permanent diversion structures are 
those remaining after mining and rec¬ 
lamation and approved for retention by 
the regulatory authority and other ap¬ 
propriate Tribal and Federal agencies. 
To protect fills and property and to 
avoid danger to public health and safety, 
permanent diversion structures shall be 
constructed to safely pass the peak run¬ 
off from a precipitation event with a 100- 
year recurrence interval, or a larger 
event as specified by the regulatory au¬ 
thority. Permanent diversion structures 
shall be constructed with gently sloping 
banks that are stabilized by vegetation. 
Asphalt, concrete, or other similar linings 
shall not be used unless specifically re¬ 
quired to prevent seepage or to provide 
stability and are approved by the reg¬ 
ulatory authority. 

(3) Diversions shall be designed, con¬ 
structed, and maintained in a manner to 
prevent additional contributions of sus¬ 
pended solids to streamflow or to runoff 
outside the permit area to the extent 
possible, using the best technology cur¬ 
rently available. In no event shall such 
contributions be in excess of require¬ 
ments set by applicable Tribal or Federal 
law. Appropriate sediment control meas¬ 
ures for these diversions shall include, 
but not be limited to, maintenances of 


appropriate gradients, channel lining, 
revegetation, roughness structures, and 
detention basins. 

(d) Stream channel diversions. (1) 
Flow from perennial and intermittent 
streams within the permit area may be 
diverted only when the diversions are ap¬ 
proved by the regulatory authority and 
they are in Compliance with Tribal and 
Federal statutes and regulations. When 
streamflow is allowed to be diverted, the 
new' stream channel shall be designed 
and constructed to meet the following 
requirements: 

(1) The average stream gradient shall 
be maintained and the channel designed, 
constructed, and maintained to remain 
stable and to prevent additional contri¬ 
butions of suspended solids to stream- 
flow, or to runoff outside the permit area 
to the extent possible, using the best 
technology currently available. In no 
event shall such contributions be in ex¬ 
cess of requirements set by applicable 
Tribal or Federal law. Erosion control 
structures such as channel lining struc¬ 
tures, retention basins, and artificial 
channel roughness structures shall be 
used only when approved by the regula¬ 
tory agency for temporary diversions 
where necessary or for permanent diver¬ 
sions where they are stable and will re¬ 
quire only infrequent maintenance. 

(ii) Channel, bank, and flood-plain 
configurations shall be adequate to safely 
pass the peak runoff of a precipitation 
event with a 10-year recurrence interval 
for temporary diversions and a 100-year 
recurrence interval for permanent diver¬ 
sions. or larger events as specified by the 
regulatory authority. 

(iii) Fish and w'ildlife habitat and 
water and vegetation of significant value 
for wildlife shall be protected in consul¬ 
tation with appropriate Tribal and Fed¬ 
eral fish and w'ildlife management agen¬ 
cies. 

(2) All temporary diversion structures 
shall be removed and the affected land 
regraded and revegetated consistent with 
the requirements of $ 177.105 and $ 177.- 
110. At the time such diversions are re¬ 
moved, the permittee shall ensure that 
downstream water treatment facilities 
previously protected by the diversion are 
modified or removed to prevent over-top¬ 
ping or failure of the facilities. 

(3) Buffer zone. No land within 100 
feet of an intermittent or perennial 
stream shall be disturbed by surface coal 
mining and reclamation operations un¬ 
less the regulatory authority specifically 
authorizes surface coal mining and rec¬ 
lamation operations through such a 
stream. The area not to be disturbed 
shall be designated a buffer zone and 
marked as specified in $ 177.103. 

(e) Sediment control measures. Ap¬ 
propriate sediment control measures 
shall be designed, constructed, and main¬ 
tained to prevent additional contribu¬ 
tions of sediment to streamflow or to 
runoff outside the permit area to the 
extent possible, using the best technology 
currently available. Sediment control 
measures may include, but are not lim¬ 
ited to. sedimentation ponds, diversion 


structures, sediment traps, straw dikes, 
riprap, check dams, vegetative filters, 
dugout ponds, and chemical treatment. 
Sedimentation ponds may be used indi¬ 
vidually or in a series and shall (either 
individually or in series) meet the fol¬ 
lowing criteria: 

(1) Sedimentation ponds must pro¬ 
vide at least a 24-hour detention time 
and a surface area of at least 1 square 
foot for each 50 gallons per day of inflow 
for runoff entering the pond(s) that re¬ 
sults from a 10-year, 24-hour precipita¬ 
tion event. Runoff diverted, in accord¬ 
ance with paragraphs (c) and (d) of this 
section, away from disturbed drainage 
areas need not be considered in sedimen¬ 
tation pond design. Required sedimenta¬ 
tion pond surface area and detention 
time may be accordingly reduced by the 
appropriate use of chemical treatment 
measures such as flocculation and co¬ 
agulation if approved by the regulatory 
authority. 

(2) An additional sediment storage 
volume must be provided equal to 0.2 
acre-feet for each acre of disturbed area 
within the upstream drainage area. Upon 
approval of the regulatory authority, the 
sediment storage volume may be re¬ 
duced in an amount, as demonstrated 
by the permittee equal to the sediment 
removed by other appropriate sediment 
control measures. 

(3) Ponds may be of the permanent 
pool or self-dewatering type. Dewater¬ 
ing-type ponds shall use siphon or other 
dewatering methods approved by the 
regulatory authority to prevent dis¬ 
charges of pollutants within the design 
flow. 

(4) Spillway systems shall be properly 
located to maximize the distances from 
the point of inflow into the pond to max¬ 
imize detention times. Spillway systems 
shall be provided to safely discharge the 
peak runoff from a precipitation event 
with a 25-year recurrence interval, or 
larger event as specified by the regulatory 
authority. 

(5) Sediment shall be removed from 
sedimentation ponds when the volume 
of sediment accumulates to 80 percent 
of the sediment storage volume required. 
Sediment removal shall be done in a 
manner that minimizes adverse effects 
on surface waters due to its chemical and 
physical characteristics, on infiltration, 
on vegetation, and on surface and ground 
w'ater quality. Sediment that has been 
removed from sedimentation ponds and 
that meets the requirements for topsoil 
may be redistributed over graded areas 
in accordance with 5 177.107. 

(6) If a sedimentation pond has an 
embankment that is more than 20 feet 
in height, as measured from the up¬ 
stream toe of the embankment to the 
crest of the emergency spillway, or has 
a storage volume of 20 acre-feet or more, 
the following additional requirements 
shall be met: 

(i> An appropriate combination of 
principal and emergency spillways shall 
be provided to safely discharge the run¬ 
off resulting from a 100-year, 6-hour 
precipitation event, or larger event as 
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specified by the regulatory authority. 

(ii) Ponds shall be designed and con¬ 
structed with an acceptable static safety 
factor of at least 1.5 of maximum de¬ 
sign flood elevation of the pool to ensure 
embankment slope stability. 

(iii) The minimum top width of the 
embankment shall not be less than the 
quotient of H-f-35/5 where H is the 
height of the embankment as measured 
from the upstream toe of the top of the 
embankment. 

(iv) Ponds shall have appropriate bar¬ 
riers to control seepage along conduits 
that extend through the embankment. 

(7) All ponds shall be designed and in¬ 
spected under the supervision of, and 
certified after construction by a regis¬ 
tered professional engineer. 

(8) All ponds, including those not 
meeting the size or other criteria of 30 
CFR § 77.216(a), shall be examined for 
structural weakness, erosion, and other 
hazardous conditions in accordance with 
the inspection requirements contained in 
30 CFR § 77.216-3. 

(9) All ponds shall be removed and the 
affected land regarded and revegetated 
consistent with the requirements of 
§ 177.105 and § 177.110. unless the regu¬ 
latory authority approves retention of 
the ponds pursuant to paragraph (k) of 
this section. 

(f) Discharge structures. Discharges 
from sedimentation ponds and diversions 
shall be controlled, where necessary, us¬ 
ing energy dissipators, surge ponds, and 
other devices to reduce erosion and pre¬ 
vent deepening or enlargement of stream 
channels and to minimize disturbances 
to the hydrologic balance. 

(g) Acid and toxic materials. Drainage 
from acid-forming and toxic-forming 
mine waste materials and soils into 
ground and surface water shall be 
avoided by: 

(1) Identifying, burying, and treating 
where necessary, spoil or other materials 
that, in the judgment of the regulatory 
authority, will be toxic to vegetation or 
that will adversely affect water quality if 
not treated or buried. Such material shall 
be disposed of in accordance with the 
provision of § 177.1Q5(j); 

(2) Preventing or removing water from 
contact with toxic-producing deposits; 

(3) Burying or otherwise treating all 
toxic or harmful materials within 30 
days, if such materials are subject to 
wind and water erosion, or within a lesser 
period designated by the regulatory au¬ 
thority. If storage of such materials is 
approved, the materials shall be placed 
on Impermeable material and protected 
from erosion and contact with surface 
water. Coal waste ponds and other coal 
waste materials shall be maintained ac¬ 
cording to § 177.108(g)(4), and § 177.109 
shall apply; 

(4) Burying or otherwise treating 
waste materials from coal preparation 
plants no later than 90 days after the 
cessation of the filling of the disposal 
area. Burial or treatment shall be in ac¬ 
cordance with § 177.105(j); 

(5) Casing, sealing or otherwise man¬ 
aging boreholes, shafts, wells, and auger 
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holes or other more or less horizontal 
holes to prevent pollution of surface or 
ground water and to prevent mixing of 
ground waters of significantly different 
quality. All boreholes that are within the 
permit area but are outside the surface 
coal mining area or which extend be¬ 
neath the coal to be mined and into 
water bearing strata shall be plugged 
permanently in a manner approved by 
the regulatory authority, unless the bore¬ 
holes have been approved for use in 
monitoring. 

( 6 ) Taking such other actions as re¬ 
quired by the regulatory authority. 

(h) Ground water .—( 1 ) Recharge ca¬ 
pacity of reclaimed lands. The disturbed 
area shall be reclaimed to restore approx¬ 
imate premining recharge capacity 
through restoration of the capability of 
the reclaimed areas as a whole to trans¬ 
mit water to the ground water system. 
The recharge capacity should be restored 
to support the approved postmining land 
use and to minimize disturbances to the 
prevailing hydrologic balance at the 
mined area and in associated offsite 
areas. The permittee shall be responsible 
for monitoring according to paragraph 
(h) (3) of this section to ensure opera¬ 
tions conform to this requirement. 

(2) Ground water systems. Backfilled 
materials shall be placed to minimize ad¬ 
verse effects on ground water flow and 
quality, to minimize offsite effects, and to 
support the approved postmining land 
use. The permittee shall be responsible 
for performing monitoring according to 
paragraph (h)(3) of this section to en¬ 
sure operations conform to this require¬ 
ment. 

(3) Monitoring. Ground water levels, 
infiltration rates, subsurface flow and 
storage characteristics, and the quality 
of ground water shall be monitored in a 
manner approved by the regulatory au¬ 
thority to determine the effects of sur¬ 
face coal mining and reclamation opera¬ 
tions on the recharge capacity of re¬ 
claimed lands and on the quantity and 
quality of water in ground water systems 
at the mine area and in associated offsite 
areas. When operations are conducted in 
such a manner that may affect the 
ground water system, ground water levels 
and ground water quality shall be peri¬ 
odically monitored using wells that can 
adequately reflect changes in ground 
water quantity and quality resulting from 
such operations. Sufficient water wells 
must be used by the permittee. The reg¬ 
ulatory authority may require drilling 
and development of additional wells if 
needed to adequately monitor the 
ground-water system. As specified and 
approved by the regulatory authority, 
additional hydrologic tests, such as in¬ 
filtration tests and aquifer tests must 
be undertaken by the permittee to 
demonstrate compliance with paragraphs 
(h) ( 1 ) and ( 2 ) of this section. 

(i) Water rights and replacement. The 
permittee shall replace the water supply 
of an owner of interest in real property 
who obtains all or part of his supply of 
water for domestic, agricultural, indus¬ 
trial, or other legitimate use from an 
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underground or surface source where 
such supply has been affected by con¬ 
tamination, diminution or interruption 
proximately resulting from surface coal 
mine operation by the permittee. 

(j) Alluvial valley floors west of the 
100th meridian west longitude. (1) Sur¬ 
face coal mining operations conducted 
in or adjacent to alluvial valley floors 
shall be planned and conducted so as to 
preserve the essential hydrologic func¬ 
tions of these alluvial valley floors 
throughout the mining and reclamation 
process. These functions shall be pre¬ 
served by maintaining or reestablishing 
those hydrologic and biologic charac¬ 
teristics of the alluvial valley floor that 
are necessary to support the functions. 
The permittee shall provide information 
to the regulatory authority as required 
in paragraph (j)(3) of this section to 
allow identification of essential hydro- 
logic functions and demonstrate that the 
functions will be preserved. The charac¬ 
teristics of an alluvial valley floor to be 
considered include, but are not limited 
to: 

(1) The longitudinal profile (gradient). 
cross-sectional sha^e, and other channel 
characteristics of streams that have 
formed within the alluvial valley floor 
and that provide for maintenance of the 
prevailing conditions of surface flow; 

(ii) Aquifers (including capillary zones 
and perched water zones) and confining 
beds within the mined area which pro¬ 
vide for storage, transmission, and regu¬ 
lation of natural ground water and sur¬ 
face water that supply the alluvial val¬ 
ley floors: 

(iii) Quantity and quality of surface 
and ground water that supply alluvial 
vallev floors; 

(iv) Depth to and seasonal fluctua¬ 
tions of ground water beneath alluvial 
valley floors; 

(v) Configuration and stability of the 
land surface in the flood plain and adja¬ 
cent low terraces in alluvial valley floors 
as they allow or facilitate irrigation with 
flood waters or subirrigation and main¬ 
tain erosional eouilibrium; and 

(vi) Moisture-holding capacity of soils 
(or plant growth medium) within the 
alluvial valley floors, and physical and 
chemical characteristics of the subsoil 
which provide for sustained vegetation 
growth or cover through dry months. 

( 2 ) Surface coal mining operations 
located west of the 100 th meridian west 
longitude shall not interrupt, discon¬ 
tinue, or preclude farming on alluvial 
valley floors and shall not materially 
damage the quantity or quality of sur¬ 
face or ground water that supplies these 
valley floors unless the premining land 
use has been undeveloped rangeland 
which is not significant to farming on 
the alluvial valley floors or unless the 
area of affected alluvial valley floor is 
small and provides negligible support for 
the production from one or more farms. 
This subparagraph (2) does not apply to 
those surface coal mining operations 
that: 

(i) Were in production in the year 
preceding August 3, 1977, were located 
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in or adjacent to an alluvial valley floor, 
and produced coal in commercial quan¬ 
tities during the year preceding August 
3, 1977; or 

(ii) Had specific permit approval by 
the Bureau of Indian Affairs before 
August 3, 1977, to conduct surface coal 
mining operations for an area within an 
alluvial valley floor. 

(3) (i) Before surface mining and rec¬ 
lamation operations authorized under 
paragraph (j) (2) of this section may be 
issued a new. revised or amended permit, 
the permittee shall submit, for regula¬ 
tory authority approval, detailed surveys 
and baseline data to establish standards 
against which the requirements of para¬ 
graph (j) (1) of this section may be meas¬ 
ured and from which the degree of ma¬ 
terial damage to the quantity and quality 
of surface and ground water that supply 
the alluvial valley floors may be assessed. 
The surveys and data shall include: 

(A) A map. at a scale determined by 
the regulatory authority, showing the 
location and configuration of the allu¬ 
vial valley floor; 

(B) Baseline data covering a full 
water year for each of the hydrologic 
functions identified in paragraph (J) (1) 
of this section; 

(C) Plans showing how the operation 
will avoid, during mining and reclama¬ 
tion, interruption, discontinuance, or 
preclusion of faming on the alluvial 
valley floors and will not materially 
damage the quantity or quality of water 
in surface and ground water systems that 
supply such valley floors; 

(D) Historic land use data for the pro¬ 
posed permit area and for farms to be 
affected; and 

(E) Such other data'as the regulatory 
authority may require. 

(ii) Surface mining operations which 
qualify for the exceptions in paragraph 

(j) (2) of this section are not required 
to submit the plans prescribed in para¬ 
graph (j) (3) (i) (C) of this section. 

(k) Permanent impoundments. The 
permittee may construct, if authorized 
by the regulatory agency pursuant to 
this paragraph and § 177.104 permanent 
water Impoundments on mining sites as 
a part of reclamation activities only 
when they are adequately demonstrated 
to be in compliance with § 177.104 and 
§ 177.105 in addition to the following 
requirements: 

(l) The size of the impoundment is 
adequate for its intended purposes. 

(2) The impoundment dam construc¬ 
tion is designed to achieve necessary sta¬ 
bility with an adequate margin of safety 
compatible with that of structures con¬ 
structed under Pub. L. 83-566 (16 TJ.S.C. 
1006). 

(3) The quality of the impounded 
water will be suitable on a permanent 
basis for its intended use and discharges 
from the impoundment will not degrade 
the quality of receiving waters below the 
water quality standards established pur¬ 
suant to applicable Federal and Tribal 
law. 

(4) The level of water will be reason¬ 
ably stable. 


(5) Final grading will comply with 
the provisions of § 177.105 and will pro¬ 
vide adequate safety and access for pro¬ 
posed water users. 

(6) Water impoundements will not re¬ 
sult in the diminution of the quality or 
quantity of water used by adjacent or 
surrounding landowners for agricultural, 
industrial, recreational, or domestic uses. 

(1) Hydrologic impact of roads. —(1) 
General. Access and hual roads and as¬ 
sociated bridges, culverts, ditches, and 
road rights-of-way shall be constructed, 
maintained, and reclaimed to prevent ad¬ 
ditional contributions of suspended solids 
to streamflow, or to runoff outside the 
permit area to the extent possible, using 
the best technology currently available. 
In no event shall the contributions be in 
excess of requirements set by applicable 
Tribal or Federal law. All access and 
haul roads shall be removed and the land 
affected regraded and revegetated con¬ 
sistent with the requirements of § 177.105 
and 8 177.110 unless retention of a road is 
approved as part of a postmining land 
use under § 177.104 as being necessary to 
support the postmining land use or nec¬ 
essary to adequately control erosion and 
the necessary maintenance is assured. 

(2) Construction, (i) All roads, inso¬ 
far as possible, shall be located on ridges 
or on the available flatter and more 
stable slopes to minimize erosion. Stream 
fords are prohibited unless they are spe¬ 
cifically approved by the regulatory au¬ 
thority as temporary routes across dry 
streams that will not adversely affect 
sedimentation and that will not be used 
for coal haulage. Other stream crossing 
shall be made using bridges, culverts or 
other structure designed and constructed 
to meet the requirements of this para¬ 
graph. Roads shall not be located in 
active stream channels nor shall they be 
constructed or maintained in a manner 
that increases erosion or causes signifi¬ 
cant sedimestation or flooding. However, 
nothing in this paragraph will be con¬ 
strued to prohibit relocation of stream 
channels in accordance with paragraph 
(d) of this section. 

(ii) In order to minimize erosion and 
subsequent disturbances of the hydro- 
logic balance, roads shall be constructed 
in compliance with the following grade 
restrictions or other grades determined 
by the regulatory authority to be neces¬ 
sary to control erosion: 

(a) The overall sustained grade shall 
not exceed lv:10fr (10 percent). 

(B) The maximum grade greater than 
10 percent shall not exceed lr?: 6.5/t (15 
percent) for more than 300 feet. 

(C) There shall not be more than 300 
feet of grade exceeding 10 percent within 
each 1,000 feet. 

(iii) All access and haul roads shall be 
adequately drained using structures such 
as, but not limited to, ditches, water bar¬ 
riers, cross drains, and ditch relief 
drains. For access and haul roads that 
are to be maintained for more than 1 
year, water-control structures shall be 
designed with a discharge capacity capa¬ 
ble of passing the peak runoff from a 
10-year, 24-hour precipitation event. 


Drainage pipe and culverts shall be con¬ 
structed to avoid plugging or collapse 
and erosion at inlets and outlets. Drain¬ 
age ditches shall be provided at the toe 
of all cut slopes formed by construction 
of roads. Trash racks and debris basins 
shall be installed in the drainage ditches 
wherever debris from the drainage area 
could impair the functions of drainage 
and sediment control structures. Ditch 
relief and cross drains shall be spaced 
according to grade. Effluent limitations 
of paragraph (a> of this section shall 
not apply to drainage from access and 
haul roads located outside the disturbed 
area as defined in this section unless 
otherwise specified by the regulatory au¬ 
thority. 

(iv) Access and haul roads shall be 
surfaced with durable material. Toxic- 
or acid-forming substances shall not be 
used. Vegetation may be cleared only 
for the essential width necessary for road 
and associated ditch construction and to 
serve traffic needs. 

(3) Maintenance. —(i) Access and 
haul roads shall be routinely main¬ 
tained by means such as. but not limited 
to, wetting, scraping or surfacing. 

(ii) Ditches, culverts, drains, trash 
racks, debris basins and other structures 
serving to drain access and haul roads 
shall not be restricted or blocked in any 
manner that impedes drainage or adv- 
versley affects the intended purpose of 
the structure. 

(m) Hydrologic impacts of other trans¬ 
port facilities. Railroad loops, spurs, sid¬ 
ings and other transport facilities shall 
be constructed, maintained and re¬ 
claimed to control diminution or degra¬ 
dation of water quality and quantity and 
to prevent additional contributions of 
suspended solids to streamflow. or run¬ 
off outside the permit area to the extent 
possible, using the best technology cur¬ 
rently available. 

In no event shall contributions be in 
excess of requirements set by applicable 
Tribal or Federal law. 

(n) Discharge of waters into under¬ 
ground mines. Surface and ground wa¬ 
ters shall not be discharged or diverted 
into underground mine workings. 

§ 177.109 Dams constructed of or im¬ 
pounding waste material. 

(a) General. No waste material shall 
be used in or impounded by existing or 
new dams without the approval of the 
regulatory authority. The permittee shall 
design, locate, construct, operate, main¬ 
tain, modify, and abandon or remove all 
dams (used either temporarily or per¬ 
manently) constructed of waste mate¬ 
rials. in accordance with the require¬ 
ments of tills section. 

(b) Construction of dams. (1) Waste 
shall not be used in the contruction of 
dams unless demonstrated through ap¬ 
propriate engineering analysis, to have 
no adverse effect on stability. 

(2) Plans for dams subject to this sec¬ 
tion and also including those dams that 
do not meet the size or other criteria of 
30 CFR 5 77.216(a). shall be approved 
by the regulatory authority before con- 
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struction and shall contain the minimum 
plan requirements established by the 
Mining Enforcement and Safety Admin¬ 
istration pursuant to 30 CFR § 77.216-2. 

<3) Construction requirements are as 
follows: <i) Design shall be based on 
the flood from the probable maximum 
precipitation event unless the permittee 
shows that the failure of the impound¬ 
ing structure would not cause loss of life 
or severely damage property or the en¬ 
vironment, in which case, depending on 
site conditions, a design based on a pre¬ 
cipitation event of no less than 100-year 
frequency may be approved by the regu¬ 
latory authority. 

(ii) The design freeboard distance be¬ 
tween the lowest point on the embank¬ 
ment crest and the maximum water ele¬ 
vation shall be at least 3 feet to avoid 
overtopping by wind and wave action. 

(iii) Dams shall have minimum safety 
factors as follows: 




Minimum 

Case 

Loading coudiiion 

safety 

factor 

I 

End of construction- 

1.3 

11 

Partial poo’ with steady seepage 

L 5 


saturation. 

1.5 

III 

8teady seepage from spillway or 


decant crest. 

LO 

IV 

Earthquake (cases II and III 


with seismic loading.) 



(iv) The dam, foundation, and abut¬ 
ments shall be stable under all condi¬ 
tions of construction and operation of 
the impoundment. Sufficient foundation 
investigations and laboratory testing 
shall be performed to determine the fac¬ 
tors of safety of the dam for all loading 
conditions in paragraph <b) (3) (iii) of 
this section and for all increments of 
construction. 

(v) Seepage through the dam, foun¬ 
dation, and abutments shall be con¬ 
trolled to prevent excessive uplift pres¬ 
sures, internal erosion, sloughing, re¬ 
moval of material by solution, or erosion 
of material by loss into cracks, joints, and 
cavities. This may require the use of im- 
previous blankets, previous drainage 
zones or blankets, toe drains, relief wells, 
or dental concreting of jointed rock sur¬ 
face in contact with embankment mate¬ 
rials. 

(vi) Allowances shall be made for set¬ 
tlement of the dams and the foundation 
so that the freeboard will be maintained. 

(vii) Impoundments created by dams 
of waste materials shall be subject to a 
minimum drawdown criteria that allows 
the facility to be evacuated by spillways 
or decants of 90 percent of the volume 
of water stored during the design precip¬ 
itation event within 10 days. 

(viii) During construction of dams 
subject to this section, the structures 
shall be periodically inspected by a reg¬ 
istered professional engineer to ensure 
construction according to the approved 
design. On completion of construction, 
the structure shall be certified by a reg¬ 
istered professional engineer experienced 
in the field of dam construction as having 
been constructed in accordance with ac¬ 


cepted professional practice and the ap¬ 
proved design. 

(ix) A permanent identification 
marker, at least 6 feet high that shows 
the dam number assigned pursuant to 30 
CFR § 77.216-1 and the name of the 
person operating or controlling the dam, 
shall be located on or immediately adja¬ 
cent to each dam within 30 days of 
certification of design pursuant to this 
section. 

<4) All dams, including those not 
meeting the size or other criteria of 30 
CFR § 77.216(a), shall be routinely in¬ 
spected by a registered professional engi¬ 
neer, or someone under the supervision 
of a registered professional engineer, in 
accordance with Mining Enforcement 
and Safety Administration regulations 
pursuant to 30 CFR $ 77.216-3. 

(5) All dams shall be routinely main¬ 
tained. Vegetative growth shall be cut 
where necessary to facilitate inspection 
and repairs. Ditches and spillways shall 
be cleaned. Any combustible materials 
present on the surface, other than that 
used for surface stability such as mulch 
or dry vegetation, shall be removed and 
any other appropriate maintenance pro¬ 
cedures followed. 

(6) All dams subject to this section 
shall be certified annually as having been 
constructed and modified in accordance 
with current prudent engineering prac- 
ti es to minimize the possibility of fail¬ 
ures. Any changes in the geometry of the 
impounding structure shall be high¬ 
lighted and included in the annual cer¬ 
tification report. These certifications 
shall include a report on existing and re¬ 
quired monitoring procedures and instru¬ 
mentation, the average and maximum 
depths and elevations of any impounded 
waters over the past year, existing stor¬ 
age capacity of impounding structures, 
any fires occurring in the material over 
the past year and any other aspects of 
the structures affecting their stability. 

(7) Any enlargements, reductions in 
size, reconstruction or other modifica¬ 
tion of the dams shall be approved by 
the regulatory authority before construc¬ 
tion begins. 

(8) All dams shall be removed and the 
disturbed areas regraded, revegetated, 
and stabilized before the release of bond 
unless the regulatory authority approve 
retention of such dams as being com¬ 
patible with an approved postmining 
land use (§ 177.104). 

§177.110 Rcvcgctation. 

(a) General. (1) The permittee shall 
establish on all land that has been dis¬ 
turbed, a diverse, effective, and perma¬ 
nent vegetative cover of species native 
to the area of disturbed land or species 
that will support the planned postmining 
uses of the land approved according to 
8 177.104. 

(2) Re vegetation shall be carried out 
in a manner that encourages a prompt 
vegetative cover and recovery of pro¬ 
ductivity levels compatible with approved 
land uses. The vegetative cover shall be 
capable of stabilizing the soil surface 


with respect to erosion. All disturbed 
lands, except water areas and surface 
areas of roads that are approved as a part 
of the postmining land use, shall be 
seeded or planted to achieve a vegetative 
cover of the same seasonal variety native 
to the area of disturbed land. If both the 
pre- and postmining land use is intensive 
agriculture, planting the crops normally 
grown will meet the requirement. Vege¬ 
tative cover will be considered of the 
same seasonal variety when it consists 
of a mixture of species of equal or su¬ 
perior utility for the intended land use 
when compared with the utility of nat¬ 
urally occurring vegetation during each 
season of the year. 

(b) Use of introduced species. Intro¬ 
duced species mav be substituted for na¬ 
tive species only if appropriate field trials 
have demonstrated that the introduced 
species are of e°ual or superior utility 
for the approved postmining land use. 
or are necessary to achieve a quick, tem¬ 
porary, ar*d stabilizing cover. Such spe¬ 
cies substitution shall be approved by the 
regulatorv authority. Introduced species 
shall meet applicable Tribal and Federal 
seed or introduced species statutes, and 
shall not include poisonous or potentially 
toxic species. 

(c> Timing of revegetation. Seeding 
and planting of disturbed areas shall be 
conducted during the first normal pe¬ 
riod for favorable planting conditions 
after final preparation. The normal pe¬ 
riod for favorable planting shall be that 
planting time generally accepted locally 
for the tvpe of plant materials selected to 
meet specific site conditions and climate. 
Any disturbed areas, except water areas 
and surface areas of roads that are ap¬ 
proved under § 177.104 as part of the 
postmining land use. which have been 
graded shall be seeded with a temporary 
cover of small grains, grasses, or legumes 
to control erosion until an adeouate per¬ 
manent cover is established. When rills 
or gullies, that would preclude the suc¬ 
cessful establishment of vegetation or the 
achievement of the postmining land use, 
form in regraded topsoil and overburden 
materials as specified in $ 177.105, addi¬ 
tional regrading or other stabilization 
practices will be required before seeding 
and planting. 

(d) Mulching. Mulch shall be used on 
all regraded and topsoiled areas to con¬ 
trol erosion, to promote germination of 
seeds, and to increase the moisture re¬ 
tention of the soil. Mulch shall be an¬ 
chored to the soil surface where appro¬ 
priate, to ensure effective protection of 
the soil and vegetation. Mulch means 
vegetation residues or other suitable ma¬ 
terials that aid in soil stabilization and 
soil moisture conservation, thus provid¬ 
ing micro-climatic conditions suitable 
for germination and growth, and do not 
interfere with the postmining use of the 
land. Annual grains such as oats, rye 
and wheat may be used instead of mulch 
when it is shown to the satisfaction of 
the regulatory authority that the sub¬ 
stituted grains will provide adequate 
stability and that they will later be re- 
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placed by species approved for the post¬ 
mining use. 

(e) Methods of revegetation. (1) The 
permittee shall use technical publica¬ 
tions or the results of laboratory and 
field tests approved by the regulatory 
authority to determine the varieties, 
species, seeding rates, and soil amend¬ 
ment practices essential for establish¬ 
ment and self-regeneration of vegeta¬ 
tion. The regulatory authority shall ap¬ 
prove species selection and planting 
plans. 

(2) Where hay land, pasture, or range 
is to be the postmining land use, the spe¬ 
cies of grasses, legumes, browse, trees, or 
forbes for seeding or planting and their 
pattern of distribution shall be selected 
by the permittee to provide a diverse, ef¬ 
fective, and i>ermanent vegetative cover 
with the seasonal variety, succession, 
distribution, and regenerative capabili¬ 
ties native to the area. Livestock grazing 
will not be allowed on reclaimed land 
until the seedlings are established and 
can sustain managed grazing. The regu¬ 
latory authority, in consultation with 
the permittee and the landowner or in 
concurrence with the governmental 
land-managing agency having jurisdic¬ 
tion over the surface, shall determine 
when the revegetated area is ready for 
livestock grazing. 

(3) Where forest is to be the post¬ 
mining land use, the permittee shall 
plant trees adapted for local site condi¬ 
tions and climate. Trees shall be planted 
in combination with an herbaceous cov¬ 
er of grains, grasses, legumes, forbs, or 
woody plants to provide a diverse, effec¬ 
tive, and permanent vegetation cover 
with the seasonal variety, succession, 
and regeneration capabilities native to 
the area. 

(4) Where wildlife habitat is to be in¬ 
cluded in the postmining land use. the 
permittee shall consult with appropriate 
Tribal and Federal wildlife and land 
management agencies and shall select 
those species that will fulfill the needs 
of wildlife, including food, water, cover, 
and space. Plant groupings and water 
resources shall be spaced and distributed 
to fulfill the requirements of wildlife. 

(f) Standards for measuring success 
of revegetation. <1) Success of revegeta¬ 
tion shall be measured on the basis of 
reference areas approved by the regula¬ 
tory authority. Reference areas mean 
land units of varying size and shape 
identified and maintained under appro¬ 
priate management for the purpose of 
measuring ground cover, productivity 
and species diversity that are produced 
naturally. The reference areas must be 
representative of geology, soils, slope, as¬ 
pect, and vegetation in the permit area. 
Management of the reference area shall 
be comparable to that which will be re¬ 
quired for the approved postmining land 
use of the area to be mined. The regula¬ 
tory authority shall approve the esti¬ 
mating techniques that will be used to 
determine the degree of success in the 
revegetated area. 

(2) The ground cover of living plants 
on the revegetated area shall be equal 
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to the ground cover of living plants of 
the approved reference area for a mini¬ 
mum of two growing seasons. The ground 
cover shall not be considered equal if it 
is less than 90 percent of the ground 
cover of the reference area for any sig¬ 
nificant portion of the mined area. Ex¬ 
ceptions may be authorized by the regu¬ 
latory authority for: 

(i) Previously mined areas that were 
not reclaimed to the standards required 
by this part prior to the effective date 
of these regulations. The ground cover 
of living plants for such areas shall not 
be less than required to control erosion, 
and in no case less than that existing 
before redisturbance; 

(ii) Areas to be developed immedi¬ 
ately for industrial or residential use. 
The ground cover of living plants shall 
not be less than required to control ero¬ 
sion. As used in this paragraph, immedi¬ 
ately means less than 2 years after re¬ 
grading has been completed for the area 
to be used; and 

(iii) Areas to be used for agricultural 
cropland purposes. Success in revegeta¬ 
tion of crop land shall be determined on 
the basis of crop production from the 
mined area compared to the reference 
area. Crop production from the mined 
area shall be equal to that of the ap¬ 
proved reference area for a minimum of 
two growing seasons. Production shall 
not be considered equal if it is less than 
90 percent of the production of the ref¬ 
erence area for any significant portion 
of the mined area. 

(3) Species diversity, distribution, 
seasonal variety, and vigor shall be eval¬ 
uated on the basis of the results which 
could reasonably be expected using the 
methods of revegetation approved under 
paragraph (e) of this section. 

(g) Seeding of stockpiled topsoil. Top¬ 
soil stockpiled in compliance with § 177.- 
107 must be seeded or planted with an 
effective cover of nonnoxious, quick 
growing annual and perennial plans dur¬ 
ing the first normal period for favorable 
planting conditions or protected by other 
approved measures as specified in 
§ 177.107. 

§ 177.111 StVrp-slopo mining. 

(a) The permittee conducting surface 
coal mining and reclamation operations 
on natural slopes that exceed 20 degrees, 
or on lesser slopes that require meas¬ 
ures to protect the area from disturb¬ 
ance, as determined by the regulatory 
authority after consideration of soils, 
climate, the method of operation, geol¬ 
ogy, and other regional characteristics, 
shall meet the following performance 
standards. The standards of this section 
do not apply where mining is done on a 
flat or gently rolling terrain with an 
occasional steep slope through which the 
mining proceeds and leaves a plain or 
predominantly flat area; or where the 
mining removes entire coal seams 
running through the upper fraction of 
a mountain, ridge, or hill by removing 
all of the overburden and creating a 
level plateau or gently rolling contour. 


(1) 8poil, waste materials or debris, 
including that from clearing and grub¬ 
bing, and abandoned or disabled equip¬ 
ment, shall not be placed or allowed to 
remain on the downslope. 

(2) The highwall shall be completely 
covered with spoil and the disturbed 
area graded to comply with the provi¬ 
sions of § 177.105 of this part. Land above 
the highwall shall not be disturbed un¬ 
less the regulatory authority finds that 
the disturbance will facilitate compli¬ 
ance with the requirements of this 
section. 

(3) Material in excess of that required 
to meet the provisions of § 177.105 of 
this part shall be disposed of in accord¬ 
ance with the requirements of § 177.106 
of this part. 

(4) Woody materials may be buried in 
the backfilled area only when burial docs 
not cause, or add to, instability of the 
backfill. Woody materials may be chipped 
and distributed through the backfill 
when approved by the regulatory 
authority. 

§ 177.112 Inspections. 

(a) Extent. The authorized represent¬ 
atives of the Secretary shall conduct in¬ 
spections of surface coal mining opera¬ 
tions subject to regulations under the 
Act— 

(1) On the basis of information pro¬ 
vided by a Tribe or any person which 
gives rise to a reasonable belief that the 
provisions of the Act, regulations or 
permit condition required by the Act 
are being violated, or that a condition 
or practice exists which creates an im¬ 
minent danger to the health or safety 
of the public, or is causing, or can rea¬ 
sonably be expected to cause significant, 
imminent environmental harm to land, 
air or water resources; and 

(2) On a random basis of at least 
one complete inspection each 6 months. 
A complete inspection is an onsite re¬ 
view of the operator’s compliance with 
all applicable standards in these regu¬ 
lations within the entire area disturbed 
or affected by mining. 

(b) Right of Entry. (1) Authorized 
representatives of the Secretary, without 
advance notice and upon presentation of 
appropriate credentials and without a 
search warrant, shall have the right of 
entry to. upon, or through any surface 
coal mining and reclamation operations 
or any premises in which any records 
required to be maintained are located. 

(2) The authorized representatives 
may at reasonable times, and without 
delay, have access to and copy any rec¬ 
ords, and inspect any monitoring equip¬ 
ment or method of operation required 
under this act, the regulations or the 
permit. 

(c) Inspectioji based on citizen re¬ 
quests. (1) Citizen reports, (i) Any per¬ 
son who believes that there is a violation 
of the Act, regulations or permit condi¬ 
tions required by the Act or that any im¬ 
minent danger or harm exists may report 
this information to the Office of Surface 
Mining Reclamation and Enforcement. 
Written reports must be signed and in- 
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elude a phone number where the report¬ 
ing party can be contacted. Oral reports 
will be accepted but must be followed by 
a written and signed statement including 
the information reported. The complaint 
or other information shall be considered 
as having a reasonable basis if it alleges 
facts which, if proven to be true, would 
be sufficient to show a violation of the 
Act. regulations or permit. Unless the 
Office has reason to believe that the in¬ 
formation is incorrect, or determines 
that even if true it would not constitute 
a violation, the Office shall conduct an 
inspection within 15 days of receipt of 
the complaint. If the complaint alleges 
an imminent danger or harm, the inspec¬ 
tion shall be conducted promptly. 

<ii) Tlie identity of any person sup¬ 
plying information to the Office relating 
to possible violations or imminent dan¬ 
gers or harms shall remain confidential 
with the Office, if requested by the per¬ 
son supplying the information, unless 
disclosure is required under the Freedom 
of Information Act (5 U.S.C. 5 552) or by 
other Federal law. 

(2) Right to Accompany the Author¬ 
ized Representative of the Secretary . 
<i) If a Federal inspection is conducted 
as a result of information provided to 
the Office, the person who provided the 
information shall be notified when the 
inspection is to occur and the person 
will be allowed to accompany the au¬ 
thorized representative of the Secretary 
during the inspection. 

(ii) Any person accompanying an au¬ 
thorized representative of the Secretary 
has a right of entry to, upon and through 
the mining and reclamation operations 
about which he supplied information, 
only if he is in the presence of and is 
under the control, direction and super¬ 
vision of the authorized representative 
while on the mine property. 

<3) Notification of Results of Investi¬ 
gation. Within 10 days of the inspection 
or, if no inspection, within 15 days of the 
complaint, the Office shall notify the 
person in writing of the following— 

d) The results of the investigation, 
including a description of any inspection 
which occurred and any enforcement 
action taken; copies of Federal inspec¬ 
tion reports, notices of violation, and 
cessation orders may be forwarded to 
the person in satisfaction of this re¬ 
quirement. 

(ii) If no inspection was conducted, 
an explanation of the reason for not 
inspecting. 

(iii) A statement as to the person’s 
right to informal review of the actions 
or inactions of the Office. 

<iv) The permittee shall receive cop¬ 
ies of all such reports which have not 
already been given to the permittee, ex¬ 
cept that the name of the complainant 
shall be removed. 

(4) Review of Action of Local Offices. 
A person who does not agree with the 
action taken by the Office on their report 
may request the Regional Director to re¬ 
view the complaint and actions taken. 
The Regional Director shall advise the 
person in writing, within 30 days, of the 
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results of the review. Informal review* 
under this subsection shall not affect any 
rights to formal review or a citizen’s suit. 

(d) Failure to Give Notice and Lack 
of Reasonable Belief. No notice of viola¬ 
tion or cessation order masrbe vacated 
by reason of failure to give notice re¬ 
quired by the Act, or these regulations 
prior to the inspection; or by reason of 
a subsequent determination that prior 
to the inspection the Office did not have 
information sufficient to create a rea¬ 
sonable belief that a violation had 
occurred. 

<e) Tribal involvement. (1) Whenever 
an authorized representative of the Sec¬ 
retary decides to conduct an inspection 
of any coal mining operation or any 
premises in which any records to be 
maintained are located, the appropriate 
representative of the local governing 
Indian Tribe shall be notified and in¬ 
vited to accompany the Secretary’s rep¬ 
resentative on such an inspection. 

(2) An Indian Tribe, or its authorized 
representatives, shall be entitled to all 
the protections of paragraph (c) of this 
section. 

§ 177.113 Enforcement procedures. 

(a) Imminent Dangers and Harms. 
(1) If an authorized representative of 
the Secretary finds conditions or prac¬ 
tices, or violations of applicable perform - 
ance standards, which create an im¬ 
minent danger to the health or safety 
of the public, the authorized representa¬ 
tive shall immediately order a cessation 
of surface coal mining and reclamation 
operations or that portion of the oper¬ 
ation relevant to the condition, practice, 
or violation. 

(2) If an authorized representative of 
the Secretary finds conditions or prac¬ 
tices. or violations of applicable perform¬ 
ance standards, which are causing or 
can reasonably be expected to cause sig¬ 
nificant, imminent environmental harm 
to land, air, or water resources, the au¬ 
thorized representative shall immedi¬ 
ately order a cessation of surface coal 
mining and reclamation operations or 
that portion of the operation relevant 
to the condition, practice, or violation. 

<3> An authorized representative of 
the Secretary shall impose affirmative 
obligations on an operator which the au¬ 
thorized representative deems necessary 
to abate the condition, practice, or vio¬ 
lation if— 

<i) A cessation order is issued under 
paragraph (a) d) or (2) of this section; 
and 

(ii) The cessation of mining or recla¬ 
mation activities will not completely 
abate the imminent danger or harm or 
eliminate the practices or conditions that 
contributed to the imminent danger or 
harm. 

(4) When imposing affirmative obli¬ 
gations under this section, the author¬ 
ized representative of the Secretary shall 
require abatement of the imminent dan¬ 
ger or harm in the most expeditious 
manner physically possible. The affirma¬ 
tive obligation shall include a time by 
which abatement shall be accomplished 


63107 

and may include, among other things, 
the use of existing or additional person¬ 
nel and equipment. 

<5) Reclamation operations not di¬ 
rectly the subject of the order or affirm¬ 
ative obligation shall continue during 
any cessation order. 

(6) An authorized representative of 
the Secretary shall terminate a cessa¬ 
tion order issued under paragraph (a) 
(1) or (2) of this section by written no¬ 
tice when the authorized representative 
determines that the conditions or prac¬ 
tices or violations that contributed to the 
imminent danger to life or the environ¬ 
ment have been eliminated. 

<b) Non-lmminent Danger or Harm. 
(1) If an authorized representative of 
the Secretary finds a violation which is 
not covered by paragraph (a), the au¬ 
thorized representative shall issue a no¬ 
tice of violation fixing a reasonable time 
for abatement. 

(2) An authorized representative of 
the Secretary may extend the time to 
abate a violation by written notice if the 
failure to abate within the time set was 
not caused by the permittee’s lack of 
diligence. 

(3) An authorized representative of 
the Secretary may establish interim 
steps in an abatement period. If the per¬ 
mittee fails to meet any interim step 
within the time set, the authorized rep¬ 
resentative may extend the time set for 
meeting the interim step, in accordance 
with tliis section, or may issue a cessa¬ 
tion order pursuant to paragraph (c). 

(4) The total time for abatement as 
originally fixed and subsequently ex¬ 
tended shall not exceed 90 days. 

<c) Failure to Abate. An authorized 
representative of the Secretary shall 
order cessation of surface coal mining 
and reclamation operations, or the por¬ 
tion relevant to the violation, when a 
notice of violation has been issued under 
paragraph (b) and the permittee fails 
to abate the violation within the time 
originally fixed or subsequently extend¬ 
ed, In a cessation order issued under this 
subsection, the authorized representative 
shall impose affirmative obligations to 
abate the violation in the manner pro¬ 
vided in § 722.11 of this part. Reclama¬ 
tion operations not directly the subject 
of the order or affirmative obligation 
shall continue during any cessation 
order. A cessation order issued under 
this subsection shall be terminated as 
provided in paragraph (a). 

<d^ Serviee of Notice. Notices and or¬ 
ders issued under this part shall be given 
to the permittee or his designated agent. 
If no designated agent is found at the 
mine site, service will be made upon the 
person who, based on reasonable inquiry 
by the authorized representative of the 
Secretary, appears to be in charge of the 
mining or reclamation operation. The 
person receiving service shall be respon¬ 
sible for any immediate compliance ac¬ 
tions required by the notice or order. 
Service is complete on delivery at the 
mine. How'ever, a copy of each notice or 
order shall be mailed to the permittee 
within 48 hours. 
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(e) Review at Minesite of Cessation 
Orders. (1) Within 30 days after the per¬ 
mittee has received any cessation order 
issued under this part, a representative 
of the Office may conduct an informal 
hearing at the minesite or within such 
reasonable proximity to the mine that it 
may be visited during the conduct of the 
hearing. No hearing will be required 
where the condition, practice, or viola¬ 
tion in question has been abated or the 
permittee waives the hearing. If no 
hearing is held because of a waiver, the 
cessation order shall not expire. 

(2) Any request made to the Office for 
a substantial modification or vacation of 
a cessation order shall be deemed a re¬ 
quest for an informal hearing under this 
paragraph. 

(3) Notice of the time, place and sub¬ 
ject matter of the hearing shall be given 
to the permittee, any citizen who filed a 
report which led to the cessation order to 
be reviewed, and appropriate officials of 
the local governing Indian Tribe. Notice 
of the hearing also shall be posted at the 
appropriate district or field office and at 
the mine site and, to the extent possible, 
in a newspaper in the area of the mine. 

(4) The requirements of section 554 of 
Title 5 of the United States Code shall 
not govern the conduct of the hearings 
required by this paragraph. The repre¬ 
sentative of the Office may accept oral 
or written arguments and any other 
relevant information from any person 
attending. 

(5) Within 15 days of the close of the 
informal hearing, the Office shall affirm, 
modify, or vacate the order. The deci¬ 
sion shall be in writing and shall be sent 
to the permittee, any citizen who filed 
a report which led to the cessation order 
reviewed, and the appropriate agency of 
the local governing Indian Tribe. 

(6) Informal review under this sub¬ 
section shall not affect the rights of any 
person to request formal review under 
section 525(a)(1) of the Act. A request 
for informal review under this section 
of the Act shall not affect the 30-day 
time period for filing a request for formal 
review. 

(f) Pattern of Violations. (1) The 
regulations of this paragraph set forth 
the procedures governing the suspension 
or revocation of permits and rights to 
mine under this Act based on a pattern 
of violations arising during Federal in¬ 
spections during the initial regulatory 
program. 

(2) Definitions. As used in this para¬ 
graph— 

(i) " Violations of the same or related 
requirements of the Act, regulations or 
permit conditions” means noncompliance 
with any single section of this part. 

(ii) "Violations of different require¬ 
ments of the Act, regulations, or permit 
conditions” means noncompliance with 
different sections of this part. 

(iii) “Unwarranted failure to comply” 
means the failure of a permittee to pre¬ 
vent the occurrence of any violation of 
his permit or any requirement of the Act 
or these regulations due to indifference, 
lack of diligence, lack of reasonable care; 
or the failure to abate any violation of 
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such permit, the Act or regulations due 
to indifference, lack of diligence, or lack 
of reasonable care. 

(iv) “Willful violation” means an in¬ 
tentional action or omission which vio¬ 
lates the Act, regulations or permit con¬ 
ditions required under the Act. 

(v) “Inspection” as used in this para¬ 
graph means any visit to the mine. 

(3) Order to show cause, (i) If the Di¬ 
rector determines that a pattern of vio¬ 
lations of any requirements of the Act, 
the regulations, or a permit condition 
imposed under the Act or regulations 
exists, or has existed, and that such vio¬ 
lations are caused by the unwarranted 
failure of the permittee or were willful 
violations, the Director shall issue an or¬ 
der to the permittee to show cause why 
the permit should not be suspended or 
revoked. 

(ii) The Director may determine that 
a pattern of violations exists or has ex¬ 
isted, after considering the circum¬ 
stances. including— 

(A) The number of willful violations 
or violations caused by unwarranted fail¬ 
ure to comply with the same or related 
requirements of the Act, regulations, or 
permit conditions during two or more 
Federal inspections; 

(B) The number of willful violations 
or violations caused by unwarranted 
failure to comply with different require¬ 
ments of the Act, regulations, or permit 
conditions; and 

(C) The extent to which the viola¬ 
tions were isolated departures from law¬ 
ful conduct. 

(iii) Violations of the same or related 
requirements of the Act, regulations, 
or permit conditions required by the Act 
during three or more Federal inspec¬ 
tions within any 12-month period which 
were either caused by the unwarranted 
failure of the permittee to comply with 
the Act, the regulations or permit con¬ 
ditions required by the Act, or were will¬ 
ful violations, shall constitute a pattern 
of violations. A show cause order shall 
issue unless the Director finds that it 
would not further enforcement of the 
performance standards of the Act. 

(4) Suspension or revocation of per¬ 
mit. (i) The order to show cause shall 
be Issued and a public hearing, if re¬ 
quested. shall be con ducted under the 
procedures of 43 CFR Part 4. 

(ii) If the Secretary finds that a pat¬ 
tern of violations exists or has existed, 
the permit and right to mine under this 
Act shall be either suspended or re¬ 
voked and the permittee directed to com¬ 
plete necessary corrective measures and 
reclamation operations. 

(g) Inability to Comply. (1) Neither a 
notice of violation nor a cessation order 
issued under this part may be vacated 
because of inability to comply. 

(2) A permittee may not be deemed to 
have shown good cause for not suspend¬ 
ing or revoking, a permit by showing in¬ 
ability to comply. 

(3) Unless caused by lack of diligence, 
inability to comply may be considered in 
mitigation of the amount of a civil pen¬ 
alty under § 177.114 and of the duration 


of the suspension of the permit under 
paragraph (f) of this section. 

(h) Other remedies preserved. No pro¬ 
vision in this section shall be interpreted 
as replacing or superseding any other 
remedies of the Indian mineral owner as 
set forth in the contract or otherwise 
available at law. 

(i) With respect to coal leases issued 
on Indian lands after August 3, 1977, the 
Secretary shall enforce terms and condi¬ 
tions in addition to those required by this 
subpart, as may be requested by the In¬ 
dian Tribe in such leases. 

§177.114 Civil penalties. 

(a) Scope. This section covers the as¬ 
sessment of civil penalties for violations 
of a permit condition, or any provision 
of the regulations in this subpart. This 
section governs when a civil penalty is 
assessed and how the amount is deter¬ 
mined and sets forth applicable proce¬ 
dures. This section applies to cessation 
orders and notices of violation issued to 
permittees or operators under § 177.113 
during a Federal inspection. 

(b) When assessment made. (1) The 
Office will review each notice of viola¬ 
tion and cessation order in accordance 
with the assessment procedures de¬ 
scribed in this section to determine 
whether a civil penalty will be assessed, 
the amount of the penalty and whether 
each day of a continuing violation will 
be deemed a separate violation for pur¬ 
poses of the total penalty assessed. 

(2) The Office shall assess a civil pen¬ 
alty for each violation contained in a 
cessation order. 

(3) In determining whether to assess 
a civil penalty for a violation not covered 
by paragraph (b)(2) above, the Office 
shall consider— 

(1) The permittee’s history of previ¬ 
ous violations at the particular coal min¬ 
ing operation; 

(ii) The seriousness of the violation: 

(iii) Whether the permittee is negli¬ 
gent; and 

(iv) The demonstrated good faith of 
the permittee in attempting to achieve 
rapid compliance after notification of 
the violation. The Office shall make this 
determination by use of a point system 
described in paragraph (c) of this sec¬ 
tion. 

(c) Whether to assess after a notice 
of violation. (1) General. The Office shall 
determine whether to assess a penalty 
following the issuance of a notice of 
violation by a point system that takes 
into account the four criteria in para¬ 
graph (b) (3) of this section. Points are 
assigned based on each of the four cri¬ 
teria. If the total is more than 30 points, 
a penalty shall be assessed. 

(2) History of previous violations. The 
Office shall assign one point for each 
past violation, and five points for each 
past cessation order issued as a result 
of a violation at the particular coal min¬ 
ing operation, up to a maximum of 30 
points. Each violation which underlies 
a cessation order shall be counted sepa¬ 
rately from the cessation order itself. 
For purposes of history of previous vio- 
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lations, all violations and cessation orders 
issued within one year preceding the vio¬ 
lation under consideration shall be 
counted unless— 

(i) The violation or cessation order is 
the subject of pending administrative or 
judicial review or; 

(ii) The violation or cessation order 
has been vacated because of a determi¬ 
nation that the violation did not occur. 
In the event that administrative or ju¬ 
dicial review is sought, the period of time 
during which the contested notice or 
order was under review shall not be 
counted in computing the 1-year period 
preceding the notice or order. The Office 
shall count each violation without re¬ 
gard to whether it led to a civil penalty 
assessment. 

(3) Seriousness. The Office shall as¬ 
sign up to 30 points based on the serious¬ 
ness of the violation according to the 
following schedules: 

(i) Probability of occurrence. The 
probability of the occurrence of the 
event which a violated standard is de¬ 
signed to prevent may account for a 
maximum of 15 penalty points. (An ex¬ 
ample of the concept of the phrase “the 
event which a violated standard is de¬ 
signed to prevent 0 is as follows: Mishan¬ 
dling of topsoil is a violation of the top¬ 
soil standard in § 177.107 of this part; 
however, delay or failure in the revege¬ 
tation and resulting environmental 
harm are the events which the topsoil 
standard in $ 177.107 of this part is de¬ 
signed to prevent.) The Office shall use 
the following definitions and schedules— 


Probability of occurrence: Points 

None or insignificant_ 0- 5 

Unlikely .... 5-10 

Likely —...10-15 

Occurred _15 


<ii) Extent of potential or actual dam¬ 
age. The extent of the potential or ac¬ 
tual damage in terms of area and im¬ 
pact on the public or environment may 
account for a maximum of 15 penalty 
points based on the following— 

< A) If the damage or impact which the 
violated standard is designed to prevent 
would remain within the permit area (or 
In the case of a deep mine, the area of 
surface structures), the Office shall as¬ 
sign zero to seven points depending on 
the duration and extent of the damage 
or impact. 

(B) If the damage or impact against 
which the violated standard is designed 
to prevent would extend outside the per¬ 
mit area (or in the case of a deep mine, - 
the area of surface structures), the Of¬ 
fice shall assign eight to fifteen points 
depending on the duration and extent of 
the damage or impact. 

(iii) In the case of a violation of a re¬ 
quirement of the Act, the regulations, or 
a permit to keep records, give notice, or 
conduct any measuring or monitoring, 
the Office may, as an alternative to the 
use of paragraphs (c) (3) (i) and (3) (ii) 
above assign up to 15 points for serious¬ 
ness based upon the extent to which en¬ 
forcement is obstructed by the violation. 

(4) Negligence, (i) The Office shall as¬ 
sign up to 25 points based on the degree of 


fault of the permittee, either through 
act or omission, in causing or failing to 
correct the condition or practice which is 
a violation. A violation which occurs 
through no negligence shall not be as¬ 
signed penalty points for negligence. A 
violation which is caused by negligence 
shall be assigned 12 points or less depend¬ 
ing on the degree of negligence. A viola¬ 
tion which occurs through a greater de¬ 
gree of fault than negligence shall be as¬ 
signed 13 through 25 penalty points de¬ 
pending on the degree of fault. 

(ii) In determining the degree of neg¬ 
ligence involved in a violation and the 
number of penalty points to be assigned, 
the following definitions apply— 

(A) No negligence means an inadvert¬ 
ent violation of the Act, regulations or 
permit conditions which was unavoidable 
by the exercise of reasonable care. 

<B> Negligence means the failure of a 
permittee to prevent the occurrence of 
any violation of his permit or any re¬ 
quirement of the Act or the regulations 
due to indifference. lack of diligence, or 
lack of reasonable care, or the failure to 
correct any violation of such permit or 
the Act or the regulations due to indif¬ 
ference, lack of diligence or lack of rea¬ 
sonable care. 

(C) Examples of greater degree of 
fault than negligence are reckless, know¬ 
ing or intentional conduct. 

(iii) In calculating points to be as¬ 
signed for negligence, the actions of all 
persons working on the mine site shall 
be attributed to the permittee or 
operator. 

(5) Good faith in attempting to 
achieve compliance, (i) The Office shall 
subtract or add points based on the de¬ 
gree of good faith of the permittee in 
attempting to achieve rapid compliance 
after notification of the violation. The 
points shall be assigned according to the 
following schedule— 


Degree of good faith: Points 

Rapid . -10 

Normal _ 0 

Lack of good faith_ 10 


(ii) In determining the permittee’s 
degree of good faith in attempting to 
achieve rapid compliance, the following 
definitions apply— 

(A) Rapid compliance means that the 
permittee took extraordinary measures 
to abate the violation in the shortest 
possible time and that abatement was 
achieved before the time set for abate¬ 
ment. 

(B) Normal compliance means the 
permittee abated the violation within the 
time given for abatement. 

(C) Lack of good faith means the per¬ 
mittee did not show diligence in attempt¬ 
ing to abate the violation and the viola¬ 
tion was not timely abated. 

(iii) If the consideration of this cri¬ 
teria is impractical because of the length 
of the abatement period, the assessment 
may be made without considering this 
criteria. Any such assessment may be re¬ 
considered upon the permittee’s request 
after abatement is completed. 

(d) Determination of amount of pen¬ 
alty. The Office shall determine the 


amount of any civil penalty by convert¬ 
ing the total number of points assigned 
under paragraph (c) of this section to a 
dollar amount according to the following 
schedule: 


1—$20 

36— 1,600 

2— 40 

37— 1.700 

3— 60 

38— 1.800 

4— 80 

39— 1.900 

5— 100 

40— 2,000 

6— 120 

41— 2,100 

7— 140 

42— 2,200 

8— 160 

43— 2,300 

9— 180 

44— 2.400 

10— 200 

45— 2.500 

11— 220 

46— 2.600 

12— 240 

47— 2.700 

13— 260 

48— 2,800 

14— 280 

48— 2.900 

15— 300 

50— 3,000 

16— 320 

51— 3.100 

17— 340 

52— 3,200 

18— 360 

53— 3,300 

19— 380 

54— 3,400 

20— 400 

55— 3.500 

21— 420 

56— 3,600 

22— 440 

67— 3.700 

23— 460 

58— 3,800 

24— 480 

59— 3.900 

25— 500 

60— 4.000 

26— 600 

61— 4,100 

27— 700 

62— 4,200 

28— 800 

63— 4,300 

29— 900 

64— 4.400 

30— 1,000 

65— 4,500 

31— 1,100 

66— 4,600 

32— 1.200 

67— 4,700 

33— 1.300 

08— 4,800 

34— 1,400 

69— 4,900 

35— 1,500 

70 and above 5,000 


(e) Assessment of separate violations 
for each day. (1) If a cessation order is 
issued for failure to abate a violation 
within the time set in a prior notice of 
violation the Office shall assess sepa¬ 
rately each day the violation underlying 
the cessation order remains unabated 
following expiration of the abatement pe¬ 
riod in the notice of violation. The daily 
penalty shall be the amount assessed for 
the violation or $750.00, whichever is 
greater. The daily assessment of a pen¬ 
alty shall not be made for any period 
that the obligation to abate is suspended. 

(2) The Office may assess separately 
each day of any continuing violation. In 
making this determination, the Office 
may consider the factors listed in para¬ 
graph (b) of this section and any eco¬ 
nomic benefit to the permittee which re¬ 
sulted from a failure to comply. 

(3) The Office shall separately assess a 
minimum of 2 days for any continuing 
violation which is assigned more than 70 
points under paragraph (c) of this 
section. 

(f) Waiver of use of formula to deter¬ 
mine civil penalty. The Director, upon 
his own initiative or upon written request 
received within the time set in paragraph 

(g) of this section, may elect to waive in 
whole or in part the use of the formula 
contained in this part in determining 
the civil penalty for violation of the Act, 
if he determines that a waiver will fur¬ 
ther abatement of violations of the Act. 
A grant or denial of a waiver may be re¬ 
versed by the Office of Hearings and 
Appeals, if such grant or denial is deter¬ 
mined to be an abuse of discretion. 
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Cg) Procedures for assessment of civil 
penalties. (1) Within 10 days of service of 
a notice or order, the permittee may sub¬ 
mit information in writing pertaining to 
the violation involved to the Assessment 
Office and to the inspector who issued 
the notice or order. The Office shall con¬ 
sider any information so submitted in 
determining the facts surrounding the 
violation and the amount of the penalty. 

(2) The Office shall serve the permit¬ 
tee by certified mail, return receipt re¬ 
quested with 30 days of the issuance of 
the notice or order, with a copy of the 
proposed assessment and of the work¬ 
sheets showing the computation. 

(h) Procedure for conference. (1) If a 
written request from the permittee is 
received within 15 days from receipt of 
a proposed assessment, the Office shall 
arrange for a conference to review the 
assessment. The permittee may submit 
additional material for consideration 
during the conference. The Office may 
contact the permittee to discuss the as¬ 
sessment prior to the conference if nec¬ 
essary to expedite the review. 

(2) The Office shall consider all rele¬ 
vant information on the violation in 
question presented by the permittee and 
may recalculate either up or down or 
vacate the proposed penalty. No infor¬ 
mation as to which the permittee claims 
confidentiality shall be considered as a 
basis for reduction of a proposed assess¬ 
ment. When new facts warrant the im¬ 
position of a higher penalty, it shall be 
proposed in the manner provided in 
paragraph (f) of this section. Every 
change in a proposed assessment shall 
be fully documented in the file includ¬ 
ing a written explanation of the reason 
the penalty has changed. 

(3) Notice of the time and place of the 
conference shall be posted at the Office 
of Surface Mining Reclamation and En¬ 
forcement field office with jurisdiction 
over the mine at least 5 days prior to the 
conference. Any person shall have a 
right to attend the conference and par¬ 
ticipate. 

(4) If the issues are resolved, the 
agreement shall be in writing and signed 
by the party assessed and the represent¬ 
ative of the Office. If payment is not re¬ 
ceived within 30 days, the office may: 

(i) Enter the agreed upon amount as 
a final order of the Secretary; or 

(ii) Rescind the agreement and rein¬ 
state the original proposed assessment. 

(5) A reduction of a proposed civil 
penalty assessment of more than 25 per¬ 
cent and more than $500 agreed to dur¬ 
ing a conference shall be approved by 
the Director or his designee before it is 
final and binding on the Secretary. 

(1) Request for hearing. (1) Within 30 
days from receipt of the proposed assess¬ 
ment, the permittee may request a hear¬ 
ing before the Office of Hearings and 
Appeals by filing a petition and tender¬ 
ing full payment of the proposed assess¬ 
ment to be held in escrow. 

(2) The timely filing of a request for 
a conference under paragraph (h) of 
this section suspends the running of the 
30-day period for requesting a hearing. 
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The suspension shall continue until the 
completion of the conference, which 
shall be held within 60 days from the 
date of the request for the conference. 
The permittee shall have 15 days after 
completion of the conference or after 
any disapproval by the Director or his 
designee under subparagraph (5) of 
paragraph (h), whichever occurs later, 
to request a public hearing. 

(3) The Office of Hearings and Ap¬ 
peals conducts the hearings and issues 
orders or otherwise terminates the pe¬ 
tition pursuant to its procedures in 43 
CFR Part 4. The Office of Hearings and 
Appeals may determine whether a vio¬ 
lation occurred. When determining the 
amount of the penalty, the Office of 
Hearings and Appeals shall use the 
point system and conversion table con¬ 
tained in this Part, except in cases in 
which the Office has w r aived the use of 
the point system and conversion table 
pursuant to paragraph (f) of this sec¬ 
tion. 

(j) Availability of records. All records 
and files created or used in the assess¬ 
ment process under this Part shall be 
available for public inspection. 

(k) Notice to Tribe. Appropriate offi¬ 
cials of the local governing Indian Tribe 
shall be notified of any hearings or con¬ 
ferences conducted pursuant to this sec¬ 
tion, and shall be invited to attend. 
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Title 26—Internal Revenue 

CHAPTER I—INTERNAL REVENUE SERV¬ 
ICE, DEPARTMENT OF THE TREASURY 
SUBCHAPTER A—INCOME TAX 

[T.D. 75221 

PART 1—INCOME TAX; TAXABLE YEARS 
BEGINNING AFTER DECEMBER 31, 1953 

Disaster Losses 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Final regulations. 

SUMMARY: This document provides 
amendments to the regulations relating 
to disaster losses. The amendments 
clarify the position of the Internal 
Revenue Service with respect to the 
types of losses eligible for retroactive 
deduction. These amendments make 
clear that a loss arising from a disaster 
and incurred in a trade or business or in 
a profit-seeking transaction may qualify 
as a disaster loss even if that loss is not 
technically a “casualty’' loss. 

EFFECTIVE DATE: Effective with re¬ 
spect to disasters occurring after De¬ 
cember 31, 1961. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Paul A. Francis of the Legislation and 
Ftegulations Division, Office of the 
Chief Counsel, Internal Revenue Serv¬ 
ice. 1111 Constitution Avenue, NW., 
Washington, D.C. 20224, (Attention: 
CC: LR: T > 202-566-6640. 


SUPPLEMENTARY INFORMATION: 

Background 

In 1962, Pub. L. 87-426 <76 Stat. 51) 
added section 165(h) to the Internal 
Revenue Code of 1954. Section 165(h) 
provides that a taxpayer may elect to 
deduct certain disaster losses for the 
taxable year preceding the year in which 
the disaster occurs. A disaster loss is a 
loss arising from a disaster by reason of 
which the President determines that 
Federal assistance is warranted for the 
area in which the loss occurs. The Presi¬ 
dent now makes this determination un¬ 
der the Disaster Relief Act of 1974. 

On May 19. 1964, the Federal Register 
published Treasury Decision 6735 which 
added § 1.165-11 to the Income Tax 
Regulations (26 CFR Part 1) to provide 
guidance as to the application of sec¬ 
tion 165(h) of the Internal Revenue 
Code of 1954 (29 FR 6493). Section 
1.165-11, as adopted by Treasury Deci¬ 
sion 6735, provided that section 165(h) 
applied to losses arising from fire, storm, 
shipwreck, or other casualty. 

Clarifying Change 

Upon consideration of the scope of 
disaster relief legislation, the Internal 
Revenue Service has concluded that the 
election under section 165(h) is properly 
available whenever a taxpayer incurs a 
deductible disaster loss whether or not 
that loss is technically a “casualty” loss. 
It appears that the term “casualty” as 
used in section 165(h) is merely a syno¬ 
nym for “disaster”. It would, therefore, 
be inappropriate to restrict the applica¬ 
tion of this provision to the circum¬ 
stances in which an individual may 
claim a “casualty” loss with respect to 
personal use property under section 165 
(c) (3). 

Accordingly, this Treasury decision 
amends § 1.165-11 to make clear that a 
taxpayer may elect to deduct any disaster 
loss for the taxable year immediately 
preceding the year in which the disaster 
occurs if the loss is deductible under 
other provisions of section 165. Losses to 
property used in a trade or business or in 
a profit-seeking transaction are deducti¬ 
ble under section 165 whether or not the 
loss arises from a casualty. However, in¬ 
dividuals may deduct losses to personal 
use property only if the loss arises from a 
casualty within the meaning of section 
165(c)(3). 

Regulations Adopted Without Prior 
Notice and Public Procedure 

Because of the need to provide im¬ 
mediate guidance to taxpayers and be¬ 
cause this Treasury decision is not con¬ 
sidered to be detrimental to any tax¬ 
payer, it is hereby found impracticable 
and unnecessary to isu« tl t Treasury 
decision with notice and public procedure 
thereon under 5 U.S.C. 553(b) or subject 
to the effective date limitation of 5 
U.S.C. 553(d). 

Drafting Information 

The principal author of this regula¬ 
tion was Paul A. Francis of the Legisla- 
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tion and Regulations Division of the Of¬ 
fice of Chief Counsel, Internal Revenue 
Service. However, personnel from other 
offices of the Internal Revenue Service 
and Treasury Department participated 
in developing the regulations, both on 
matters of substance and style. 

Adoption of amendments to the regu¬ 
lations. Accordingly. 26 CFR Part 1 is 
amended as follows: 

§ 1.165 [Deleted] 

Paragraph 1. Section 1.165 is deleted. 

Par. 2. Paragraph (e) of § 1.165-1 is 
amended to read as follows: 

§ 1.165— 1 I x>sne*. 

• • • * • 

<e) Limitation on losses of individuals. 
In the case of an individual, the deduc¬ 
tion for losses granted by section 165(a) 
shall, subject to the provisions of sec¬ 
tion 165(c) and paragraph (a) of this 
section, be limited to: 

(1) Losses incurred in a trade or 
business; 

(2) Losses incurred in any transaction 
entered into for profit, though not con¬ 
nected with a trade or business; and 

(3) Losses of property not connected 
with a trade or business and not in¬ 
curred in any transaction entered into 
for profit, if such losses arise from fire, 
storm, shipwreck, or other casualty, or 
from theft, and if the loss involved has 
not been allowed for estate tax purposes 
in the estate tax return. For additional 
provisions pertaining to the allowance of 
casualty and theft losses, see §§ 1.165-7 
1.165-6, respectively. 

For special rules relating to an election 
by a taxpayer to deduct disaster losses 
in the taxable year immediately pre¬ 
ceding the taxable year in which the dis¬ 
aster occurred, see section 165(h) and 
§ 1.165-11. 

§ 1.165—7 [Amended] 

Par. 3. Paragraph (a) (1) of § 1.165-7 
is amended by deleting "casualty” and 
inserting in lieu thereof "disaster” in the 
second sentence. 

Par. 4. Section 1.165-11 is amended by 
revising paragraphs (b) (2) and (3), (c), 
and (d to read as follows: 

§ 1.165—11 Flection in re8pecl of losses 
attributable to a disaster. 

« • • * • 

(b) Loss subject to election. • • • 

(2) Occurring in an area subsequently 
determined by the President of the 
United States to waramt assistance by 
the Federal Government under the Dis¬ 
aster Relief Act of 1974; and 

(3) Constituting a loss otherwise al¬ 
lowable as a deduction for the year in 
which the loss occurred under section 
165(a) and the provisions of §§ 1.165-1 
through 1.165-10 which are applicable 
to such losses. 

(c) Amount of loss to which election 
applies. The amount of the loss to which 
section 165(h) and this section apply 
shall be the amount of the loss sustained 
during the period specified in paragraph 
(b)(1) of this section computed in ac¬ 
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cordance with the provisions of section 
165 and those provisions of §§ 1.165-1 
through 1.165-10 which are applicable to 
such losses. However, for purposes of 
making such computation, the period 
specified in paragraph (b)( 1 ) of this 
section shall be deemed to be a taxable 
year. 

(d) Scope and effect of election. An 
election made pursuant to section 165(h) 
and this section in respect of a loss aris¬ 
ing from a particular disaster shall ap¬ 
ply to the entire loss sustained by the 
taxpayer from such disaster during the 
period specified in paragraph (b)( 1 ) of 
this section in the area specified in para¬ 
graph (b) (2) of this section. If such an 
election is made, the disaster to which 
the election relates will be deemed to have 
occurred in the taxable year immediately 
preceding the taxable year in which the 
disaster actually occurred, and the loss 
to which the election applies will be 
deemed to have been sustained in such 
preceding taxable year. 


This Treasury decision is issued under 
the authority contained in section 7805 
of the Internal Revenue Code of 1954 
( 68 A Stat. 917; 26 U.S.C. 7805). 

Jerome Kurtz, 

Commissioner of Internal Revenue. 
Approved: December 9, 1977. 

Donald C. Lubick, 

Acting Assistant Secretary of 
the Treasury. 

(FR Doc.77-86059 Filed 12-13-77;5:32 pm] 


[ 4830-01 ] 

ITU. 7524] 

PART 301—PROCEDURE AND 
ADMINISTRATION 

Public Inspection of Written 
Determinations 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Final regulations. 

SUMMARY: This document contains 
final regulations relating to the public 
inspection of written determinations, 
which are rulings, determination letters, 
and technical advice memoranda. Pro¬ 
visions for public inspection of written 
determinations were added by the Tax 
Reform Act of 1976. These regulations 
provide the public with the guidance 
needed to take advantage of the new pro¬ 
visions. The regulations affect taxpayers 
who request a written determination and 
persons who want to inspect a written 
determination. 

DATES: The regulations are effective 
with respect to written determinations 
issued in response to requests submitted 
after October 31,1976. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

James Edward Maule of the Legisla¬ 
tion and Regulations Division, Office 
of the Chief Counsel, Internal Revenue 
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Service, 1111 Constitution Avenue 
NW., Washington. D.C. 20224. Atten¬ 
tion: CC: LR: T, 202-566-3350, not a 
toll-free call. 

SUPPLEMENTARY INFORMATION: 

Background 

On June 17. 1977, the Federal Register 
published proposed amendments to the 
Regulations on Procedure and Adminis¬ 
tration (26 CFR Part 301) under section 
6110 of the Internal Revenue Code of 
1954 (42 FR 30868). The amendments 
were proposed to conform the regula¬ 
tions to section 1201(a) of the Tax Re¬ 
form Act of 1976 (90 Stat. 1660). A de¬ 
tailed description of the regulations ap¬ 
pears in the preamble to the notice of 
proposed rulemaking published on 
June 17, 1977, and is therefore not re¬ 
peated here. No public hearing was re¬ 
quested. After consideration of all com¬ 
ments regarding the proposed amend¬ 
ments, those amendments are adopted 
with one change by this Treasury 
decision. 

One Change ‘Made 

One change is made by this Treasury 
decision to the proposed amendments 
to the regulations under section 6110. 
The Treasury decision adopts a sugges¬ 
tion made in a comment with respect to 
the notice of proposed rulemaking. The 
suggestion is that a person requesting 
additional disclosure be permitted to 
bring a judicial action for additional 
disclosure under section 6110(f) ( 4 ) if 
the Internal Revenue Service does not 
conclude the person’s administrative 
remedies by approving or denying the re¬ 
quest within 180 days after it is made. 
Otherwise, if the Internal Revenue Serv¬ 
ice did not respond to the request for 
additional disclosure, the person making 
the request would not be able to bring 
a judicial action because the adminis¬ 
trative remedies would not be exhausted. 

Other Comments 

The other comments received with re¬ 
spect to the notice of proposed rulemak¬ 
ing were minor. Some of the comments 
addressed the merits of section 6110. 
Other comments suggested that certain 
issues, which are in fact resolved by the 
regulations, should be resolved by the 
regulations. Additional comments re¬ 
quested the Internal Revenue Service to 
adopt procedures not required by the 
statute or suggested by the legislative 
history, which if adopted would impose 
needless and Insurmountable burdens on 
the daily operations of the Internal Rev¬ 
enue Service. The last group of com¬ 
ments contained suggestions which are 
contrary to existing law. For example, 
two comments both suggested that a 
person’s name, address, or identifying 
number be disclosed if the person did 
not object. However, section 6110(c) 

( 1 ) requires that names and addresses 
not be disclosed, and section 6103(b) 

(2) (B) includes them within the defi¬ 
nition of "return information”. There¬ 
fore, the suggestion is not adopted. 
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Drafting Information 

The principal author of these regula¬ 
tions was James Edward Maule of the 
Legislation and Regulations Division, Of¬ 
fice of the Chief Counsel. Internal Rev¬ 
enue Service. However, personnel from 
other offices of the Internal Revenue 
Service and Treasury Department par¬ 
ticipated in developing these regulations, 
both on matters of substance and style. 

Adoption of amendments to the regu¬ 
lation*. The proposed amendments of 
the regulations are adopted, subject to 
the change set forth below: 

Paragraph (d) (3> (i) of §301.6110-^, 
as set forth in paragraph 2 of the notice 
of proposed rulemaking, is amended by 
adding a sentence at the end which reads 
as follows: 

$ 301.6110-5 Notice and time requirements; 
actions to restrain disclosure; actions to 
obtain additional disclosure. 

• • • • • 

(d) Actions to obtain additional disclosure. 

• • • 

(3) Limitations on right to bring judicial 
action —(1) Exhaustion of administrative 
remedies . • • • However, if the Internal Rev¬ 
enue Service does not approve or deny the 
request for additional disclosure within 180 
days after the request Is submitted, the per¬ 
son making the request may file a petition 
pursuant to section 6110(f)(4). 

* • • • • 

This Treasury decision is issued under 
the authority contained in section 7805 
of the Internal Revenue Code of 1954 
(68A Stat. 917; 26 U.S.C. 7805). 

Jerome Kurtz, 

Commissioner of Internal Revenue. 

Approved: November 25. 1977. 

Laurence N. Woodworth, 

Assistant Secretary of the Treas¬ 
ury . 

The amendments to 26 CFR Part 301 
are as follows: 

§301.6111 IKcdcjMRnaUd from §301.- 
6110] 

Paragraph 1. Section 301.6110 is re¬ 
designated as §301.6111. 

Paragraph 2. There are added imme¬ 
diately after § 301.6109-1 the following 
new sections: 

§301.6110—1 Public inspection of writ¬ 
ten determinations and background 
liIc documents. 

(a) General rule. Except as provided 
in §301.6110-3, relating to deletion of 
certain information. § 301.6110-5(b), re¬ 
lating to actions to restrain disclosure, 
paragraph (b)(2) of this section, relat¬ 
ing to technical advice memoranda in¬ 
volving civil fraud and criminal investi¬ 
gations. and jeopardy and termination 
assessments, and paragraph (b) (3) of 
this section, relating to general written 
determinations relating to accounting or 
funding periods and methods, the text of 
any written determination (as defined 
in § 301.6110-2(a)) issued pursuant to a 
request postmarked or hand delivered 
after October 31. 1976, shall be open to 
public inspection in the places provided 
in paragraph (c) (1) of this section. The 
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text of any written determination issued 
pursuant to a request postmarked or 
hand delivered before November 1, 1976, 
shall be open to public inspection pur¬ 
suant to section 6110(h) and § 301.6110- 
6, when funds are appropriated by Con¬ 
gress for such purpose. The procedures 
and rules set forth in §§ 301.6110-1 
through 301.6110-5 and 301.6110-7 do 
not apply to written determinations is¬ 
sued pursuant to requests postmarked or 
hand delivered before November 1, 1976, 
unless § 301.6110-6 states otherwise. 
There shall also be open to public in¬ 
spection in each place of public inspec¬ 
tion an index to the written determina¬ 
tions open or subject to inspection at 
such place. Each such index shall be 
arranged by section of the Internal 
Revenue Code, related statute, or tax 
treaty and by subject matter description 
within such section in such manner as 
the Commissioner may from time to time 
provide. The Commissioner shall not be 
required to make any written determina¬ 
tion or background file document open 
to public inspection pursuant to section 
6110 or refrain from disclosure of any 
such documents or any information 
therein, except as provided by section 
6110 or with respect to a discovery order 
made in connection with a judicial pro¬ 
ceeding. The provisions of section 6110 
shall not apply to matters for which the 
determination of whether public inspec¬ 
tion should occur is made pursuant to 
section 6104. Matters within the ambit 
of section 6104 Include: any application 
filed with the Internal Revenue Service 
with respect to the qualification or ex¬ 
empt status of an organization, plan, or 
account described in section 6104(a) (1), 
whether the plan or account has more 
than 25 or less than 26 participants; any 
document issued by the Internal Reve¬ 
nue Service in which the qualification or 
exempt status of an organization, plan, 
or account described in section 6104 
(a) (1) is granted, denied or revoked or 
the portion of any document in which 
technical advice with respect thereto is 
given to a district director; any applica¬ 
tion filed, and any document issued by 
the Internal Revenue Service, with re¬ 
spect to the qualification or status of 
master, prototype, and pattern employee 
plans; the portion of any document is¬ 
sued by the Internal Revenue Service in 
which is discussed the effect on the qual¬ 
ification or exempt status of an orga¬ 
nization, plan, or account described in 
section 6104(a)(1) of proposed trans¬ 
actions by such organization, plan, or 
account; and any document issued by 
the Internal Revenue Service in which 
is discussed the qualification or status of 
an organization described in section 509 
(a) or 4942(J) (3), but not including any 
document issued to nonexempt charita¬ 
ble trusts described in section 4947 
(a)(1). 

Cb) Items that may be inspected only 
under certain circumstances —(1) Back¬ 
ground file documents. A background 
file document (as such term is defined 
In § 301.6110-2(g)) relating to a particu¬ 
lar written determination issued pur¬ 


suant to a request postmarked or hand 
delivered after October 31, 1976, shall 
not be subject to inspection until such 
written determination is open to public 
inspection or available for inspection 
pursuant to paragraph (b) (2) or (3) of 
this section, and then only if a written 
request pursuant to paragraph (c)(4) 
of this section is made for inspection of 
such background file document. Back¬ 
ground file documents relating to written 
determinations issued pursuant to re¬ 
quests postmarked or hand delivered be¬ 
fore November 1, 1976, shall be subject to 
inspection pursuant to section 6110 (h> 
and § 301.6110-6, when funds are appro¬ 
priated by Congress for such purpose. 
The version of the background file docu¬ 
ment which is available for inspection 
shall be the version originally made 
available for inspection, as modified by 
any additional disclosure pursuant to 
section 6110(d)(3) and (f)(4). 

(2) Technical advice memoranda in¬ 
volving civil fraud and criminal investi¬ 
gations. jeopardy and termination as¬ 
sessments . Any technical advice memo¬ 
randum (as such term is defined in 
§ 301.6110-2(f) involving any matter that 
is the subject of a civil fraud or criminal 
investigation, a jeopardy assessment (as 
such tepn is defined in section 6861), or 
a termination assessment (as such term 
is defined in section 6851) shall not be 
subject to inspection until all actions 
relating to such investigation or assess¬ 
ment are completed and theni only if a 
written request pursuant to paragraph 
(c) (4) of this section is made for in¬ 
spection of such technical advice memo¬ 
randum. A “civil fraud investigation” is 
any adminisstrative step or judicial pro¬ 
ceeding in which an issue for determina¬ 
tion is whether the Commissioner should 
impose additional tax pursuant to sec¬ 
tion 6653(b). A “criminal Investigation” 
is any administrative step or judicial 
proceeding in which an issue for deter¬ 
mination is whether a taxpayer should 
be charged with or is guilty of criminal 
conduct. An action relating to a civil 
fraud or criminal investigation includes 
any such administrative step or judicial 
proceeding, the review of subsequent re¬ 
lated activities and related returns of 
the taxpayer or related taxpayers, and 
any other administrative step or judicial 
procedure or proceeding or appellate 
process that is initiated as a consequence 
of the facts and circumstances disclosed 
by such investigation. An action relating 
to a jeopardy or termination assessment 
includes any administrative step or judi¬ 
cial proceeding that is initiated to de¬ 
termine whether to make such assess¬ 
ment, that is brought pursuant to section 
7429 to determine the appropriateness or 
reasonableness of such assessment, or 
that is brought to resolve the legal con¬ 
sequences of the tax status or liability 
issue underlying the making of such as¬ 
sessment. Any action relating to a civil 
fraud or criminal investigation, a Jeop¬ 
ardy assessment, or a termination as¬ 
sessment is not completed until all avail¬ 
able administrative steps and judicial 
proceedings and remedies, including ap¬ 
peals. have been completed. 
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(3) Written determinations with re¬ 
spect to adoption of or change in certain 
accounting or funding periods and meth¬ 
ods. Any general written determination 
(as defined in § 301.6110-2(c) that re¬ 
lates solely to approval of any adoption 
of or change in— 

(1) The funding method or plan year 
of a plan under section 412. 

(ii) A taxpayer's annual accounting 
period under section 442. 

(iii) A taxpayer’s method of account¬ 
ing under section 446(e), or 

<iv) A partnership's or partner’s tax¬ 
able year under section 706 

shall not be subject to inspection until 
such written determination would, but 
for this paragraph (b)(3), be open to 
public inspection pursuant to § 301.6110- 
5(c) and then only if a written request 
pursuant to paragraph (c) (4) of this 
section is made for inspection of such 
written determination. 

(c) Procedure for public inspection — 
(1) Place of public inspection. The text 
of any ruling (as such term is defined in 
§ 301.6110-2(d)) or technical advice 
memorandum that is open to public in¬ 
spection pursuant to section 6110 shall 
be located in the National Office Read¬ 
ing Room. The text of any determination 
letter (as such term is defined in § 301.- 
6110-2 (e)) that is open to public inspec¬ 
tion pursuant to section 6110 shall be 
located in the Reading Room of the Re¬ 
gional Office in which is located the 
district office that issued such determi¬ 
nation letter. Inspection of any written 
determination subject to inspection only 
upon written request shall be requested 
from the National Office Reading Room. 
Inspection of any background file docu¬ 
ment shall be requested only from the 
reading room in which the related writ¬ 
ten determination is either open to pub- 
lice inspection or subject to inspection 
upon written request. The locations and 
mailing addresses of the reading rooms 
are set forth in § 601.702(b) (3) (ii) of 
this chapter. 

(2) Time and manner of public inspec¬ 
tion. The inspection authorized by sec¬ 
tion 6110 will be allowed only in the place 
provided for such inspection in the pres¬ 
ence of an Internal Revenue officer or 
employee and only during the regular 
hours of business of the Internal Reve¬ 
nue Service office in which the reading 
room is located. The public will not be 
allowed to remove any record from a 
reading room. A person who wishes to 
inspect reading room material without 
visiting a reading room may submit a 
written request pursuant to paragraph 
(c) (4) of this section for copies of any 
such material to the Internal Revenue 
Service reading room in which is located 
such material. 

(3) Copies . Notes may be taken of any 
material open to public inspection under 
section 6110, and copies may be made 
manually. Copies of any material open 
to public inspection or subject to inspec¬ 
tion upon written request will be fur¬ 
nished by the Internal Revenue Service 
to any person making requests therefor 
pursuant to paragraph (c) (4) of this 
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section. If made at the time of inspec¬ 
tion, the request for copies need not be 
in writing, unless the material is not im¬ 
mediately available for copying. The 
Commissioner may prescribe fees pursu¬ 
ant to section 6110(j) for furnishing 
copies of material open oi subject to 
inspection. 

(4) Requests. Any request for copies 
of written determinations, for inspection 
of general written determinations relat¬ 
ing to accounting or funding periods and 
methods or technical advice memoranda 
involving civil fraud and criminal inves¬ 
tigations, and jeopardy and termination 
assessments, for inspection or copies of 
background file documents, and for cop¬ 
ies of the index shall be submitted to the 
reading room in which is located the re¬ 
quested material. If made in person, the 
request may be submitted to the internal 
revenue employee supervising the read¬ 
ing room. The request shall contain: 

(i) Authorization for the Internal 
Revenue Service to charge the person 
making such request for making copies, 
searching for material, and making de¬ 
letions therefrom; 

(ii) The maximum amount of charges 
which the Internal Revenue Service may 
incur without further authorization 
from the person making such request: 

(iii) With respect to requests for in¬ 
spection and copies of background file 
documents, the file number of the writ¬ 
ten determination to which such back¬ 
ground file document relates and a spe¬ 
cific identification of the nature or type 
of the background file document re¬ 
quested ; 

(iv) With respect to requests for in¬ 
spections of general written determina¬ 
tions relating to accounting or funding 
periods and methods, the day, week, or 
month of issuance of such written de¬ 
termination, and the applicable cate¬ 
gory as selected from a special summary 
listing of categories prepared by the In¬ 
ternal Revenue Service: 

(v) With respect to requests for cop¬ 
ies of written determinations, the file 
number of the written determination to 
be copied, which can be ascertained in 
the reading room or from the index; 

(vi) With respect to requests for cop¬ 
ies of portions of the index, the section 
of the Internal Revenue Code, related 
statute or tax treaty in which the per¬ 
son making such request is interested; 

(vii) With respect to material which 
is to be mailed, the name, address, and 
telephone number of the person making 
such request and the address to which 
copies of the requested material should 
be sent; and 

(viii) Such other information as the 
Internal Revenue Service may from time 
to time require in its operation of read¬ 
ing rooms. 

§ 301.6110—2 Meaning of terms. 

(a) Written determination. A "written 
determination” is a ruling, a determina¬ 
tion letter, or a technical advice memo¬ 
randum. as such terms are defined in 
paragraphs (d), (e), and (f) of this 
section, respectively. Notwithstanding 
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paragraphs (d) through (f) of this sec¬ 
tion, a written determination does not 
include, for example, opinion letters (as 
defined in 5 601.201(a)(4) of this 
chapter), information letters (as de¬ 
fined in § 601.201(a) (5) of this chapter), 
technical information responses, techni¬ 
cal assistance memoranda, notices of de¬ 
ficiency, reports on claims for refund. 
Internal Revenue Service decisions to 
accept taxpayers’ offers in compromise, 
earnings and profits determinations, or 
documents issued by the Internal Reve¬ 
nue Service in the course of tax admin¬ 
istration that are not disclosed to the 
persons to whose tax returns or tax lia¬ 
bility the documents relate. 

(b) Reference written determination. 
A "reference written determination” is 
any written determination that the 
Commissioner determines to have signifi¬ 
cant reference value. Any written deter¬ 
mination that the Commissioner deter¬ 
mines to be the basis for a published 
revenue ruling is a reference written 
determination until such revenue ruling 
is obsoleted. revoked, superseded or 
otherwise held to have no effect. 

(c) General written determination. A 
"general written determination” is any 
written determination that is not a ref¬ 
erence written determination. 

(d) Ruling. A "ruling” is a written 
statement issued by the National Office 
to a taxpayer or to the taxpayer’s au- * 
thorized representative (as such term is 
defined in § 601.201(e)(7) of this chap¬ 
ter) on behalf of the taxpayer, that in¬ 
terprets and applies tax laws to a specific 
set of facts. A ruling generally recites 
the relevant facts, sets forth the applica¬ 
ble provisions of law. and shows the ap¬ 
plication of the law to the facts. 

(e) Determination letter. A "determi¬ 
nation letter” is a written statement is¬ 
sued by a district director in response to 
a written inquiry by an individual or an 
organization that applies principles and 
precedents previously announced by the 
National Office to the particular facts 
involved. 

(f) Technical advice memorandum. A 
"technical advice memorandum” is a 
written statement issued by the National 
Office to. and adopted by, a district di¬ 
rector in connection with the examina¬ 
tion of a taxpayer’s return or considera¬ 
tion of a taxpayer’s claim for refund or 
credit. A technical advice memorandum 
generally recites the relevant facts, sets 
forth the applicable law, and states a 
legal conclusion. 

(g) Background file document — (1) 
General rule. A "background file docu¬ 
ment” is—(i) The request for a written 
determination. 

(ii) Any written material submitted 
in support of such request by the person 
by whom or on whose behalf the request 
for a written determination was made. 

(ill) Any written communication, or 
memorandum of a meeting, telephone 
communication, or other contact, be¬ 
tween employees of the Internal Reve¬ 
nue Service or Office of its Chief Counsel 
and persons outside the Internal Reve¬ 
nue Service in connection with such re- 
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quest or written determination which is 
received prior to the issuance (as such 
term is defined in paragraph (h) of this 
section) of the written determination, 
but not including communications de¬ 
scribed in paragraph (g)(2 ) of this sec¬ 
tion. and 

(iv) Any subsequent communication 
between the National Office and a dis¬ 
trict director concerning the factual cir¬ 
cumstances underlying the request for 
a technical advice memorandum, or con¬ 
cerning a request by the district director 
for reconsideration by the National Of¬ 
fice of a proposed technical advice 
memorandum. 

(2) Limitations. Notwithstanding par¬ 
agraph (g)(1 ) of this section, a “back¬ 
ground file document” shall not include 
any— 

(i) Communication between the De¬ 
partment of Justice and the Internal 
Revenue Service or the Office of its Chief 
Counsel relating to any pending civil or 
criminal case or investigation, 

(ii) Communication between Internal 
Revenue Service employees and employ¬ 
ees of the Office of its Chief Counsel, 

(ill) Internal memorandum or attor¬ 
ney work product prepared by the Inter¬ 
nal Revenue Service or Office of its Chief 
Counsel which relates to the develop¬ 
ment of the conclusion of the Internal 
Revenue Service in a written determina¬ 
tion. including, with respect to a tech¬ 
nical advice memorandum, the Trans¬ 
mittal Memorandum, as defined in 
§ 601.105(b) (5) (vi> (c> of this chapter. 

(iv) Correspondence or any portion of 
correspondence between the Internal 
Revenue Service and any person relating 
solely to the making of or extent of dele¬ 
tions pursuant to section 6110(c). or a 
request pursuant to section 6110(g) (3) 
and (4) for postponement of the time 
at which a written determination is 
made open or subject to inspection. 

(v) Material relating to (A) a request 
for a ruling or determination letter that 
is withdrawn prior to issuance thereof or 
that the Internal Revenue Service de¬ 
clines to answer, (B) a request for tech¬ 
nical advice that the National Office de¬ 
clines to answer, or (C) the appeal of a 
taxpayer from the decision of a district 
director not to seek technical advice, or 

(vi) Response to a request for tech¬ 
nical advice which the district director 
declines to adopt, and the district direc¬ 
tor’s request for reconsideration thereof. 

(h) Issuance. “Issuance” of a written 
determination occurs, with respect to 
rulings and determination letters, upon 
the mailing of the ruling or determina¬ 
tion letter to the person to whom it per¬ 
tains. Issuance of a technical advice 
memorandum occurs upon the adoption 
of the technical advice memorandum by 
the district director. 

(i) Person to whom written determina¬ 
tion pertains. A “person to whom a writ¬ 
ten determination pertains” in the per¬ 
son by whom a ruling or determination' 
letter is requested, but if requested by an 
authorized representative, the person on 
whose behalf the request is made. With 
respect to a technical advice memoran¬ 
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dum, a “person to whom a written de¬ 
termination pertains” is the taxpayer 
whose return is being examined or whose 
claim for refund or credit is being con¬ 
sidered. 

(j) Person to whom a background file 
document relates. A “person to whom a 
background file document relates” is the 
person to whom the related written de¬ 
termination pertains, as such term is de¬ 
fined in paragraph (i) of this section. 

(k) Person who has a direct interest in 
maintaining confidentiality. A “person 
who has a direct interest in maintaining 
the confidentiality of a written deter¬ 
mination” is any person whose name and 
address is listed in the request for such 
written determination, as required by 
§ 601.201(e) (2) of this chapter. A “per¬ 
son who has a direct interest in main¬ 
taining the confidentiality of a back¬ 
ground file document” is any person 
w r hose name and address is in such back¬ 
ground file document, or who has a direct 
interest in maintaining the confidential¬ 
ity of the written determination to which 
such background file document relates. 

(l) Successor in iriterest. A “successor 
in interest” to any person to whom a 
written determination pertains or back¬ 
ground file document relates is any per¬ 
son who acquires the rights and assumes 
the liabilities of such person with respect 
to the transaction which was the subject 
matter of the written determination, 
provided that the successor in interest 
notifies the Commissioner with respect to 
the succession in interest. 

§ 301.6110—3 Deletion of certain infor¬ 
mation in written determinations 
open to public inspection. 

(a) Information subject to deletion. 
There shall be deleted from the text of 
any written determination open to pub¬ 
lic inspection or subject to inspection 
upon written request and background file 
document subject to inspection upon 
written request pursuant to section 6110 
the following types of information: 

(1) Identifying details. Cl) The names, 
addresses, and identifying numbers (in¬ 
cluding telephone, license, social secu¬ 
rity, employer identification, credit card, 
and selective service numbers) of any 
person, other than the identifying de¬ 
tails of a person who makes a third-party 
communication described in § 301.6110- 
4(a), and 

(ii) Any other information that would 
permit a person generally knowledgeable 
with respect to the appropriate commu¬ 
nity to identify any person. The deter¬ 
mination of whether information would 
permit identification of a particular per¬ 
son will be made in view of information 
available to the public at the time the 
written determination or background file 
document is made open or subject to in¬ 
spection and in view of information that 
will subsequently become available, pro¬ 
vided the Internal Revenue Service is 
made aware of such information and the 
potential that such information may 
identify any person. The “appropriate 
community” is that group of persons who 
would be able to associate a particular 


person with a category of transactions 
one of which is described in the written 
determination or background file docu¬ 
ment. The appropriate community may 
vary according to the nature of the 
transaction which is the subject of the 
written determination. For example, if 
a steel company proposes to enter a 
transaction involving the purchase and 
installation of blast furnaces, the “ap¬ 
propriate community” may include all 
steel producers and blast furnace manu¬ 
facturers, but if the installation process 
is a unique process of which everyone in 
national industry is aware, the “appro¬ 
priate community” might also include 
the national industrial community. On 
the other hand, if the steel company pro¬ 
poses to enter a transaction involving the 
purchase of land on which to construct a 
building to house the blast furnaces, the 
“appropriate community” may also in¬ 
clude those residing or doing business 
within the geographical locale of the 
land to be purchased. 

(2) Information concerning national 
defense and foreign policy. Information 
specifically authorized under criteria es¬ 
tablished by an Executive order to be 
kept secret in the interest of national 
defense or foreign policy and which is in 
fact properly classified pursuant to such 
order. 

(3) Information exempted by other 
statutes and agency rules. Information 
specifically exempted from disclosure by 
any statute other than the Internal Rev¬ 
enue Code of 1954 and 5 U.S.C. 552 which 
is applicable to the Internal Revenue 
Service, and any information obtained 
by the Internal Revenue Service solely 
and directly from another Federal agen¬ 
cy subject to a nondisclosure rule of such 
agency. Deletion of information shall not 
be made solely because the same infor¬ 
mation was submitted to another Fed¬ 
eral agency subject to a nondisclosure 
rule applicable only to such agency. 

(4) Trade secrets and privileged or 
confidential commercial or financial in¬ 
formation —(i) Deletions to be made. 
Any— 

(A) Trade secrets, and 

(B) Commercial or financial informa¬ 
tion obtained from any person which, 
despite the fact that identifying details 
are deleted pursuant to paragraph (a) 
(1) of this section, nonetheless remains 
privileged or confidential. 

(ii) Trade secret. For purposes of par¬ 
agraph (a) (4) (1) (A) of this sectioh. a 
trade secret may consist of any formula, 
pattern, device or compilation of infor¬ 
mation that is used in one’s business, and 
that gives one an opportunity to obtain 
an advantage over competitors who do 
not know or use it. It may be a formula 
for a chemical compound, a process of 
manufacturing, treating or preserving 
materials, a pattern for a machine or 
other device, or a list of customers. The 
subject of a trade secret must be secret, 
that is, it must not be of public knowl¬ 
edge or of a general knowledge in the 
trade or business. Noyelty, in the patent 
law sense, is not required for a trade 
secret. 
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(iii) Privileged or confidential. For 
purposes of paragraph (a) (4) (i) (B) of 
tills section, information is privileged or 
confidential if from examination of the 
request and supporting documents relat¬ 
ing to a written determination, and in 
consideration of the fact that identify¬ 
ing details are deleted pursuant to para¬ 
graph (a) (1) of this section, it is deter¬ 
mined that disclosure of such informa¬ 
tion would cause substantial harm to 
the competitive position of any person. 
For example, while determining whether 
disclosure of certain information would 
cause substantial harm to X’s competi¬ 
tive position, the Internal Revenue 
Service becomes aware that this infor¬ 
mation has previously been disclosed to 
the public. In this situation, the Internal 
Revenue Service will not agree with X's 
argument that disclosure of the infor¬ 
mation would cause substantial harm to 
X’s competitive position. An example of 
information previously disclosed to the 
public is financial information contained 
in the published annual reports of wide¬ 
ly held public corporations. 

(5) Information within the ambit of 
personal privacy. Information the dis¬ 
closure of which would constitute a 
clearly unwarranted invasion of personal 
privacy, despite the fact that identifying 
details are deleted pursuant to para¬ 
graph (a)(1) of this section. Personal 
privacy information encompasses em- 
barassing or sensitive information that 
a reasonable person would not reveal to 
the public under ordinary circumstances. 
Matters of personal privacy include, but 
are not limited to, details not yet public 
of a pending divorce, medical treatment 
for physical or mental disease or injury, 
adoption of a child, the amount of a gift, 
and political preferences. A clearly un¬ 
warranted invasion of personal privacy 
exists if from analysis of information 
submitted in support of the request for 
a written determination it is determined 
that the public interest purpose for re¬ 
quiring disclosure is outweighed by the 
potential harm attributable to such in¬ 
vasion of personal privacy. 

(6) Information concerning agency 
regulation of financial institutions. In¬ 
formation contained in or related to re¬ 
ports prepared by. on behalf of, or for 
the use of an agency responsible for the 
regulation or supervision of financial in¬ 
stitutions concerning examination, oper¬ 
ation or condition of a financial institu¬ 
tion, disclosure of which would damage 
the standing of such financial institu¬ 
tion. 

(7) Information concerning wells. Ge¬ 
ological or geophysical information and 
data, including maps, concerning wells. 

(b) Manner of deletions. Whenever in¬ 
formation, which is not to be disclosed 
pursuant to section 6110(c), is deleted 
from the text of a written determination 
or background file document, substitu¬ 
tions therefore shall be made to the ex¬ 
tent feasible if necessary for an under¬ 
standing of the legal analysis developed 
in such written determination or to 
make the disclosed text of a background 
file document comprehensible. Wherever 
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any material is deleted, an indication of 
such deletion, and of any substitution 
therefor, shall be made in such manner 
as the Commissioner deems appropriate. 

(c) Limitations on the making oj de¬ 
letions. Any portion of a written deter¬ 
mination or background file document 
that has been deleted will be restored to 
the text thereof— 

(1) If pursuant to section 6110(d) (3) 
or (f) (4) (A) a court orders disclosure of 
such portion, or 

(2) If pursuant, to 5 301.6110-5(d) (1) 
an agreement Is reached to disclose in¬ 
formation. 

§ 301.6110—4 Coniniuni<Mi1ionM front 
third parties. 

(a) General rule. Except as provided 
in paragraph (b) of this section a record 
will be made of any communication, 
whether written, by telephone, at a meet¬ 
ing, or otherwise, received by the In¬ 
ternal Revenue Service or Office of its 
Chief Counsel prior to the issuance of a 
written determination from any person 
other than a person to whom the written 
determination pertains or the authorized 
representative of such person. This rule 
applies to any communication concern¬ 
ing such written determination, any 
communication concerning the request 
for such written determination, or any 
communication concerning other mat¬ 
ters involving such written determina¬ 
tion. A notation that such communica¬ 
tion has been made shall be placed on 
such written determination when it is 
made open to public inspection or avail¬ 
able for inspection upon written request 
pursuant to § 301.6110-5. The notation 
to be placed on a written determination 
shall consist of the date on which the 
communication was received and the 
category of the person making such com¬ 
munication, for example, Congressional, 
Department of Commerce, Treasury, 
trade association. White House, educa¬ 
tional institution. Any person may re¬ 
quest the Internal Revenue Service to 
disclose the name of any person about 
whom a notation has been made pursu¬ 
ant to this paragraph. 

(b) Limitations. The provisions of 
paragraph (a) of this section shall not 
apply to communications received by the 
Internal Revenue Service from em¬ 
ployees of the Internal Revenue Service 
or Office of its Chief Counsel, from the 
Chief of Staff of the Joint Committee 
on Internal Revenue Taxation, from the 
Department of Justice with respect to 
any pending civil or criminal cas? or in¬ 
vestigation, or from another government 
agency in response to a request made by 
the Internal Revenue Service to such 
agency for assistance involving the ex¬ 
pertise of such agency. 

(c) Action to obtain disclosure of iden¬ 
tity of verson to whom written deter¬ 
mination pertains. —(1) Creation of 
remedy. With respect to any written de¬ 
termination on which a notation has 
been placed pursuant to paragraph (a) 
of this section, any person may file a 
petition in the United States Tax Court 
or file a complaint in the United States 
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District Court for the District of Colum¬ 
bia for an order requiring that the iden¬ 
tity of any person to whom such written 
determination pertains be disclosed, but 
such petition or complaint must be filed 
within 36 months of the date such writ¬ 
ten determination is made open or sub¬ 
ject to inspection. 

(2) Necessary disclosure. Whenever an 
action is brought pursuant to section 
6110(d) (3), the court may order that the 
identity of any person to whom the writ¬ 
ten determination pertains be disclosed. 
Such disclosure may be ordered if the 
court determines that there is evidence 
in the record from which it could rea¬ 
sonably be concluded that an impropriety 
occurred or undue influence was exer¬ 
cised with respect to such written deter¬ 
mination by or on behalf of the per¬ 
son to whom the written determination 
pertains. The court may. pursuant to sec¬ 
tion 6110(d)(3), also order the dis¬ 
closure of any material deleted pursuant 
to section 6110(c) if such disclosure is 
in the public interest. The written de¬ 
termination or background file document 
with respect to which the disclosure was 
sought shall be revised to disclose the 
information which the court orders to be 
disclosed. 

(3) Required notice. If a proceeding is 
commenced pursuant to section 6110(d) 
(3) and paragraph (c)(1) of this section 
with respect to any written determina¬ 
tion. the Secretary shall send notice of 
the commencement of such proceeding to 
any person whose identity is subject to 
being disclosed and to the person about 
whom a third-party communication 
notation has been made pursuant to sec¬ 
tion 6110(d)(1). Such notice shall be 
sent, by registered or certified mail, to 
the last known address of the persons 
described in this paragraph (c) (3) with¬ 
in 15 days after notice of the petition 
or complaint filed pursuant to section 
6110(d)(3) is served on the Secretary. 

(4) Intervention. Any person who is 
entitled to receive notice pursuant to 
paragraph (c) (3) of this section shall 
have the right to intervene in any action 
brought pursuant to section 6110(d) (3). 
If appropriate such person shall be per¬ 
mitted to intervene anonymously. 

§301.6110—5 Notice ami time require¬ 
ments; actions to restrain disclosure; 
actions to obtain additional din- 
closure. 

(a) Notice —(1) General rule. Before 
a written determination is made open to 
public inspection or subject to inspection 
upon written request, or before a back¬ 
ground file document is subject to inspec¬ 
tion upon written request, the person to 
whom the written determination pertains 
or background file document relates 
shall be notified by the Commissioner of 
intention to disclose such written deter¬ 
mination or background file document. 
The notice with respect to a written de¬ 
termination, other than a written deter¬ 
mination described in § 301.6110-l(b) (2) 
or (3) shall be mailed when such writ¬ 
ten determination is issued. The notice 
with respect to any written determina- 
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tion relating to accounting or funding 
periods and methods, any technical ad¬ 
vice memoranda involving civil fraud 
and criminal investigations, and jeopardy 
and termination assessments, and any 
background file document shall be mailed 
within a reasonable time after the receipt 
of the first written request for inspection 
thereof. 

(2) Contents of notice. The notice re¬ 
quired by paragraph (a)(1) of this sec¬ 
tion shall— 

(1) Include a copy of the text of the 
written determination or background file 
document, which the Commissioner pro¬ 
poses to make open to public inspection 
or subject to inspection pursuant to a 
written request, on which is indicated 

(A) the material that the Commissioner 
proposes to delete pursuant to section 
6110(c), (B) any substitutions proposed 
to be made therefor, and (C) any third- 
party communication notations required 
to be placed pursuant to § 301.6110-4(a) 
on the face of the written determina¬ 
tion. 

(ii) State that the written determina¬ 
tion or background file document is to 
be open to public inspection or subject 
to inspection pursuant to a written re¬ 
quest pursuant to section 6110, 

(iii) State that the recipient of the no¬ 
tice has the right to seek administrative 
remedies pursuant to paragraph (b)(1) 
of this section and to commence judicial 
proceedings pursuant to section 6110(f) 

(3) within indicated time periods, and 

(iv) Prominently indicate the date on 
which the notice is mailed. 

(b) Actions to restrain disclosure —(1) 
Administrative remedies. Any person to 
whom a written determination pertains 
or background file document relates, and 
any successor in interest, executor or au¬ 
thorized representative of such person 
may pursue the administrative remedies 
described in 5 601.105(b) (5) (iii) (i) and 
(vi) (/) and 5 601.201(e) (11) and (16) 
of this chapter. Any person who has a 
direct interest in maintaining the con¬ 
fidentiality of any written determination 
or background file document or portion 
thereof may pursue the administrative 
remedies described in § 601.105(b) (5) 
(vi) (/) and § 601.201(e) (16) of this 
chapter. No person about whom a third- 
party communication notation has been 
made pursuant to 5 301.6110-4(a) may 
pursue any administrative remedy for 
the purpose of restraining disclosure of 
the identity of such person where such 
identity appears with respect to the mak¬ 
ing of such third-party communication. 

(2) Judicial remedy. Except as pro¬ 
vided in paragraph (b)(3) of this sec¬ 
tion, any person permitted to resort to 
administrative remedies pursuant to 
paragraph (b)(1) of this section may, if 
such person proposes any deletion not 
made pursuant to § 301.6110-3 by the 
Commissioner, file a petition in the 
United States Tax Court pursuant to sec¬ 
tion 6110(f)(3) for a determination 
with respect to such proposed deletion. 
If appropriate, such petition may be filed 
anonymously. Any petition filed pursu¬ 
ant to section 6110(f) (3) must be filed 
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within 60 days after the date on which 
the Commissioner mails the notice of 
intention to disclose required by section 
6110(f)(1) 

(3) Limitations on right to bring judi¬ 
cial actions. No petition shall be filed 
pursuant to section 6110(f) (3) unless the 
administrative remedies provided by 
paragraph (b)(1) of this section have 
been exhausted. However, if the peti¬ 
tioner has responded within the pre¬ 
scribed time period to the notice pur¬ 
suant to section 6110(f) (1) of intention 
• to disclose, but has not received the final 
administrative conclusion of the Internal 
Revenue Service within 50 days after the 
date on which the Commissioner mails 
the notice of intention to disclose re¬ 
quired by section 6110(f)(1), the peti¬ 
tioner may file a petition pursuant to 
section 6110(f)(3). No judicial action 
with respect to any written determina¬ 
tion or background file document shall 
be commenced pursuant to section 6110 
(f) (3) by any person who has received a 
notice with respect to such written de¬ 
termination or background file docu¬ 
ment pursuant to paragraph <b) (4) of 
this section. 

(4) Required notice. If a proceeding is 
commenced pursuant to section 6110(f) 
(3) with respect to any written deter¬ 
mination or background file document, 
the Secretary shall send notice of the 
commencement of such proceeding to 
any person to whom such written deter¬ 
mination pertains or to whom such back¬ 
ground file document relates. No notice 
is required to be sent to persons who have 
filed the petition that commenced the 
proceeding pursuant to section 6110(f) 
(3) with respect to such written deter¬ 
mination or background file document. 
The notice shall be sent, by registered or 
certified mail, to the last known ad¬ 
dress of the persons described in this 
paragraph (b) (4) within 15 days after 
notice of the petition filed pursuant to 
section 6110(f) (3) is served on the Sec¬ 
retary. 

(5) Intervention. Any person who is 
entitled to receive notice pursuant to 
paragraph (b)(4) of this section shall 
have the right to intervene in any action 
brought pursuant to this section. If ap¬ 
propriate. such person shall be permitted 
to intervene anonymously. 

(c) Time at which open to public in¬ 
spection —(1) General rule. Except as 
otherwise provided in paragraph (c) (2) 
of this section, the text of any written 
determination or background file docu¬ 
ment open to public inspection or avail¬ 
able for inspection upon written request 
pursuant to section 6110 shall be made 
open to or available for inspection no 
earlier than 75 days and no later than 90 
days after the date op which the Com¬ 
missioner mails the notice required by 
paragraph (a)(1) of this section. How¬ 
ever, if an action is brought pursuant to 
section 6110(f) (3) to restrain disclosure 
of any portion of such written determina¬ 
tion or background file document the 
disputed portion of such written deter¬ 
mination or background file document 
shall be made open to or available for 


inspection pursuant to paragraph <c) (2) 
(i) of this section. 

(2) Limitations —(i) Court order. The 
portion of the text of any written deter¬ 
mination or background file document 
that was subject to an action pursuant 
to section 6110(f)(3) to restrain disclo¬ 
sure in which the court determined that 
such disclosure should not be restrained 
shall be made open to or available for in¬ 
spection within 30 days of the date that 
the court order becomes final. However, 
in no event shall such portion of the text 
of such written determination or back¬ 
ground file document be made open to or 
available for inspection earlier than 75 
days after the date on which the Com¬ 
missioner mails the notice of intention 
to disclose required by section 6110(f) 

(1) and paragraph (a)(1) of this sec¬ 
tion. Such 30-day period may be ex¬ 
tended for such time as the court finds 
necessary to allow the Commissioner to 
comply with its decision. Any portion of 
a written determination or background 
file document which a court orders open 
to public inspection or subject to inspec¬ 
tion upon written request pursuant to 
section 6110(f)(4) or disclosed pursuant 
to section 6110(d)(3) shall be made open 
or subject to inspection or disclosed 
within such‘time as the court provides. 

(ii) Postponement based on incom¬ 
plete status of underlying transaction— 
(A) Initial period not to exceed 90 days. 
The time period set forth in paragraph 
(c)(1) of this section within which a 
written determination shall be made 
open to pubic inspection or available for 
inspection upon written request shall be 
extended, upon the written request of 
the person to whom such written de¬ 
termination pertains or the authorized 
representative of such person, until 15 
days after the date on which the trans¬ 
action set forth in the written determi¬ 
nation is scheduled to be completed, but 
such day shall be no later than 180 days 
after the date on which the Commis¬ 
sioner mails the notice of intention to 
disclose. 

(B) Additional period. The time period 
determined pursuant to paragraph (c) 

(2) (ii)(A) of this section shall be fur¬ 
ther extended upon an additional writ¬ 
ten request, if the Commissioner deter¬ 
mines from the information contained in 
such request that good cause exists to 
warrant such extension. This further ex¬ 
tension shall be until 15 days after the 
date on which the transaction set forth 
in the written determination is expected 
to be completed, but such day shall be 
no later than 360 days after the date on 
which the Commissioner mails the notice 
of Intention to disclose. The good cause 
required by this (B) exists if the person 
requesting the delay in inspection dem¬ 
onstrates to the satisfaction of the Com¬ 
missioner that it Is likely that the lack 
of such extension will cause interference 
with consummation of the pending 
transaction. 

(C) Written request for extension. The 
written request for extension of the time 
when a written determination is to be 
made open to public inspection or avail- 
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able for inspection upon written re¬ 
quest shall set forth the date on which 
it is expected that the underlying trans¬ 
action will be completed, and, with re¬ 
spect to the additional extension de¬ 
scribed in paragraph (c) (2) (ii) (B) of 
this section, set forth the reason for re¬ 
questing such extension. A request for 
extension of time may not be submitted 
until the notice of intention to disclose 
is mailed and must be received by the 
Internal Revenue Service office which 
issued such written determination no 
later than— 

(1) in the case of the initial exten¬ 
sion, 60 days after the date on which 
the Commissioner mails the notice of 
intention to disclose, or 

(2) In the case of the additional ex¬ 
tension, 15 days before the day on which, 
for purposes of paragraph (c) (2) (ii) (A) 
of this section, the transaction set forth 
in the written determination was ex¬ 
pected to have been completed. 

(D) Notice and determination of ac¬ 
tual completion. If an extension of time 
for inspection has been granted, and the 
transaction is completed prior to the day 
on which it was expected to have been 
completed, the Internal Revenue Service 
office which issued such written deter¬ 
mination shall be so notified by the 
person who requested such extension. 
In such event, the written determination 
shall be made open to public inspection 
or available for inspection upon written 
request on the earlier of (1) 30 days after 
the day on which the Commissioner is 
notified that the transaction is com¬ 
pleted, or (2) the day on which the 
written determination was scheduled to 
be made open to public inspection or 
available for inspection upon written re¬ 
quest pursuant to paragraph (c) (2) (ii) 
of this section. Similarly, if the Commis¬ 
sioner determines that the transaction 
was completed prior to the day on which 
it was expected to have been completed, 
even if the person requesting such ex¬ 
tension has not so notified the Internal 
Revenue Service, the written determina¬ 
tion shall be made open to public in¬ 
spection or available for inspection upon 
written request on the earlier of (/) the 
day which is 30 days after the Commis¬ 
sioner ascertains that the transaction is 
completed sooner than has been ex¬ 
pected, or (2) the day on which the 
written determination was scheduled to 
be made open to’public inspection or 
available for inspection upon written re¬ 
quest pursuant to paragraph (c) (2) (ii) 
of this section. 

(d) Actions to obtain additional dis¬ 
closure —(1) Administrative remedies. 
Under section 6110(f)(4) any person 
may seek to obtain additional disclosure 
of information contained in any written 
determination or background file docu¬ 
ment that has been made open or sub¬ 
ject to inspection. A request for such 
additional disclosure shall be submitted 
to the Internal Revenue Service office 
which issued such written determina¬ 
tion, or to which the request for inspec¬ 
tion of such background file document 
has been submitted pursuant to § 301.- 
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6110-1 (c) (4). and must contain the file 
number of the written determination or 
a description of the background file doc¬ 
ument (including the file number of the 
related written determination), the de¬ 
leted information which in the opinion 
of such person should be open or subject 
to inspection, and the basis for such 
opinion. If the Internal Revenue Service 
determines that the request constitutes 
a request for disclosure of the name, 
address, or the identifying numbers de¬ 
scribed in § 301.6110-3<a)(l)(i> of any 
person, it shall within a reasonable time 
notify the person requesting such dis¬ 
closure that disclosure will not be made. 
If the Internal Revenue Service deter¬ 
mines that the request or any portion 
thereof constitutes a request for disclo¬ 
sure of information other than the 
name, address, or the identifying num¬ 
bers described in § 301.6110-3(a) (1) (i) 
of any person, it shall send a notice 
that such additional disclosure has been 
requested to any person to whom the 
written determination pertains or back¬ 
ground file document relates, and to all 
persons who are identified by name and 
address in the written determination or 
background file document. Notice that 
such persons have been contacted shall 
be sent to the person requesting the 
additional disclosure. The notice that 
additional disclosure has been requested 
shall state that the Internal Revenue 
Service has determined that additional 
disclosure of information other than the 
name, address, or the identifying num¬ 
bers described in § 301 6110-3(a) (1) (i) 
of any person has been requested, inform 
the recipient of the notice that the per¬ 
son seeking the additional disclosure has 
the right under section 6110(f)(4) to 
bring a judicial action to attempt to 
compel such disclosure, and request the 
recipient of the notice to .reply within 
20 days by submitting a statement of 
whether or not the recipient of the 
notice agrees to the requested disclosure 
or portion thereof. If all persons to whom 
a notice is sent pursuant to this (1) 
agree to disclose the requested infor¬ 
mation or any portion thereof, the per¬ 
son seeking such disclosure will be so 
informed; the written determination or 
background file document shall be 
accordingly revised to disclose the in¬ 
formation with respect to which an 
agreement to disclose has been reached. 
If any of the persons to whom a notice 
is sent pursuant to this (1) do not agree 
to the additional disclosure or do not 
respond to such notice, the Internal Rev¬ 
enue Service shall within, a reasonable 
time so notify the person requesting 
such disclosure, and deny the request for 
additional disclosure. 

(2) Judicial remedy. Except as pro¬ 
vided in paragraph (d)(3) of this sec¬ 
tion. any person who seeks to obtain ad¬ 
ditional disclosure of information con¬ 
tained in any written determination or 
background file document may file a pe¬ 
tition pursuant to section 6110(f)(4) in 
the United States Tax Court or a com¬ 
plaint in the United States District Court 
for the District of Columbia for an order 
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requiring that such information be made 
open or subject to inspection. Nothing in 
this paragraph shall prevent the Com¬ 
missioner from disposing of written de¬ 
terminations and related background file 
documents pursuant to § 301.6110-7(a). 

(3) Limitations on right to bring ju¬ 
dicial action —(i) Exhaustion of admin¬ 
istrative remedies. No petition or com¬ 
plaint shall be filed pursuant to section 
6110(f)(4) unless the administrative 
remedies provided by paragraph (d)(1) 
of this section have been exhausted. How¬ 
ever. if the Internal Revenue Service does 
not approve or deny the request for ad¬ 
ditional disclosure within 180 days after 
the request is submitted, the person mak¬ 
ing the request may file a petition pur¬ 
suant to section 6110(f)(4). 

(ii) Actions to obtain identity. No pe¬ 
tition or complaint shall be filed pursuant 
to section 6110(f) (4) to obtain disclosure 
of the identity of any person to whom a 
wrritten determination on which a third- 
party communication notation has been 
placed pursuant to ? 301.6ll0-4(a> per¬ 
tains. Such actions shall be brought pur¬ 
suant to section 6110(d)(3). 

(4) Required notice. If a proceeding 
is commenced pursuant to section 6110 
(f) (4) with respect to anv written de¬ 
termination or background file docu¬ 
ment, the Secretary shall s*»nd notice of 
the commencement of such proceeding 
to any person to whom the written de¬ 
termination pertains or background file 
document relates, and to all persons who 
are identified by name and address in 
the written determination or background 
file document. The notice shall be sent, 
by registered or certified mail, to the last 
known address of the persons described 
in this paragraph (d) (4) within 15 days 
after notice of the petition or complaint 
filed pursuant to section 6110(f)(4) is 
served on the Secretary. 

(5) Intervention. Anv person who is 
entitled to receive notice pursuant to 
paragraph (d)(4) of this section shall 
have the right to intervene in any action 
brought pursuant to this section. If ap¬ 
propriate. such person shall be permitted 
to intervene anonymously. 

§ 301.6110—6 Writlm (Ictcrirniintion* in- 
sued in renpunne lo reuuenl* received 
before November 1, 1976. [Reserved 1 

§301.6110—7 MiRrellnneomt provisions. 

(a) Disposition of written determina¬ 
tions and background file documents — 
(1) Reference raritten determinations. 
The Internal Revenue Service shall not 
dispose of any reference wrritten deter¬ 
minations or related background file 
documents. The Commissioner may re¬ 
classify reference written determina¬ 
tions as general written determinations 
if the classification as reference was er¬ 
roneous or if the Commissioner deter¬ 
mines that such written determination 
no longer has any significant reference 
value. Notwithstanding the preceding 
sentence, the Commissioner shall not 
classify as a general written determina¬ 
tion any written determination which 
is determined to be the basis for a pub¬ 
lished revenue ruling unless such rev- 
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enue ruling is obsoleted, revoked, super¬ 
seded or otherwise held to have no effect. 

(2) General written determinations. 
The Internal Revenue Service may dis¬ 
pose of general written determinations 
and any background file document re¬ 
lating to such written determination 
pursuant to its established records dis¬ 
position procedures. Disposition of a 
written determination shall not occur 
earlier than 3 years after the date on 
which such written determination is 
made open to public inspection or avail¬ 
able for inspection upon written request. 
Disposition of a background file docu¬ 
ment shall not occur earlier than 3 years 
after the date on which the related writ¬ 
ten determination is made open to public 
inspection or available for inspection 
upon written request. 

(b) Precedential status of written de¬ 
terminations open to public inspection. 
A written determination may not be used 
or cited as precedent, but the rule set 
forth in this paragraph shall not apply 
to change the precedential status, if any. 
of written determinations issued with 
respect to taxes imposed by subtitle D 
of the Internal Revenue Code of 1954. 

(c) Civil remedies —(1) Liability for 
failure to make deletions or to conform 
to time limitations —(i) Creation of rem¬ 
edy. An exclusive remedy against the 
Commissioner shall exist in the Court 
of Claims for— 

(A) The person to whom the written 
determination pertains whenever the 
Commissioner fails to act in accordance 
with the time requirements of section 
6110(g), and 

(B) The person to whom the written 
determination pertains and any person 
identified in such written determination 
whenever the Commissioner fails to make 
deletions required by section 6110(c) if 
as a consequence of such failure there 
is disclosed the identity of such person 
or other information with respect to such 
person that is required to be deleted pur¬ 
suant to section 6110(c). 

(ii) Limitations. The remedy provided 
in paragraph (c)(l)(i) of this section 
for failure to make deletions shall be 
available only if— 

(A) The failure of the Commissioner 
to make the deletions required by section 
6110(c) is intentional or willful, 

(B) The Commissioner fails to make 
any deletion required by section 6110(c) 
which the Commissioner has agreed to 
make, or 

(C) The Commissioner fails to make 
any deletion which a court has ordered 
to be made pursuant to section 6110(f) 

(3). 

(ill) Damages. In any suit brought 
pursuant to paragraph (c) Cl) (i) of this 
section in-which the court determines 
that an employee of the Internal Reve¬ 
nue Service intentionally or willfully 
failed to make a deletion required by 
section 6110(c), or intentionally or will¬ 
fully failed to act in accordance with the 
time requirements of section 6110(g), 
the United States shall be liable, to the 
person described in paragraph (c)(1) 
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(1) of this section who brought the ac¬ 
tion, in an amount equal to the sum of— 

(A) Actual damages sustained by such 
person but in no case shall such person 
be entitled to receive less than the sum 
of $1,000, 

(B) The costs of the action, and 

(C) Reasonable attorney’s fees as de¬ 
termined by the court. 

(2) Liability for making additional 
disclosure of information. The Commis¬ 
sioner shall not be liable for making any 
additional disclosure ordered pursuant 
to an action described in § 301.6110-5(d) 

(2) if the notice required by § 301.6110-5 

(d) (4) is sent. 

(3) Obligation to defend action for ad¬ 
ditional disclosure. The Commissioner 
shall not be required to defend any ac¬ 
tion brought to obtain additional disclo¬ 
sure pursuant to section 6110(f)(4) if 
the notice required by § 301.6110-5 (d) 

(4) is sent. 

(4) Obligation to make deletions. The 
Commissioner shall be obligated to make 
only those deletions required by section 
6110(c) which he has agreed to make, 
those which a court has ordered to be 
made pursuant to § 301.6110-5(b) (2) 
and those the omission of which would 
be intentional or willful. 

(d) Fees —<1) General rule —(i) Cop¬ 
ies. The Commissioner may prescribe 
fees pursuant to 5 607.702(f)(4) of this 
chapter for the costs of furnishing copies 
of material open to public inspection or 
subject to inspection upon written re¬ 
quest pursuant to section 6110. 

<ii) Preparation of information avail¬ 
able upon request. The Commissioner 
may prescribe fees pursuant to § 601.702 
(f) of this chapter for the costs of 
searching for and making deletions from 
any written determinations and back¬ 
ground file documents that are subject 
to inspection only upon written request 
pursuant to § 301.6110-1 (b). 

<2> Reduction or waiver of fees —(1) 
Public interest. The Commissioner shall 
reduce or waive the fees described in 
paragraph (d)(1) of this section if the 
Commissioner detemines that furnish¬ 
ing copies of, searching for, or making 
deletions from any written determina¬ 
tion or background file document pri¬ 
marily benefits the general public, as de¬ 
scribed in § 601.702(f) (2) (ii) (B) of this 
chapter. 

(ii) Previous requests. The Commis¬ 
sioner may waive the fees described in 
paragraph (d)(1) of this section for 
searching for any written determina¬ 
tion or background file document if the 
search for such written determination or 
background file document was made pur¬ 
suant to a previous request for inspection 
thereof. The Commissioner shall waive 
the fees described in paragraph (d)(1) 
of this section for making deletions from 
any written determination or back¬ 
ground file document if the making of 
such deletions from such written deter¬ 
mination or background file document 
was made pursuant to a previous request 
for inspection thereof. Nothing in this 
(d)(2)Ui) shall prevent the Commis¬ 


sioner from prescribing fees for making 
additional deletions from such written 
determination or background file docu¬ 
ment pursuant to § 301.6110-5(b). 

[FR Doc.77-36064 Filed 12-15-77;8:45 ami 
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SUBCHAPTER F—PROCEDURE AND 
ADMINISTRATION 

(T.D. 75201 

PART 404—TEMPORARY REGULATIONS 
ON PROCEDURE AND ADMINISTRATION 
UNDER THE TAX REFORM ACT OF 1976 

Disclosure of Returns and Return Informa¬ 
tion to Designee of Taxpayer 

AGENCY: Internal Revenue Service. 
Treasury. 

ACTION: Temporary regulations. 

SUMMARY: This document provides 
temporary regulations relating to dis¬ 
closures of tax returns and tax return 
information to certain persons. These 
persons are either designated in a writ¬ 
ten request for or consent to a disclo¬ 
sure or are requested by the taxpayer to 
obtain information or provide assistance 
concerning the taxpayer’s return or 
other matter before the Internal Rev¬ 
enue Service. Changes to the applicable 
law were made by the Tax Reform Act 
of 1976. The regulations provide tax¬ 
payers and Internal Revenue Service 
personnel with guidance needed to com¬ 
ply with the act. 

DATE: The regulations are effective as 
of January 1,1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

KARL P. Fryzel of the Legislation and 
Regulations Division, Office of the 
Chief Counsel, Internal Revenue Serv¬ 
ice, 1111 Constitution Avenue NW.. 
Washington, D.C. 20224, Attention: 
CC: LR:T, 202-566-3294. 

SUPPLEMENTARY INFORMATION: 
Background 

On Tuesday, April 12, 1977, the Fed¬ 
eral Register published temporary regu¬ 
lations on procedure and administration 
(26 CFR Part 404) under section 6103 
(c) of the Internal Revenue Code of 
1954 (42 FR 19144). These temporary 
regulations were issued to provide tax¬ 
payers and Internal Revenue Service 
personnel with guidance needed to com¬ 
ply with section 1202(a) of the Tax Re¬ 
form Act of 1976. 

Written Request or Consent 

Section 1202(a) of the Tax Reform 
Act of 1976 amended section 6103 to per¬ 
mit disclosures of tax return and tax re¬ 
turn information to a person designated 
by the taxpayer in a written request or 
consent. Paragraph (a) of § 404.6103 
(c)-l prescribes rules governing the 
necessary form and content of these 
written requests or consents. Some stylis¬ 
tic changes have been made to this para¬ 
graph. 
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Disclosures for Information or 
Assistance 

A new paragraph (b) has been added 
to §404.6103(0-1. This paragraph pre¬ 
scribes rules for disclosures to a person 
who has been requested by the taxpayer 
to obtain information or provide assist¬ 
ance concerning a contact between the 
taxpayer and the Internal Revenue 
Service. 

Other Changes 

The language in paragraph (a) of 
§ 404.6103 (c)-l concerning fees for re¬ 
productions of tax returns and tax re¬ 
turn information has been deleted. This 
is not intended to imply that these fees 
will not be charged. This language was 
considered unnecessary because of the 
explicit statutory authority of section 
6103(p) (2). 

Drafting Information 

The principal author of this regulation 
was Karl P. Fryzel of the Legislation and 
Regulations Division of the Office of 
Chief Counsel, Internal Revenue Serv¬ 
ice. However, personnel from other of¬ 
fices of the Internal Revenue and Treas¬ 
ury Department participated in develop¬ 
ing the regulation, both on matters of 
substance and style. 

Adoption of Amendments to the 
Regulations 

Accordingly, § 404.6103<c)-l of the 
Temporary Regulations on Procedure 
and Administration is amended to read 
as follows: 

§ 404.6103(c)—1 Disclosure of returns 
and return information (including 
taxpayer return information) to 
designee of taxpayer. 

(a) Disclosure of returns and return 
information (including taxpayer return 
information) to person or persons desig¬ 
nated in a written request or consent. 
Section 6103(c) applies to disclosures of 
a return or return information (includ¬ 
ing taxpayer return information) to a 
person designated in a written request for 
or consent to disclosure. A request for* 
or consent to disclosure must be in the 
form of a w’ritten document pertaining 
solely to the authorized disclosure. The 
written document must be signed and 
dated by the taxpayer who filed the re¬ 
turn or to whom the return information 
relates. The taxpayer must also indicate 
in the written document— 

(1) The taxpayer’s taxpayer identity 
information described in section 6103 
(b)(6>; 

(2) The identity of the person to 
whom disclosure is to be made: 

(3) The type of return (or specified 
portion of the return) or return infor¬ 
mation (and the particular data) that 
is to be disclosed; and 

(4) The taxable year covered by the 
return or return information. 

Thus, for example, a provision included 
in a taxpayer’s application for a loan or 
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other benefit authorizing the Internal 
Revenue Service to disclose to the grantor 
of the loan or other benefit such returns 
or return information as the grantor may 
request for purposes of verifying infor¬ 
mation supplied on the application does 
not meet the requirements of this para¬ 
graph. The disclosure of a return or re¬ 
turn information authorized by a request 
for or consent to the disclosure shall not 
be made unless the request or consent is 
received by the Service within 60 days 
following the date upon which the re¬ 
quest or consent was signed and dated 
by the taxpayer. 

(b) Disclosure of returns and return 
information (including taxpayer return 
information) to designee of taxpayer to 
comply with request for information or 
assistance. Section 6103(c) applies to re¬ 
quests made by the taxpayer to other 
persons (for example, Members of Con¬ 
gress. friends or relatives of the taxpayer, 
and. when not acting as a taxpayer’s rep¬ 
resentative. income tax return prepar¬ 
ers) for information or assistance relat¬ 
ing to the taxpayer’s return or a transac¬ 
tion or other contact between the 
taxpayer and the Internal Revenue Serv¬ 
ice. The taxpayer’s request for informa¬ 
tion or assistance must be in the form of 
a letter or other written document signed 
and dated by the taxpayer. The taxpayer 
must also indicate in the written re¬ 
quest— 

(1) The taxpayer’s taxpayer identity 
information described in § 6103(b) (6); 

(2> The identity of the person to 
whom disclosure is to be made; and 

(3) Sufficient facts underlying the re¬ 
quest for information or assistance to en¬ 
able the Service to determine the nature 
and extent of the information or assist¬ 
ance requested and the returns or return 
information to be disclosed in order to 
comply with the taxpayer’s request. 

A return or return information will be 
disclosed to the taxpayer’s designee as 
provided by this paragraph only to the 
extent considered necessary by the Serv¬ 
ice to comply with the taxpayer’s request 
for information or assistance. This para¬ 
graph does not apply to disclosures to a 
taxpayer’s representative in connection 
with practice before the Internal Revenue 
Service (as defined in Treasury Depart¬ 
ment Circular No. 230). For disclosures 
in these cases, see § 601.502(c) of this 
chapter. 

(c> Exceptions. A disclosure of return 
information shall not be made under this 
section if the Internal Revenue Service 
determines that the disclosure would 
seriously impair Federal tax administra¬ 
tion (as defined in section 6103(b)(4)). 

There is a need for immediate guidance 
with respect to the provisions contained 
in this Treasury decision. For this reason, 
it is found impracticable to issue it with 
notice and public procedure under sub¬ 
section (b) of section 553 of Title 5 of the 
United States Code or subject to the ef¬ 
fective date limitation of subsection (d) 
of that section. 
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(Section 7805 of the Internal Revenue Codo 
of 1954 (68A Stat. 917; 26 US.C. 7805).) 

William E. Williams, 

Acting Commissioner of 
Internal Revenue. 

Approved: December 7,1977. 

t>ONALD C. LUBICK, 

Acting Assistant Secretary of 
the Treasury. 

[FR Doc.77-36049 Filed 12-15-77;8:45 am] 
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[T.D. 7521] 

PART 404—TEMPORARY REGULATIONS 
ON PROCEDURE AND ADMINISTRATION 
UNDER THE TAX REFORM ACT OF 1976 

Disclosure of Return Information to Certain 
Officers and Employees of the Depart¬ 
ment of Commerce and Federal Trade 
Commission 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Temporary regulations. 

SUMMARY: This document provides 
temporary regulations for disclosures by 
the Internal Revenue Service to officers 
and employees of the Department of 
Commerce and the Federal Trade Com¬ 
mission for use in statistical programs 
and related activities authorized by law. 
Changes to the applicable tax law were 
made by the Tax Reform Act of 1976. 
The regulations provide Internal Reve¬ 
nue Service, Social Security Administra¬ 
tion, Department of Commerce, and 
Federal Trade Commission personnel 
with guidance needed to comply with the 
Act. 

DATE: The regulations are effective as 
of January 1, 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Karl P. Fryzel of the Legislation and 
Regulations Division, Office of the 
Chief Counsel, Internal Revenue Serv¬ 
ice, 1111 Constitution Avenue, NW.. 
Washington, D.C. 20224, Attention: 
CC: LR:T, 202-566-3294, not a toll- 
free call. 

SUPPLEMENTARY INFORMATION: 

Background 

On Thursday, March 3, 1977, the Fed¬ 
eral Register published temporary regu¬ 
lations on procedure and administration 
(26 FR Part 404) under section 6103 
(j) (1) and (2) of the Internal Revenue 
Code of 1954 (42 FR 12181). These tem¬ 
porary regulations were issued to pro¬ 
vide personnel of the Internal Revenue 
Service, Department of Commerce, and 
Federal Trade Commission with guidance 
needed to comply with section 1202(a) 
of the Tax Reform Act of 1976. 

Tax Reform Act of 1976 

Section 1202(a) of the Tax Reform 
Act of 1976 added section 6103(J) (1) and 
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(2) to the Internal Revenue Code of 
1954. Section 6103(j)(l) allows the In¬ 
ternal Revenue Service to disclose re¬ 
turn or return information to officers 
and employees of the Bureau of Census 
and Economic Analysis of the Depart¬ 
ment of Commerce for specified statisti¬ 
cal purposes and related activities au¬ 
thorized by law. Section 6103<j) (2) al¬ 
lows the Internal Revenue Service to 
disclose corporate income return infor¬ 
mation to officers and employees of the 
Division of Financial Statistics of the 
Bureau of Economics of the Federal 
Trade Commission for purposes of ad¬ 
ministering authorized economic surveys 
of corporations. 

Congress intended that the Internal 
Revenue Service make these disclosures 
pursuant to Treasury regulations spec¬ 
ifying the limited types of tax informa¬ 
tion (for example, name, address, etc.) 
to be* disclosed to each agency. Tempo¬ 
rary regulations §§ 404.6103(j) (1)-1 and 
404.6103(j) (2)-l issued on March 3, 1977 
provided these rules. 

Chances 

Certain changes have been made to 
these temporary regulations. First, new 
provisions have been added to §§ 404.6103 
(j)(l)-l(b) and 404.6103(j) (2>-l(a) to 
permit the Social Security Administra¬ 
tion to disclose certain employment tax 
return information and data to the Cen¬ 
sus Bureau and Federal Trade Commis¬ 
sion for the statistical purposes de¬ 
scribed in section 6103(j) (1)(A) and 
(2). The Social Security Administration 
is not permitted to make these disclo¬ 
sures without the written authorization 
of the Internal Revenue Service. 

Second, the restriction in § 404.6103 
(j)(l)~l(b), relating to the disclosure 
to the Census Bureau of certain individ¬ 
ual income tax information for revenue 
sharing purposes, to 1975 returns has 
been removed. This information will be 
disclosed to the Census Bureau for all 
future taxable years. 

Third, a series of technical and stylis¬ 
tic changes has been made to the tem¬ 
porary regulations. 

Drafting Information 

The principal author of this regula¬ 
tion was David E. Dickinson of the Office 
of Chief Counsel, Internal Revenue 
Service. However, personnel from other 
offices of the Internal Revenue Service 
and Treasury Department participated 
in developing the regulation, both on 
matters of substance and style. 

Adoption of amendments to the reg¬ 
ulations . Accordingly, 26 CFR Part 404 
is amended as follows: 

Paragraph 1. Paragraphs (b) and (d) 
of § 404.6103(j) (1)-1 are amended to 
read as follows: 

§ 40-1.6103 (j) (1)—1 Disclosure of re¬ 
turn information to the Department 
of Commerce for certain statistical 
purposes and related activities. 

• • • * * 

(b) Disclosure of return information 
to officers and employees of the Bureau 
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of the Census. (1) Officers or employees 
of the Internal Revenue Service will dis¬ 
close the following return information 
reflected on returns of an individual tax¬ 
payer to officers and employees of the 
Bureau of the Census for purposes of 
conducting and preparing, as authorized 
by law, intercensal estimates of popula¬ 
tion and per capita income for all geo¬ 
graphic areas included in the general 
revenue sharing program and demo¬ 
graphic statistics programs, censuses 
and related program evaluation: 

(1) Taxpayer identity information (as 
defined in section 6103(b) (6), other than 
the name of the taxpayer), validity code 
with respect to the taxpayer identifying 
number (as described in section 6109), 
and taxpayer identifying number of 
spouse, if reported: 

<ii) District office and service center 
codes; 

(ill) Marital status; 

(iv) Numbers and classifications of 
reported exemptions; 

iv) Adjusted gross income; 

(vi) Wage and salary income; 

(vii) Dividend income; 

<viii) Interest income; 

(ix) Gross rent and royalty income; 

(x) Entity code; 

(xi) Residence information from the 
revenue sharing question; 

(xii) Code indicators for Form 1040; 
Schedules C, D. E, F, and SE; and 

(xiii) Julian date relative to filing. 

(2) Officers or employees of the Inter¬ 
nal Revenue Service will disclose to offi¬ 
cers and employees of the Bureau of the 
Census for purposes of conducting, as au¬ 
thorized by law. demographic, economic, 
and agricultural statistics programs and 
censuses and related program evalua¬ 
tion: 

(i) From the business master files of 
the Service: 

(A) Taxpayer name directory, and 

(B) Entity records consisting of tax¬ 
payer identity information (as defined 
in section 6103(b) (6)), the principal in¬ 
dustrial activity code, and monthly cor¬ 
rections of, and additions to, such entity 
records; 

(11) From Form SS-4, all return infor¬ 
mation reflected’on such return; 

(ill) From a quarterly or annual em¬ 
ployment tax return: 

(A) Taxpayer identifying number (as 
described in section 6109) of the em¬ 
ployer and any employee identified on 
such return, 

(B) Total compensation paid, 

(C) Total number of employees re¬ 
flected on such return, 

(D) Master file tax account number, 

(E) Taxable period covered by such 
return, 

(F) Employment code, 

(G> Final return indicator, 

(H) Document locator number, 

(I) Record code, 

(J) Total number of individuals em¬ 
ployed in the taxable period covered by 
the return, 

(K) Taxable wages paid for purposes 
of chapter 21 to each such employee. 


(L) Taxable tip income for purposes 
of chapter 21 reported on the return 
with respect to each such employee, 

(M) Total taxable wages paid for pur¬ 
poses of chapter 21, and 

(N) Total taxable tip income reported 
for purposes of chapter 21; and 

(iv) From Form 1040, Schedule SE: 

(A) Taxpayer identifying number of 
self-employed individual, 

<B) Business activities subject to the 
tax imposed by chapter 21. 

(C) Net earnings from farming. 

(D) Net earnings from nonfarming 
activities, 

(E) Total net earnings from self-em¬ 
ployment, and 

(F) Taxable self-employment income 
for purposes of chapter 2. 

(3) Officers or employees of the In¬ 
ternal Revenue Service will disclose the 
following business related return infor¬ 
mation reflected on the return of a tax¬ 
payer to officers and employees of the 
Bureau of the Census for purposes of 
conducting and preparing, as authorized 
by law, demographic, economic, and agri¬ 
cultural statistics programs and cen¬ 
suses: 

(1) From Form 1040, Schedule C, tax¬ 
payer identity information (as defined 
in section 6103(b) (6)), the principal in¬ 
dustrial activity code, reported gross re¬ 
ceipts, returns and allowances, cost of 
labor, and salaries and wages: 

(ii) From Form 1120F, Section II, and 
Forms 1065, 1120, 1120S. 990C, and 990T. 
the taxpayer identifying number (as de¬ 
scribed in section 6109), the principal in¬ 
dustrial activity code, and reported gross 
receipts less returns and allowances; 

(iii) From Form 1040, Schedule F, tax¬ 
payer identity information and reported 
gross profits (cash basis) or gross sales 
(accrual basis) and labor hired; 

(iv) From Form 1040, Schedule C, and 
Forms 1065, 1120, and 1120S, answers 
to the business activity questions; 

(v) From Form 1040, Schedule C, busi¬ 
ness address and answer to the question 
relating to Form 941; 

(vi) From Form 990PF the taxpayer 
identifying number, the principal indus¬ 
trial activity code, and reported total re¬ 
ceipts; 

(vii) From Form 1065, the names and 
taxpayer identifying numbers of no more 
than 10 members of the partnership; and 

(viii) From Form 1120S the names and 
taxpayer identifying numbers of, and the 
number of shares of stock owned by, no 
. more than 10 shareholders of the corpo¬ 
ration. 

(4) Officers or employees of the Inter¬ 
nal Revenue Service will disclose return 
information relating to a taxpayer con¬ 
tained in the exempt organization mas¬ 
ter files of the Service to officers and em¬ 
ployees of the Bureau of the Census for 
purposes of conducting and preparing, as 
authorized by law. economic censuses. 
This return information consists of tax¬ 
payer identity information (as defined 
in section 6103(b)(6)), activity codes, 
and filing requirement code, and monthly 
corrections of, and additions to, such re¬ 
turn information. 
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(5) Subject to the requirements of 
paragraph (d) of this section, officers or 
employees of the Social Security Admin¬ 
istration to whom the following return 
information has been disclosed as pro¬ 
vided by section 6103(1) (1) (A) may dis¬ 
close such return information to officers 
and employees of the Bureau of the 
Census for purposes described in sub- 
paragraph (2) or (3) of this paragraph: 

(i) From Form SS-4, all return infor¬ 
mation reflected on such return; 

(ii) From a quarterly or annual em¬ 
ployment tax return: 

(A) Taxpayer identifying number (as 
described in section 6109) of the em¬ 
ployer and any employee identified on 
such return, 

(B) Total number of employees re¬ 
flected on the return, 

(C) Total number of individuals em¬ 
ployed in the taxable period covered by 
the return, 

(D) Taxable wages paid for purposes 
of chapter 21 to each such employee, 

(E) Taxable tip income for purposes 
of chapter 21 reported on the return with 
respect to each such employee, 

(F) Total taxable wages paid for pur¬ 
poses of chapter 21, and 

(G) Total taxable tip income reported 
for purposes of chapter 21; and 

(iii) From Form 1040, Schedule SE: 
(A> Taxpayer identifying number of 
self-employed individual. 

(B) Business activities subject to the 
tax imposed by chapter 21, 

(C) Net earnings from farming, 

(D) Net earnings from nonfarming 
activities, 

(E) Total net earnings from self- 
employment, and 

(F) Taxable self-employment income 
for purposes of chapter 2. 

• * • • * 

(d) Procedures and restrictions. Dis¬ 
closure of return information by officers 
or employees of the Internal Revenue 
Service or the Social Security Adminis¬ 
tration as provided by paragraphs (b) 
and (c) of this section will be made only 
upon written request to the Commis¬ 
sioner of Internal Revenue by the Sec¬ 
retary of Commerce describing the par¬ 
ticular return information to be dis¬ 
closed and the taxable period or date to 
which such return information relates 
and designating by name and title the 
officers and employees of the Bureau of 
the Census or the Bureau of Economic 
Analysis to whom such disclosure is au¬ 
thorized. Disclosure of return informa¬ 
tion by officers or employees of the Social 
Security Administration as provided by 
subparagraph (5) of paragraph (b) 
shall be made only as and to the extent 
authorized in writing by the Commis¬ 
sioner of Internal Revenue, which writ¬ 
ten authorization shall be directed to the 
Commissioner of Social Security and may 
contain such conditions or requirements 
on such disclosure as the Commissioner 
of Internal Revenue shall prescribe. No 
such officer or employee to whom return 
information is disclosed pursuant to the 
provisions of paragraph (b) or (c) shall 


disclose such return information to any 
person, other than the taxpayer to whom 
such return information relates or other 
officers or employees of such bureau 
whose duties or responsibilities require 
such disclosure for a purpose described 
in paragraph (b) or (c), except in a form 
which cannot be associated with, or 
otherwise identify, directly or indirectly, 
a particular taxpayer. If the Service de¬ 
termines that the Bureau of the Census 
or the Bureau of Economic Analysis, or 
any officer or employee thereof, has 
failed to. or does not, satisfy the require¬ 
ments of section 6103(p) (4) or regula¬ 
tions or published procedures thereun¬ 
der, the Service may take such actions 
as are deemed necessary to ensure that 
such requirements are or will be satis¬ 
fied, including suspension of disclosures 
of return information otherwise author¬ 
ized by section 6103(j) (1) and paragraph 
(b) or (c) of this section, until the Serv¬ 
ice determines that such requirements 
have been or will be satisfied. 

Par. 2. Section 404.6103(j) (2)-l is 
amended to read as follows: 

§ i(M.6103(j) (2)— 1 Disclosure of re¬ 
turn information to officers anil 
employees of the Federal Trade 
Commission for certain statistical 
purposes and related activities. 

(a) General rule. (1) Pursuant to the 
provisions of section 6103CJ) C2) of the 
Internal Revenue Code of 1954 and sub¬ 
ject to the requirements of paragraph 
<b) of this section, officers or employees 
of the Internal Revenue Service will dis¬ 
close the following return information 
(as defined by section 6103(b)(2)) re¬ 
flected on the return of a corporation 
with respect to the tax imposed by chap¬ 
ter 1 to officers and employees of the 
Division of Financial Statistics of the 
Bureau of Economics of the Federal 
Trade Commission for purposes of devel¬ 
oping and preparing, as authorized by 
law. the Quarterly Financial Report: 

(1) From the business master files of 
the Service: (A) Taxpayer identity in¬ 
formation (as defined in section 6103(b) 
( 6 )), 

(B) Consolidated return and final re¬ 
turn indicators. 

(C) Principal industrial activity code, 

(D) Partial year indicator. 

(E) Annual accounting period, 

(F> Gross receipts less returns and al¬ 
lowances, 

(G) New income or loss, 

(H) Total assets; and 

(ii) From Form SS-4: (A) Month 
and year in which such form was exe¬ 
cuted. 

(B) Taxpayer identity information; 
and 

(C) Principal industrial activity, geo¬ 
graphic, firm size, and reason for appli¬ 
cation codes. 

(2) Subject to the requirements of 
paragraph (b) of this section, officers or 
employees of the Social Security Admin¬ 
istration to whom the following return 
information reflected on Form SS-4 with 
respect to a corporation has been dis¬ 
closed as provided by section 6103(1) (1) 
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(A) may disclose such return informa¬ 
tion to officers and employees of the Di¬ 
vision of Financial Statistics of the Bu¬ 
reau of Economics of the Federal Trade 
Commission for a purpose described in 
subparagraph (1) of this paragraph: 

(i) Month and year in which such 
form was executed; 

(ii) Taxpayer identity information; 
and 

(iii) Principal industrial activity, geo¬ 
graphic, fii*m size, and reason for appli¬ 
cation codes. 

(b) Procedures and restrictions. Dis¬ 
closure of return information by officers 
or employees of the Internal Revenue 
Service or the Social Security Admin¬ 
istration as provided by paragraph (a) 
of this section will be made only upon 
written request to the Commissioner of 
Internal Revenue by the Chairman of the 
Federal Trade Commission describing the 
particular return information to be dis¬ 
closed and the table period or date to 
which such return information relates 
and designating by name and title the 
officers and employees of the Division of 
Financial Statistics of the Bureau of 
Economics to whom such disclosure is 
authorized. Disclosure of return infor¬ 
mation by officers or employees of the 
Social Security Administration as pro¬ 
vided by subparagraph (2) of paragraph 
(a) shall be made only as and to the 
extent authorized in writing by the Com¬ 
missioner of Internal Revenue, which 
written authorization shall be directed 
to the Commissioner of Social Security 
and may contain such conditions or re¬ 
quirements on such disclosure as the 
Commissioner of Internal Revenue shall 
prescribe. No such officer or employee 
to whom return information is disclosed 
pursuant to the provisions of paragraph 
(a) shall disclose such return informa¬ 
tion to any person, other than the tax¬ 
payer to whom such return information 
relates or other officers or employees of 
such division whose duties or responsi¬ 
bilities require such disclosure for a pur¬ 
pose described in paragraph (a), except 
in a form which cannot be associated 
with, or other wise identity, directly or 
indirectly, a particular taxpayer. If the 
Service determines that the division, or 
any officer or employee thereof, has failed 
to, or does not, satisfy the requirements 
of section 6103(p) (4) or regulations or 
published procedures thereunder, the 
Service .may take such actions as are 
deemed necessary to ensure that such 
requirements are or will be satisfied, in¬ 
cluding suspension of disclosures of re¬ 
turn information otherwise authorized 
by section 6103(j) (2) and paragraph (a) 
of this section until the Service deter¬ 
mines that such requirements have been 
or will be satisfied. 

There is a need for immediate guid¬ 
ance with respect to the provisions con¬ 
tained in this Treasury decision. For this 
reason, it is found impracticable to issue 
it with notice and public procedure un¬ 
der subsection (b) of section 553 of Title 
5 of the United States Code or subject to 
the effective date limitation of subsec¬ 
tion (d) of that section. 
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This Treasury decision is issued under 
the authority contained in section 7805 
of the Internal Revenue Code of 1954 
(68A Stat. 917; 26 U.S.C. 7805). 

Jerome Kurtz, 

Commissioner of Internal Revenue . 

Approved: November 28.1977. 
Laurence N. Woodworth. 

Assistant Secretary of the Treas¬ 
ury . 

|FR Doc.77-36065 Filed 12-15-77:8:45 ami 


[ 4510 - 26 ] 

Title 29—Labor 

CHAPTER XVII—OCCUPATIONAL SAFETY 
AND HEALTH ADMINISTRATION, DE¬ 
PARTMENT OF LABOR 

PART 1952—APPROVED STATE PLANS 
FOR ENFORCEMENT OF STATE STAND¬ 
ARDS 

Connecticut—Resumption of Federal En¬ 
forcement and Notice of Recision of 
Operational Agreement 

AGENCY; Occupational Safety and 
Health Administration Labor. 

ACTION: Final rule. 

SUMMARY: Tliis rule reinstates the ex¬ 
ercise of Federal enforcement of occu¬ 
pational safety and health standards in 
the State of Connecticut. The action 
was taken as a result of recent State 
legislation, effective June 30, 1978, which 
would eliminate State enforcement of 
these standards in the private sector. 

EFFECTIVE: October 1, 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Rrencie V. MeGlown, Project Officer, 
Office of State Programs, Occupational 
Safety and Health Administration, 
U.S. Department of Labor, 200 Consti¬ 
tution Avenue. NW.. Rm N-3112, 
Washington, D.C. 20210,202-523-8031. 

SUPPLEMENTARY INFORMATION: 
Background 

Part 1954 of Title 29, Code of Federal 
Regulations, sets out procedures under 
section 18 of the Occupational Safety 
and Health Act of 1970 (hereinafter 
called the Act) (29 U.S.C. 661) for the 
evaluation and monitoring of State plans 
which have been approved under section 
18(c) of the Act and 29 CFR Pajt 1902. 
Section 1954.3 of this chapter provides 
guidelines and procedures for the exer¬ 
cise of discretionary Federal enforce¬ 
ment authority under section 18(e) of 
the Act with regard to Federal standards 
in issues covered under an approved 
State plan. Under § 1954.3(b) of this 
chapter. Federal enforcement authority 
will not be exercised as to occupational 
safety and health issues covered under 
a State plan where a State is operational. 

On January 4, 1974, notice of approval 
of the Connecticut plan was published « 39 
FR 1012) and on September 25, 1975, no¬ 
tice was published in the Federal Regis¬ 
ter (40 FR 44130) that it had been deter¬ 
mined that Connecticut had met the con¬ 


ditions for operational status and of the 
signing of an agreement effective 
June 25, 1975, between Frank Santa- 
quida. Commissioner of the Connecticut 
Department of Labor and Vernon A. 
Strahm, Assistant Regional Director for 
Occupational Safety and Health, U.S. 
Department of Labor. The operational 
agreement sets forth the scope of the 
exercise of concurrent Federal authority, 
specific areas of State responsibility, and 
delineates continuing Federal responsi¬ 
bilities in the State where Connecticut's 
occupational safety and health standards 
are in effect and operational (29 CFR 
1952.302). Under the terms and condi¬ 
tions of this agreement the State is re¬ 
quired, among other things, to have en¬ 
abling legislation in order to be consid¬ 
ered operational (29 CFR 1954.3(b)(1)). 
As a result of the enactment of an 
amendment (Public Act No. 77-610) to 
the State's Occupational Safety and 
Health Administration law which limits 
the application of the Connecticut Occu¬ 
pational Safety and Health Act to public 
employees will not have the required en¬ 
abling legislation with respect to em¬ 
ployers in the private sector, after 
June 30, 1978. 

Notice op Recision of Connecticut Op¬ 
erational Agreement and Resumption 
op Federal Enforcement Activity 

As a result of this State legislation 
providing for withdrawal of State en¬ 
forcement in the private sector and in 
accordance with 5 1954.3(b)(1) of this 
chapter, notice is hereby given that an 
agreement effective October 1, 1977, and 
incorporated as part of the Connecticut 
plan has been entered into between Frank 
Santaquida. Commissioner, Connecticut 
Department of Labor and Gilbert J. Saul- 
ter. Regional Administrator for Occupa¬ 
tional Safety and Health, the U.S. De¬ 
partment of Labor, to rescind the Oper¬ 
ational Status Agreement that became 
effective in June 1975. Under this Octo¬ 
ber 1, 1977 agreement all State occupa¬ 
tional safety and health enforcement ac¬ 
tivities in Connecticut will terminate ex¬ 
cept activities required for continuing to 
process cases arising out of inspections 
conducted prior to October 1, 1977, the 
date of the resumption of enforcement 
in Connecticut by the Federal Occupa¬ 
tional Safety and Health Administration 
in all occupational safety and health Is¬ 
sues. An agreement effective October 1, 
1977 was signed between the above men¬ 
tioned parties pursuant to section 7(c) 
(1) of the Act «29 U.S.C. 656(c) (1)), the 
purpose of which is to utilize State per¬ 
sonnel in supplementing the Federal en¬ 
forcement activity. Under the terms of 
the section 7(c)(1) agreement, ten (10) 
qualified State safety compliance officers 
will join the Federal enforcement pro¬ 
gram, have their services reimbursed un¬ 
der the agreement and generally will 
have the authority of Federal compli¬ 
ance officers. Nothing in the agreement 
precludes the State from otherwise ex¬ 
ercising its responsibilities and authority 
under State law. 


Accordingly. Subpart X of 29 CFR part 
1952 is hereby amended as set forth be¬ 
low. In order to preclude gaps in em¬ 
ployee occupational safety and health 
protection and in consideration of the 
fact that tills action is in response to 
State legislative activity, the amend¬ 
ment to the agreement is made effective 
as of October 1. 1977, with further pub¬ 
lic comment and notice deemed un¬ 
necessary. 

Section 1952.302 is amended to read 
as follows: 

§ 1952,302 I^rvcl of Federal enforce¬ 
ment. 

Pursuant to § 1902.20(b) (1) (iii) of this 
chapter, effective October 1,1977, Federal 
enforcement in Connecticut will be ex¬ 
ercised to assure occupational safety and 
health protection to employees in Con¬ 
necticut. 

(Secs. 8(g)(2), 18. 84 StM. 1600, 1608 (29 
U.S.C. 657(g) (2), 667).,) 

Signed at Washington, D.C. this 13th 
day of December, 1977. 

Eula Bingham, 
Assistant Secretary of Labor. 

|FR Doc.77-36069 Filed 12-15-77:8:45 am] 

[ 4310 - 84 ] 

Title 43—Public Lands: Interior 

CHAPTER II—BUREAU OF LAND MAN¬ 
AGEMENT, DEPARTMENT OF THE IN¬ 
TERIOR 

APPENDIX—PUBLIC LAND ORDERS 

I Public Land Order 5628] 
l AA-228] 

ALASKA 

Transfer of Jurisdiction; Withdrawal of 
Lands for Selection by Chugach Natives, 
Inc. 

AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Final rule. 

SUMMARY: This public land order 
transfers certain land to the jurisdic¬ 
tion of the BLM, and withdraws them for 
selection by Chugach Natives. Inc., under 
the Alaska Native Claims Settlement Act. 

EFFECTIVE DATE: December 16. 1977, 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Beau McClure, 202-343-3078 or Sue 
Wolf—Bureau of Land Management, 
555 Cordova Street, Anchorage. Alaska 
99501. 

By virtue of the authority vested in 
the Secretary of the Interior by section 
14(h) of the Alaska Native Claims Settle¬ 
ment Art of December 18. 1971, 85 Stat. 
688, 704, and pursuant to section 204 of 
the Federal Land Policy and Manage¬ 
ment Act of 1976, 90 Stat. 2743, it is or¬ 
dered as follows: 

1. The following described lands which 
were included in Air Navigation Site 
Withdrawal No. 178, are hereby trans- 
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ferred to the Bureau of Land Manage¬ 
ment: 

Copper River Meridian 

T. 21 S.. R. 17 E.. 

Sec. 14. S Vi (unsurveyed); 

Sec. 15, SVfc. that part east of the Duktoth 
River (unsurveyed); 

Sec. 22. lots 1. 3. 4, 5. 6. 7. the Ny 2 Ni/ 2 NEft. 
SEV 4 NEy 4 NEV 4 . SWy 4 NWy,NE»/ 4 , w Yt 
SE*4NW % NE*4, Wy 2 E&SE‘/ 4 NWy 4 NE»/ 4 . 
S E % NW y 4 . W y 2 NE >/ 4 NE % 8W % NE «/ 4 . 

se % ne y 4 ne y 4 s w y 4 ne y 4 . wy 2 NEy 4 swy 4 
NEy 4 . SEy 4 NEy 4 sw»ANE%. wy 2 swy 4 
NEV4. SE>/ 4 swy 4 NE'4. Ny 2 NE\/ 4 SEy 4 
ne>/ 4 . Ny 2 syjNEy 4 sEy 4 NEy 4 , s%nw% 
N W y 4 SE % NE «/ 4 . SW % NW y 4 8E y 4 NE % . 
w v 2 sw y 4 se y 4 ne y 4 ; 

Sec. 23, wy 2 , fractional (unsurveyed). 

Aggregating approximately 1,078 acres. 

2. The lands transferred to the Bu¬ 
reau of Land Management in paragraph 
1 of this order are hereby withdrawn 
pursuant to section 14(h)(8) of the 
Alaska Native Claims Settlement Act for 
selection by Chugach Region, Incorpo¬ 
rated. 

3. The remainder of the lands within 
Air Navigation Site No. 178, containing 
approximately 36.88 acres, is unaffected 
by tills order. 

4. Prior to any conveyance of the lands 
described in paragraph 1, the lands shall 
be subject to administration by the Sec¬ 
retary of the Interior under applicable 
laws and regulations, and his authority 
to make contracts and to grant leases, 
permits, rights-of-way, or easements 
shall not be impaired by this order. Ap¬ 
plications for leases under the Mineral 
Leasing Act. as amended. 30 U.S.C. 181- 
287 (1970). will be rejected until this or¬ 
der is modified or the lands are appro¬ 
priately classified to permit mineral 
leasing. 

Cecil D. Andrus. 

Secretary of the Interior. 

December 13,1977. 

[FR Doc.77-35804 Piled 12-15-77:8:45 ami 
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{Public Land Order 56291 

ALASKA 

Withdrawal of Lands for Selection by 
Doyon, Ltd. 

AGENCY: Bureau of Land Manage¬ 
ment, Interior. 

ACTION: Final rule. 

SUMMARY: This public land order 
withdraws certain lands for selection by 
Doyon. Ltd., under the Alaska Native 
Claims Settlement Act. 

EFFECTIVE DATE: December 16, 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Beau McClure. 202-343-3078 or Sue 
Wolf—Bureau of Land Management, 
555 Cordova Street, Anchorage, Alaska 
99501. 

By virtue of the authority vested in 
the Secretary of the Interior by section 
14(h) of the Alaska Native Claims Set¬ 
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tlement Act of December 18, 1971, 85 
Stat. 688. 704, it is ordered as follows: 

1. The following described lands are 
hereby withdrawn pursuant to section 
14(h) (8) of the Alaska Native Claims 
Settlement Act for selection by Doyon, 
Ltd.: 


Fairbanks Meridian 
(Unsurveyed) 

T. 3 6.. R. 26 E.. 

Secs. 13. 22 through 28. 31 through 36. 

T. 4 S.. R. 25 E., 

Secs. 1, 2. 11 through 14. 

T. 4 S., R. 26 E., 

Secs. 2 through 10, 17 and 18. 

Aggregating approximately 19.800 aeroa. 

2. Prior to any conveyance of the lands 
described in paragraph 1. the lands shall 
be subject to administration by the Sec¬ 
retary of the Interior under applicable 
laws and regulations, and his authority 
to make contracts and to grant leases, 
permits, rights-of-way, or easements 
shall not be impaired by this order. Ap¬ 
plications for leases under the Mineral 
Leasing Act, as amended, 30 U.S.C. 181- 
287 (1970), will be rejected until this 
order is modified or the lands are appro¬ 
priately classified to permit mineral 
leasing. 

Cecil D. Andrus, 
Secretary of the Interior. 

December 13, 1977. 

|FR Doc.77-35895 Filed 12-15-77:8:45 ami 


[ 7035-01 ] 

Title 49—Transportation 

CHAPTER X—INTERSTATE COMMERCE 
COMMISSION 

SUBCHAPTER A— GENERAL RULES AND 
REGULATIONS 

[Service Order No. 12891 

PART 1033—CAR SERVICE 

Burlington ^Northern Inc. Authorized To 
Operate Over Tracks of Union Pacific 
Railroad Co. at Sterling, Colo. 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Emergency Order (Service 
Order No. 1289). 

SUMMARY: The Burlington Northern 
(BN) line passing through Sterling, 
Colo., has become a major line for the 
movement of Wyoming coal destined 
Denver and beyond. At Sterling the BN 
trains enter tracks of the Union Pacific 
(UP) traversing a curve in excess of 
thirteen degrees on the connecting track. 
The BN and the UP have agreed to move 
the point of connection 2,892 feet east¬ 
ward thereby eliminating operation over 
this curve. Operation over thLs existing 
connecting track is limited to ten miles 
per hour and short trains because of the 
excessive curvature. Increased train re¬ 
sistance imposed by the curve and re¬ 
covery of normal operating speeds after 
traversing the curve substantially in¬ 
crease the consumption of scarce diesel 
fuel by the BN’s locomotives. 
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DATES: Effective 11:59 p.m., Decem¬ 
ber 14, 1977. Expires 11:59 p.m„ May 31. 
1978. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

C. C. Robinson, Chief, Utilization and 

Distribution Branch, Interstate Com¬ 
merce Commission. Washington. D.C. 

20423, telephone 202-275-7840, Telex 

89-2742. 

SUPPLEMENTARY INFORMATION I 
The Order is printed in full below. 

At a Session of the Interstate Com¬ 
merce Commission, Railroad Service 
Board, held in Washington. D.C. on the 
12th day of December, 1977. 

The line of the Burlington Northern 
Inc. (BN) between Northport. Nebr., and 
Brush. Colo., carries increasingly heavy 
coal traffic from mines in Wyoming and 
destined to Denver, Colo., and points be¬ 
yond. Between Sterling, Colo., and Un¬ 
ion, Colo.. BN trains using this line op¬ 
erate over tracks of the Union Pacific 
Railroad Co. (UP). The connection be¬ 
tween these two railroads at Sterling 
contains a curve in excess of 13 degrees 
which imposes a speed restriction of ten 
miles per hour on BN trains and reduces 
the length of trains the BN can operate 
over this line. The increased train re¬ 
sistance caused by this excessive curve 
and the acceleration to normal operating 
speeds after traversing the curve sub¬ 
stantially increases the consumption of 
diesel fuel by the BN’s locomotives. 

The BN and the UP have agreed to 
move the point of connection between 
their lines at Sterling 2,892 feet east 
from the present connection enabling the 
BN to discontinue operations over the 
existing 13 degree curve. Maximum cur¬ 
vature on the new route is five degrees 
and 15 minutes. There will be no change 
in service to any shipper served by the 
BN in Sterling. 

It is the opinion of the Commission 
that operation by the BN over these 
tracks of the UP is necessary in the in¬ 
terest of the public pending disposition 
of the application of the BN seeking per¬ 
manent authority to operate over these 
tracks of the UP; that notice and public 
procedure are impracticable and con¬ 
trary to the public interest; and that 
good cause exists for making this order 
effective upon less than thirty days’ no¬ 
tice. 

It is ordered, That: 

§ 1033.1289 Service Order No. 1289. 

(a) Burlington Northern Inc. author¬ 
ized to operate over tracks of Union Pa¬ 
cific Railroad Company in Sterling. Col¬ 
orado. The Burlington Northern Inc. 
(BN) is authorized to operate over tracks 
of the Union Pacific Railroad Co. (UP) 
between UP milepost 56 plus 236 feet and 
UP milepost 56 plus 3,128 feet, a distance 
of approximately 2,892 feet, all at Ster¬ 
ling, Colo. 

(b) Application. The provisions of this 
order shall apply to intrastate, inter¬ 
state, and foreign traffic. 
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(c) Rates applicable. Inasmuch as this 
operation by the BN over tracks of the 
UP is deemed to be due to carrier’s dis¬ 
ability, the rates applicable to traffic 
moved by the BN over the tracks of the 
UP shall be the rates which were appli¬ 
cable on the shipments at the time of 
shipment as originally routed. 

(d) Nothing herein shall be considered 
as a prejudgment of the application of 
the BN seeking authority to operate over 
tracks of the UP. 

(e) Effective date. This order shall be¬ 
come effective at 11:59 p.m.. December 
14, 1977. 

(f) Expiration date. The provisions of 
this order shall expire at 11:59 pjn., 
May 31. 1978, unless otherwise modified, 
changed or suspended by order of this 
Commission. 

(49 U.S.C. 1(10-17).) 

It is further ordered . That copies of 
tliis order shall be served upon the Asso¬ 
ciation of American Railroads, Car 
Service Division, as agent of the rail¬ 
roads subscribing to the car service and 
car hire agreement under the terms of 
that agreement and upon the American 
Short Line Railroad Association; and 
that notice of this order shall be given 
to the general public by depositing a 
copy in the Office of the Secretary of the 
Commission at Washington, D.C., and by 
filing it with the Director, Office of the 
Federal Register. 

By the Commission, Railroad Service 
Board, members Joel E. Bums, Robert S. 
Turkington and John R. Michael. 

H. G. Homme, Jr., 
Acting Secretary. 

(Doc. 77-36040 Filed 12-15-77:8:45 a.m.] 


[ 7035-01 ] 

SUBCHAPTER D—TARIFFS AND SCHEDULES 

(Ex Parte No. MC-19 (Sub-No. 30) J 

PART 1310—FREIGHT RATE TARIFFS AND 
CLASSIFICATIONS OF MOTOR COMMON 
CARRIERS 

Special Procedures for Tariffs Governing 
Rates and Charges on Household Goods 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Incorporation of final rule into 
additional section. 

SUMMARY: This document incorpo¬ 
rates into Part 1310 regulations requir¬ 
ing notations on the title pages and let¬ 
ters of transmittal of tariffs of motor 
common carriers of household goods 
when the tariffs are filed on 45 days 
notice (45 days before the effective date 
of the tariff). These regulations have al¬ 
ready been incorporated in 49 CFR Part 
1307. They are added to Part 1310 be¬ 
cause Part 1310 will supersede Part 1307 
on October 5, 1979, and the Commission 
intends that these regulations should 
continue in effect. 

EFFECTIVE: Effective on December 16, 
1977. 
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FOR FURTHER INFORMATION CON¬ 
TACT: 

William P. Geisenkotter, Chief, Section 

of Tariffs, Bureau of Traffic, Interstate 

Commerce Commission, Washington, 

D.C. 20423, 202-275-7739. 

SUPPLEMENTARY INFORMATION: 
The Commission has modified its rules 
of practice applicable to proposed rate 
changes on household goods, to allow 
more time for interested parties to voice 
their views and to expedite Commission 
action thereon. Under the new rules, pro¬ 
tests and requests for suspension of 
household goods tariffs when published 
on 45 days notice must reach the Com¬ 
mission no later than 27 days before the 
effective date. The Suspension and 
Fourth Section Board will act on such 
protests no later than 18 days before the 
effective date. When the Suspension and 
Fourth Section Board has declined to 
suspend such a tariff any petition for re¬ 
consideration shall be filed within 2 work 
days after the Board has acted. The 
designated appellate division will act on 
such petitions for reconsideration no 
later than 2 work days after they are 
filed. The tariff circular regulations were 
also amended in 49 CFR Part 1307 Sub¬ 
part B to require notations on the title 
pages of tariffs and letters of transmittal 
stating that such tariffs are filed on 45 
days notice. 

The regulation in Subpart B of Part 
1307 govern the construction, filing, and 
posting of freight tariffs of motor com¬ 
mon carriers and will be superseded by 
the regulations published in Part 1310. 
The regulations in Part 1310 were 
adopted in Docket No. 35867, Regula¬ 
tions, Construction, Filing, and Posting 
of Tariffs, 352 I.C.C. 36 and 355 I.C.C. 
95 (42 FR 44236) and became effective 
October 5, 1977. Carriers, to permit an 
orderly transition, may file under either 
the old or new regulations during the 
first year. 

It is therefore necessary to publish 
without change in Part 1310 the rule 
adopted in the proceeding in Ex Parte 
No. MC 19 (Sub-No. 30) to continue its 
effectiveness for tariffs filed under that 
part and to continue its effectiveness 
after the regulations in Subpart B of 
Part 1307 has been revoked. 

This action is not a major Federal 
action significantly affecting the quality 
of the human environment within the 
meaning of the National Environmental 
Policy Act of 1969. 

Accordingly, Part 1310 of Title 49 of 
the Code of Federal Regulations Is 
amended as follows: 

In 49 CFR 1310.1 Filing Tariffs, add a 
new paragraph (c) (5) to read as follows: 

§ 1310.1 Filing Tariffs (rule* 1). 

• • • • • 

(C) • * • 

(5) When a tariff, supplement or loose- 
leaf amendment containing rates on 
household goods as defined in 49 CFR 
1056.1(a) is published for the account of 
household goods carriers as defined in 


49 CFR 1040.2(b) on not less than 45 
days notice, the letter shall bear the 
following notation: 

This tariff (or supplement of loose-leaf 
amendment) Is published on not less than 45 
days notice within tho meaning of 49 CFR 
1100.40(b), (f), and (h) and 49 CFR 1100.- 
200 (c) and (d). 

In 43 CFR 1310.5 Title Page, add a new 
paragraph (i)(4) to read as follows: 

§ 1310.5 Title Page (rule 5). 

* * ♦ • • 

(!)*♦• 

(4) In addition to the requirements of 
this section, the title page of publications 
containing rates on household goods as 
defined in 49 CFR 1056.1(a) when pub¬ 
lished for the account of household goods 
carriers as defined in 49 CFR 1040.2(b) 
on not less than 45 days’ notice must 
show the following notation: 

This tariff (or supplement or loose-leaf 
amendment) Is published on not less than 
45 days’ notice within the meaning of 49 CFR 
1100.40 (b). (f), and (h), and 49 CFR 1100 - 
200 (c) and (d). 

Issued at Washington, D.C., December 
8,1977. 

H. G. Homme, Jr., 
Acting Secretary. 

[FR Doc.77 36048 Filed 12-15-77:8:45 am| 


[ 4210-01 ] 

Title 24—Housing and Urban Development 

CHAPTER I—OFFICE OF ASSISTANT SEC 
RETARY FOR EQUAL OPPORTUNITY, DE¬ 
PARTMENT OF HOUSING AND URBAN 
DEVELOPMENT 

(Docket No. R-77-492] 

PART 115—RECOGNITION OF 
SUBSTANTIALLY EQUIVALENT LAWS 

AGENCY: Department of Housing and 
Urban Development. 

ACTION: Final rule. 

SUMMARY: This rule amends current 
regulations which provide for recognition 
of State and local fair housing laws 
which provide rights and remedies sub¬ 
stantially equivalent to those provided by 
Title Vm of the Civil Rights Act of 1963. 
The amendment grants recognition to 
twenty-two (22) States and the District 
of Columbia. 

EFFECTIVE DATE: December 16, 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Laura L. Spencer, Director, Fair Hous¬ 
ing Enforcement, Room 5208. Housing 
and Urban Development, 451 Seventh 
Street SW.. Washington, D.C. 20410. 
202-755-5673. 

SUPPLEMENTARY INFORMATION: 
On October 4, 197fr (41 FR 43734), the 
Department proposed to grant recogni¬ 
tion of the fair housing laws of twenty- 
four (24) States and the District of 
Columbia as being substantially equiv¬ 
alent to the provisions of Title VIII of 
the Civil Rights Act of 1968. Recogni- 
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tion was proposed to be granted In ac¬ 
cordance with 24 CFR 115 after evalua¬ 
tion conducted with particular reference 
to §§ 115.2(a), 115.3. and 115.8. 

The Secretary has determined that the 
public interest will be served best by 
making the rule effective upon publica¬ 
tion in order to institute the referral of 
complaints as soon as possible. 

Comments were received from three 
organizations and were considered care¬ 
fully by the Department in its final re¬ 
view of the proposed recognitions of each 
of the listed jurisdictions. A discussion of 
the comments and HUD’s actions 
follows. 

Education/Instruction, Inc., of Hart¬ 
ford, Conn, objected to the inclusion of 
the State of Connecticut. Its experience 
with the fair housing agency of that 
State was described as frustrating, un¬ 
rewarding and negative. Housing Oppor¬ 
tunities Made Equal. Richmond. Vir¬ 
ginia, objected to the recognition of the 
fair housing law of the State of Virginia 
“until that State demonstrates that it 
will enforce the fair housing laws.” The 
National Association for the Advance¬ 
ment of Colored People Legal Defense 
and Educational Fund, Inc., submitted 
detailed comments objecting to the rec¬ 
ognition of fifteen (15) States. Various 
objections were raised including: poor 
performance in processing complaints, 
inadequate funding of the administrative 
agency and insufficient coverage of hous¬ 
ing accommodations and of the basis for 
the discrimination. 

In the Departmental review process, 
the Office of General Counsel analyzed 
the fair housing laws of the twenty-two 
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(22) 8tates listed herein and of the Dis¬ 
trict of Columbia and found that each 
law met the legal requirements for “sub¬ 
stantial equivalency.” One of the prin¬ 
cipal bases for negative comment was 
that a State law did not prohibit al 1 of 
the discriminatory practices outlawed by 
Title VIII. In each such instance the 
missing prohibitions were not among 
those considered crucial to the g: anting 
of recognition. The Deparmant will refer 
only those complaints that appear to 
assert a violation of the State or local 
fair housing law even though the State or 
locality has been recognized. 

Further personnel of the fair housing 
agencies of many of the States have par¬ 
ticipated in Title vm training semi¬ 
nars conducted by the Department and 
it is expected that their performance will 
reflect the benefits of this training. Many 
of the States have strengthened their 
laws and increased their budgets. The 
Department is also mindful that recog¬ 
nition is not permanent and may be 
withdrawn upon the petition of an in¬ 
terested person or organization in ac¬ 
cordance with Section 115.9. The fair 
housing agencies will be carefully mon¬ 
itored as to their performance and the 
Department will continue to provide 
training and technical assistance to such 
agencies in seminars and on an indi¬ 
vidual basis. 

Two States. Delaware and Hawaii, in¬ 
cluded in the proposal are not listed 
here. They will be advised of the reasons 
for denial of recognition and will be 
notified of their rights under 24 CFR 
115 including their rights to request a 
conference in accordance with §§115.7 
and 115.10. 
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Following the Department's evalua¬ 
tion and after review of the comments 
received. 24 CFR 115 is amended by: 

1. Revising 115.11 to read as follows: 

§ 115.11 Jurisdictions with substantially 
equivalent laws. 

The following jurisdictions are recog¬ 
nized as providing rights and remedies 
for alleged discriminatory housing prac¬ 
tices substantially equivalent to those in 
the Act, and complaints will be referred 
to the appropriate State or local agency 
as provided in § 115.6. 

States 
Nevada 

New Hampshire 
New Jersey s 

New Mexico 
New York 
Oregon 
Pennsylvania 
Rhode Island 
Virginia 
West Virginia 
Wisconsin 

Localities 
District of Columbia 

2. Deleting as follows: 

§ 115.12 [Revoked] 

Authority: (Section 7(d) of the Depart¬ 
ment of Housing and Urban Development 
Act. 42 U.S.C. 3535(d)). 

Issued at Washington, D.C., Decem¬ 
ber 9. 1977. 

Chester C. McGuire, 
Assistant Secretary . Fair 
Housing and Equal Opportunity. 

(FR Doc.77-36165 Filed 12-15-77:11:00 amj 


Alaska 

Colorado 

Connecticut 

Indiana 

Kansas 

Kentucky 

Maine 

Massachusetts 

Michigan 

Minnesota 

Nebraska 
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[ 3410—02 ] 

DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 
[ 7 CFR Parts 912 and 913] 

GRAPEFRUIT GROWN IN THE INDIAN 
RIVER DISTRICT IN FLORIDA; GRAPE¬ 
FRUIT GROWN IN THE INTERIOR DIS¬ 
TRICT IN FLORIDA 

Proposed Expenses and Rates of 
Assessment 

AGENCY: Agricultural Marketing Serv¬ 
ice. USDA. 

ACTION: Proposed rules. 

SUMMARY: This notice invites written 
comments on proposed expenses and 
rates of assessment for the 1977-78 fiscal 
period, to be collected from handlers to 
support activities of the committees 
which locally administer the Federal 
mark ting orders covering Florida grape¬ 
fruit. 

DATES: Comments must be received on 
or before December 30, 1977. Proposed 
effective dates: August 1, 1977, through 
July 31,1978. 

ADDRESSES: Send two copies of com¬ 
ments to Hearing Clerk, U.S. Department 
of Agriculture, Room 1077, South Build¬ 
ing, Washington, D.C. 20250, where they 
will be available for public inspection 
during business hours (7 CFR 1.27(b)). 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Charles R. Brader, 202-447-3545. 

SUPPLEMENTARY INFORMATION: 
The proposals were submitted by the In¬ 
dian River Grapefruit Committee and the 
Interior Grapefruit Marketing Commit¬ 
tee, established under Marketing Order 
Nos. 912 and 913 (7 CFR Part 912; 42 
FR 4811, and Part 913), respectively, as 
the local administrative agencies there¬ 
for. The orders regulate handling of 
grapefruit gTown in Florida and are ef¬ 
fective under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674). The proposals are: 

Marketing Order 912 

(a) Expenses that are reasonable and 
nessessary to be incurred by the Indian 
River Grapefruit Committee during fiscal 
period August 1, 1977, through July 31. 
1978, will amount to $26,500. 

<b) The rate of assessment for said 
period payable by each handler in ac¬ 
cordance with § 912.41 is fixed at $0,001 
per carton (% bushel) of grapefruit. 

Marketing Order 913 

(a) Expenses that are reasonable and 
*ikely to be incurred by the Interior 


Grapefruit Marketing Committee during 
fiscal period August 1, 1977, through 
July 31. 1978, will amount to $30,675. 

(b) The rate of assessment for said 
period payable by ea:h handler in ac¬ 
cordance with 5 913.31 is fixed at $0.0045 
per standard packed box (1% bushel) of 
grapefruit. 

Dated: December 12,1977. 

Floyd F. Hedlund, 
Director, Fruit and Vegetable 
Division, Agricultural Mar - 
keting Service. 

JFR Doc.77-35841 Filed 12 7 15-77;8:45 am] 


[ 4410-01 ] 

DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
[ 8 CFR Part 242 ] 
DEPORTATION PROCEEDINGS 
Setting of Hearing Dates 

AGENCY: Immigration and Naturaliza¬ 
tion Service, Justice. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: This is a proposal to amend 
the regulations of the Immigration and 
Naturalization Service pertaining to the 
setting of hearing dates in deportation 
proceedings. The existing regulation re¬ 
quires that the Service specify the time 
and place of the hearing when the order 
to show cause is issued. Often, factors 
arise subsequently which make it im¬ 
possible for the Service to hold the hear¬ 
ing as specified in the order to show 
cause. The Service then must notify the 
alien that his hearing has been post¬ 
poned. and notify him again when his 
hearing has been rescheduled. This pro- 
rosed regulation will provide that the 
time and place of the hearing may be 
stated in the order to show cause or 
later specified, and that notification of 
the time and place of the hearing shall 
be given not less than 7 days before the 
hearing date, except under certain cir¬ 
cumstances. This proposed rule is neces¬ 
sary and intended to eliminate the need 
for a considerable amount of corre¬ 
spondence and to enable the Service to 
schedule deportation hearings more 
systematically and effectively. 

DATFS: Representations must be re¬ 
ceived on or before January 16, 1978. 

ADDRESSES: Please submit written 
representations in duplicate to the Com¬ 
missioner of Immigration and Naturali¬ 
zation, Room 7100. 425 Eye Street NW., 
Washington, D C. 20536. 


FOR FURTHER INFORMATION CON¬ 
TACT: 

James G. Hoofnagle, Jr., Instructions 
Officer, Immigration and Naturaliza¬ 
tion Service, 425 Eye Street NW., 
Washington, D.C. 20536, telephone 
202-376-8373. 

SUPPLEMENTARY INFORMATION: 
For the reasons stated in the above sum¬ 
mary, it is proposed to amend existing 
8 CFR 242.1(b) as set forth below. 

In Part 242, it is proposed to amend 
§ 242.1(b) by revising the text of the 
third sentence and dividing it into two 
separate sentences. As amended, § 242.1 
(b) reads as follows: 

§ 212.1 Order lo show cause and notice 
of hearing. 

• * * * • 

(b) Statement of nature of proceeding. 
The order to show cause will contain 
a statement of the nature of the pro¬ 
ceeding, the legal authority under which 
the proceeding is conducted, a concise 
statement of factual allegations inform¬ 
ing the respondent of the act or conduct 
alleged to be in violation of the law, and 
a designation of the charges against the 
respondent and of the statutory provi¬ 
sions alleged to have been violated. The 
order will require the respondent to show 
cause why he should not be deported 
The order will call upon the respondent 
to appear before an immigration judge 
for a hearing at a time and place which 
may be stated in the order or may be 
later specified. Respondent shall be no¬ 
tified of the time and place of the hear¬ 
ing not less than seven days before the 
hearing date except that where the issu¬ 
ing officer, in his discretion, believes 
that the public interest, safety, or se¬ 
curity so requires, he may schedule the 
hearing on shorter notice. The issuing 
officer may, in his discretion, schedule 
the hearing on shorter notice in any 
other case at the request of and for the 
convenience of the respondent. 

• • • • * 

(Sec. 103, 66 Stat. 173: 8 U.S.C. 1103. In¬ 
terpret or apply secs. 242. 244, 292, 66 Stat. 
208, as amended. 214, 235; 8 U.S.C. 1252, 
1254,1362.) 

The Service invites the submission of 
written data, views and arguments con¬ 
cerning the above proposed rule, in ac¬ 
cordance with the provisions of section 
553 of Title 5 of the United States Code 
(80 Stat. 383). The representations 
should be sent to the Commissioner of 
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Immigration and Naturalization as pro¬ 
vided at the beginning of this notice. 
Oral representations may not be pre¬ 
sented in any manner and will not be 
considered. 

Dated: December 13,1977. 

Leonel J. Castillo, 
Commissioner of Immigration 

and Naturalization . 

[FR Doc.77-36041 Filed 12-15-77;8:45 am) 


[ 4410-01 ] 

[ 8 CFR Part 244 ] 
DEPORTATION PROCEEDINGS 

Authorization of Time To Depart Voluntarily 
Following Reopening 

AGENCY: Immigration and Naturaliza¬ 
tion Service, Justice. 

ACTION: Notice of proposed rulemaking. 

SUMMARY: This is a proposal to revise 
the regulations of the Immigration and 
Naturalization Service to empower im¬ 
migration judges to specify .the period 
of voluntary departure time to be au¬ 
thorized following the reopening of de¬ 
portation prceedings. The present reg¬ 
ulation vests this authority solely in the 
district director. This proposed amend¬ 
ment is necessary and intended to aug¬ 
ment due process accorded respondents 
in deportation proceedings. 

DATE: Representations must be re¬ 
ceived on or before January 16, 1978. 

ADDRESSES: Please submit written 
representations in duplicate to the Com¬ 
missioner of Immigration and Naturali¬ 
zation, Room 7100, 425 Eye Street, NW., 
Washington, D.C. 20536. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

James G. Hoofnagle, Jr., Instructions 
Officer, Immigration and Naturaliza¬ 
tion Service, 425 Eye Street, NW., 
Washington, D.C. 20536, telephone 
202-376-8373. 

S UPPLEMENTARY INFORMATION: 
This is a notice of proposed rule making 
issued in accordance with the provisions 
of section 553 of Title 5 of the United 
States Code (80 Stat. 383). proposing an 
amendment to 8 CFR 244.1. 

Existing 8 CFR 244.1 provides that an 
immigration judge may specify the pe¬ 
riod within which an alien may depart 
voluntarily from the United States when 
first authorizing voluntary departure. 
As this regulation is currently written 
and interpreted, the immigration judge 
is permitted to specify the period of vol¬ 
untary departure time only once, and 
this is generally done in connection with 
the entry of his initial decision in the 
proceeding. The immigration judge is 
authorized to grant an alien the priv¬ 
ilege of voluntary departure following 
reopening of a proceeding. However, un¬ 
der the language and interpretation of 


8 CFR 244.1, only the district director 
may specify the period of voluntary de¬ 
parture time pursuant to the immigra¬ 
tion judge's grant of the privilege of vol¬ 
untary departure following reopening of 
the proceeding. We believe that the alien 
should have the same rights, in connec¬ 
tion with the fixing of voluntary depar¬ 
ture time after a reopened hearing, as 
were accorded to him in connection with 
the initial hearing. Therefore, it is pro¬ 
posed to revise 8 CFR 244.1 to provide 
that the immigration judge may set the 
period of voluntary departure time as 
part of the initial decision, or as part of 
any decision entered after the proceed¬ 
ings have been reopened. 

In addition, those references in the 
existing regulation to the “special in¬ 
quiry officer", will be changed to “immi¬ 
gration judge” pursuant to 8 CFR 1.1(1). 

The Service invites submission of writ¬ 
ten data, views and arguments concern¬ 
ing the proposed rule which should be 
submitted to the Commissioner of Im¬ 
migration and Naturalization as pro¬ 
vided at the beginning of this notice. 
Such representations may not be pre¬ 
sented orally in any manner. All relevant 
material received on or before the clos¬ 
ing date for submission of representa¬ 
tions will be considered. 

In the light of the foregoing, it is pro¬ 
posed to amend Chapter I of Title 8 of 
the Code of Federal Regulations as set 
forth below. 

In Part 244, it is proposed to revise 
§ 244.1 to read as follows: 

§ 241.1 Application. 

Pursuant to Part 242 of this chapter 
and section 244 of the Act, an immigra¬ 
tion judge in his discretion may author¬ 
ize the suspension of an alien’s deporta¬ 
tion; or, if the alien establishes that he 
is willing and has the immediate means 
with which to depart promptly from the 
United States, an immigration judge in 
his discretion may authorize the alien 
to depart voluntarily from the United 
States in lieu of deportation, within 
such time as the immigration judge may 
specify. The time within which the alien 
may be authorized to depart voluntarily 
may be specified by the immigration 
judge as part of the initial decision or as 
part of any decision entered after re¬ 
opening of the proceedings, subject to 
such conditions as the district director 
shall direct. An application for suspen¬ 
sion of deportation shall be made on 
Form I-256A. 

(Sec. 103, 66 Stat. 173; 8 U.S.C. 1103. Inter¬ 
pret or apply secs. 242, 244, 66 Stat. 208, 214; 
8 U.S.C. 1252, 1254.) 

Dated: December 13, 1977. 

Leonel J. Castillo, 
Commissioner of Immigration 
and Naturalization. 

[FR Doc.77-36042 Filed 12-15-77:8:45 am] 


[ 6351 - 01 ] 

COMMODITY FUTURES TRADING 
• COMMISSION 

[ 17 CFR Part 1 ] 

CONTRACT MARKETS AND FUTURES 
ASSOCIATIONS; REQUIREMENT TO 
ENFORCE COMMODITY EXCHANGE ACT 

Proposed Rule 

AGENCY: Commodity Futures Trading 
Commission. 

ACTION: Proposed rule. 

SUMMARY: The Commodity Futures 
Trading Commission is proposing to 
adopt Regulation 1.61 to require each 
contract market and futures association 
that has been or may be designated or 
registered under the Commodity Ex¬ 
change Act, when directed by the Com¬ 
mission to do so in a particular case or 
class of cases, to enforce requirements 
of the Commodity Exchange Act or of 
rules adopted by the Commission there¬ 
under against persons subject to the 
disciplinary jurisdiction of the contract 
markets or futures associations. The 
effect of the proposed regulation is to 
impose a specific requirement that will 
implement the Commission’s view that 
boards of trade designated as contract 
markets and futures associations regis¬ 
tered with the Commission have the au¬ 
thority and responsibility to enforce and 
to assist the Commission to enforce the 
provisions of the Act and Regulations. 
The Commission is also soliciting com¬ 
ment on other possible means of coordi¬ 
nating the responsibilities of contract 
markets and futures associations with 
those of the Commission. 

DATE: Comments must be received be¬ 
fore March 1, 1978, for full consider¬ 
ation. Proposed effective date April 1, 
1978. 

ADDRESSES: Comments should be sub¬ 
mitted to Commodity Futures Trading 
Commission, 2033 K Street NW., Wash¬ 
ington, D.C. 20581, Attn: Secretariat. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Susan A. Arnold, Office of the General 
Counsel, at the above address, 202- 
254-9880. 

SUPPLEMENTARY INFORMATION: It 
has come to the Commission’s attention 
that at least one contract market be¬ 
lieves that, although it is responsible for 
the enforcement of its own rules, it has 
no responsibility to enforce the provisions 
of the Commodity Exchange Act. as 
amended, 7 U.S.C. 1 et seq. (Supp. V, 
1975), or regulations the Commission 
has adopted thereunder. The Commis¬ 
sion recognizes that the Act contains no 
provision expressly imposing an obliga¬ 
tion upon contract markets to enforce 
its requirements. One of the most basic 
purposes of the Act, however, is to pro¬ 
tect the national public interest in trans¬ 
actions involving contracts for the fu- 
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ture delivery of a commodity conducted 
on boards of trade. Section 3 of the 
Act, 7 U.S.C. 5 (Supp. V, 1975). For this 
purpose, the Act permits these transac¬ 
tions to take place only through the fa¬ 
cilities of boards of trade that have been 
designated by the Commission as con¬ 
tract markets under Section 5 of the Act. 
Thus, boards of trade that have been 
designated as contract markets assume 
a position of sensitive public trust and 
achieve a statutory status as quasipublic 
institutions. 

As institutions operating under the 
aegis of federal law, designated contract 
markets share the Commission's respon¬ 
sibility to serve the public interest. Under 
Section 5(g) of the Act, the Commission 
is authorized to designate a board of 
trade as a “contract market” only when 
among other things, the board of trade 
44 • • * demonstrates that transactions for 
future delivery in the commodity for 
which designation as a contract market is 
sought will not be contrary to the public 
interest.” Consequently, contract markets 
have not only the self-regulatory respon¬ 
sibilities made explicit by the statute, but 
also a broad obligation to foster the pub¬ 
lic interest and to aid the government in 
effectuating the purposes of the Act un¬ 
der which their statutory privileges are 
conferred. 

In discussing Section 5a<8) of the Act 
in May 1975, the Commission commented 
that boards of trade seeking designation 
are required to maintain a continuing af¬ 
firmative action program to secure com¬ 
pliance with their own rules in order to 
protect the public interest. The Commis¬ 
sion stated <emphasis added): 

The capstone of any effective rule enforce¬ 
ment program is a procedure which results in 
the taking of prompt, effective disciplinary 
action for any violation which is found to 
have been committed and/or taking a prompt, 
effective action to prevent or eliminate mar¬ 
ket disruption. The most important theoret¬ 
ical basis for exchange self-regulation is that 
exchanges can move more promptly and more 
effectively in certain situations than can an 
agency of the Government .*■ 

These considerations apply equally to 
contract market enforcement of the Act 
and of the Commission regulations there¬ 
under. 

To take the position that contract mar¬ 
kets do not have an affirmative, continu¬ 
ing responsibility to assist in the enforce¬ 
ment of the Act would, in the Commis¬ 
sion’s view, be directly contrary to the 
public interest considerations to be served 
by limiting futures trading to designated 
contract markets. While a legitimate 
question may exist concerning how the 
enforcement responsibility of the con¬ 
tract markets can best be implemented 
and coordinated with the responsibilities 
of the Commission, the authority of the 
Commission to require appropriate en¬ 
forcement action by contract markets in 
specific cases or classes of cases must, at 
a minimum, be recognized. In order to 
make clear the duty of designated con¬ 
tract markets to assist the Commission 
in enforcing the provisions of the Com¬ 
modity Exchange Act or Commission 
rules thereunder, at least when the Com¬ 
mission specifically requests them to do 

See footnotes at end of article. 


so, the Commission is proposing to adopt 
Regulation 1.61.* 

The adoption of proposed § 1.61 should 
impose no significant additional burdens 
upon contract markets. Many violations 
of the Commodity Exchange Act also 
constitute violations of the Commodity 
Exchange Act also constitute violations 
of exchange rules,* which the contract 
markets are obliged to enforce in any 
event. Further, in maintaining a continu¬ 
ing affirmative action program to secure 
compliance with their own rules, con¬ 
tract markets, in accordance with the 
provisions of Rule 1.51, are required to 
have a suitable staff to investigate, re¬ 
port and enforce possible violations of 
their rules, regardless of whether the 
exchange has reecived any customer 
complaints or referrals from the Com¬ 
mission.* 

While there are at present no futures 
associations registered with the Com¬ 
mission under Section 17 of the Com¬ 
modity Exchange Act, the Commission is 
of the view that substantially identical 
considerations would apply to the self- 
regulatory enforcement responsibility of 
any futures association that may be reg¬ 
istered in the future. For that reason the 
Commission proposes to apply the re¬ 
quirements of Regulation 1.61 to futures 
associations as well as to contract mar¬ 
kets. 

The Commission is soliciting written 
comments from all interested persons re¬ 
garding proposed § 1.61. The Commission 
also requests specific comment on any 
other approaches commentators believe 
it might adopt in order to implement and 
coordinate the responsibilities of contract 
markets and futures associations with 
those of the Commission. 

In consideration of the foregoing, the 
Commission hereby proposes to amend 17 
CFR Chapter I by adding a new Regula¬ 
tion 1.61 to read as follows: 

§ 1.61 Contract Markets and Futures 
Associations; Requirement To En¬ 
force Commodity Exchange Act. 

In any particular case or class of cases, 
when directed to do so by the Commis¬ 
sion, a contract market designated pur¬ 
suant to Section 5 of the Act or futures 
association registered pursuant to Sec¬ 
tion 17 of the Act, acting pursuant to 
the disciplinary procedures it has estab¬ 
lished and maintains, shall conduct such 
investigations or proceedings as may be 
necessary to enforce requirements of the 
Commodity Exchange Act or of any rules 
of the Commission thereunder against 
any person who is subject to its discipli¬ 
nary jurisdiction. 

(Sec. 5, 5a, 8»(5). 17 of the Act, 7 U.S.C. 7, 
7a, 12a(5), 21 (Supp. V, 1976). 

Issued in Washington, D.C., on Decem¬ 
ber 13, 1977, by the Commission. 

William T. Bagley, 
Chairman , Commodity Futures 
Trading Commission. 
IFR Doc.77-35834 Filed 12-15-77:8:45 am] 
Footnotes 

1 Commission Guideline IT, CCH Comm. 
Fut. L. Rep. II 20,042. 


Footnotes— Continued 

* Section 8a(5) of the Act specifically au¬ 
thorizes the Commission to promulgate rules 
and regulations as. In the Judgment of the 
Commission, ore reasonably necessary to ef¬ 
fectuate any of the provisions or to accom¬ 
plish any of the purposes of the Act. 

■For example, Sections 4c(a) (fictitious 
transactions) and 6(b) (manipulation) of 
the Act, 7 VJS.C. 6c(a) and 9 (Supp. V. 1975'. 
parallel Rules 142 and 150(c). respectively, uf 
the Rules and Regulations of the Board of 
Trade of the City of Chicago and Sections 
504(h) and 410, respectively, of the By-laws 
and Rules of the Commodity Exchange, Inc. 

* Section 1.51(a) of the Commission's reg¬ 
ulations requires each contract market to 
establish an adequate rule enforcement pro¬ 
gram which includes surveiUancc, investiga¬ 
tions and examination of records and a dis¬ 
ciplinary procedure to secure compliance 
with Sections 5, 5a, 5b, 6(a), 6b. 8a(7), 8a(9), 
and 8c of the Act, 7 U.S.C. 7. 7a, 7b, 8, 13a, 
12a(7), 12a(9) and 12(c) (Supp. V, 1975). 
Section 1.51(b) of the Commission's regula¬ 
tions requires each contract market to keep 
adequate records of rule enforcement ac¬ 
tivities. The Commission explained the sur¬ 
veillance requirement contained In 5 1.51 in 
Guideline II which was promulgated on May 
13, 1975, in connection with the designa¬ 
tion process. CCH Comm. Fut. L. Rep. 
? 20,042. The Commission has proposed a new 
Part 8 of Its regulations to supplement the 
requirements of Regulation 1.51. 42 F.R 
11142 (Feb. 25, 1977). 

[ 4510 - 30 ] 

DEPARTMENT OF LABOR 
Employment and Training Administration 
[ 20 CFR Part 654 ] 

SPECIAL RESPONSIBILITIES OF THE 
EMPLOYMENT SERVICE SYSTEM 

Preference in Federal Procurement Under 
Defense Manpower Policy No. 4A and 
Executive Order 10582 

AGENCY: Employment and Training 
Administration, Labor. 

ACTION: Proposed rule. 

SUMMARY: The Department of Labor is 
proposing regulations which formulate 
new definitions for labor syrplus areas. 
These regulations are intended to clarify 
and update the responsibilities assigned 
to the Secretary of Labor under Defense 
Manpower Policy No. 4A and Executive 
Order 10582. 

DATES: Comments must be received on 
or before December 31,1977. 

ADDRESS: Send comments to: William 
B. Hewitt, Administrator. Office of Pol¬ 
icy, Evaluation and Research, 601 44 D” 
Street, NW., Room 9000, Washington. 
D.C. 20213. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Davis A. Portner, Office of Policy and 
Planning, 601 4, D” Street, NW., Room 
9420, Washington, D.C. 20213. 202- 
376-6650. 

SUPPLEMENTARY INFORMATION: 
Defense Manpower Policy No. 4A (DMP- 
4A) of the Federal Preparedness Agen¬ 
cy, General Services Administration, as¬ 
signs responsibilities to the Secretary of 
Labor regarding the classification of 
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labor surplus areas and extension of 
employment services to workers seeking 
employment and employers seeking ap¬ 
plicants in labor surplus areas. Execu¬ 
tive Order 10582, promulgated pursuant 
to the Buy American Act of 1933, as¬ 
signs responsibilities to the Secretary of 
Labor regarding the determination of 
areas of substantial unemployment. 
The Secretary of Labor has delegated 
responsibility for the implementa¬ 
tion of these reponsibilities to the As¬ 
sistant Secretary, Employment and 
Training Administration. Employers that 
are located in labor surplus areas, as 
determined by the Administrator, and 
that meet other criteria under DMP-4A 
and E.O. 10582 are entitled to a prefer¬ 
ence in the award of Government con¬ 
tracts. 

Classification of Labor Surplus Areas 

With respect to § 654.4 Classification of 
labor surplus areas, the Department is 
particularly interested in comments on 
the proposed classification of labor sur¬ 
plus areas. The Department is concerned 
with targeting resources to areas of 
greatest need. Persons having sugges¬ 
tions on how the Department can identi¬ 
fy and classify labor surplus areas 
should include their specific suggestions 
on how the Department can best meet its 
concerns with their comments on these 
proposed regulations. 

The Need For Changes 

The proposed regulations bring the 
Secretary’s responsibilities into con¬ 
formance with DMP-4A regulations is¬ 
sued November 3, 1977. Under the 

predecessor Defense Manpower Policy 
(DMP-4), the Secretary of Labor was 
responsible for identificaion and classifi¬ 
cation of eligible labor surplus areas, 
the establishment of an order or prefer¬ 
ence among employers in such areas, 
and the certification of eligible employ¬ 
ing establishments. DMP-4A specifies the 
order of preference among employers in 
labor surplus areas and eliminates the 
certification requirement formerly im¬ 
posed on employing establishments; the 
Secretary of Labor is still responsible, 
however, for classification of labor sur¬ 
plus areas. The existing Department of 
Labor regulations which these proposed 
regulations will replace provide for the 
classification of areas of substantial 
labor surplus and persistent labor sur¬ 
plus. {These are basically labor market 
areas with unemployment rates of six 
percent or more. As a result of steadily 
increasing unemployment rates, the De¬ 
partment believes an excessive number 
of labor market areas qualify for a 
preference under the existing standards. 
The Department therefore seeks to re¬ 
define labor surplus areas so as to tar¬ 
get resources to areas of greatest need. 
Until the new regulations are imple¬ 
mented, the current Department of 
Labor regulations shall continue in op¬ 
eration so as to effectuate the DMP-4A 
and E.O. 10582 programs. The Depart¬ 
ment shall continue to utilize only such 
portions of the current regulations as 


are necessary to implement DMP-4A and 
E.O. 10582. Those sections pertaining to 
order of preference among employers 
in labor surplus areas and certification 
of eligible employers, which sections are 
abrogated by DMP-4A, have lost their 
legal effect. 

The new regulations will update and 
supercede the current regulations at Part 
8 of Title 29, Substitle A of the Code of 
Federal Regulations. The new regula¬ 
tions will be redesignated as Part 654 
of Title 20, Chapter V of the Code of 
Federal Regulations. Accordingly. Title 
20, Chapter V of the Code of Federal 
Regulations is proposed to be amended 
by adding a new Part 654 as follows: 


PART 654—SPECIAL RESPONSIBILITIES 
OF THE EMPLOYMENT SERVICE SYSTEM 

Subpart A—Responsibilities Under Defense Man¬ 
power Policy No. 4A (32A CFR Ch. 1 DMP-4A) 

See. 

654.1 Purpose of subpart. 

654.2 Description of DMP-4 A. 

654.3 Definitions. 

654.4 Classification of labor surplus areas. 

654.5 Termination of classification. 

654.6 Publication of area classifications. 

654.7 Services to firms and Individuals in 

labor surplus areas. 

Subpart B—Responsibilities Under Executive 
Order 10582 

654.11 Purpose of subpart*. 

654.12 Determination of areas of substan¬ 

tial unemployment. 

Authority: Pub. L. 95-89; 50 U.8.C. App. 
2061, et seq.: 41 U8.C. 10a et seq.; 29 U.S.C. 
49 et seq.; E.O. 11725; E.O. 11051. as amended; 
E.O. 10582: E.O. 10480; 32A CFR Part 134. 

§ 654.1 Purpose of subpnrt. 

This subpart implements the responsi¬ 
bilities of the Secretary of Labor in clas¬ 
sifying labor surplus areas in accordance 
with Defense Manpower Policy No. 4A 
of the Federal Preparedness Agency, 
General Services Administration (32A 
CFR Part 134—Preservation of the Mo¬ 
bilization Base Through the Placement 
of Procurement and Facilities in Labor 
Surplus Areas (DMP-4A)). The Secre¬ 
tary of Labor has delegated responsibili¬ 
ties to the Assistant Secretary, Employ¬ 
ment and Training Administration . 

§ 654.2 Description of DMP-4A* 

(a) Defense Manpower Policy No. 4A 
(DMP-4A) consists of the federal regu¬ 
lations at 32A CFR Part 134—Preserva¬ 
tion of the Mobilization Base Through 
the Placement of Procurement and Fa¬ 
cilities in Labor Surplus Areas. 

(b) The DMP-4A regulations were is¬ 
sued pursuant to Pub. L. 95-89; Execu¬ 
tive Order 10480; Executive Order 11051, 
as amended; and Executive Order 11725. 
Implementation of the regulations is the 
responsibility of the Federal Prepared¬ 
ness Agency of the General Services Ad¬ 
ministration. 

(c) The purpose of DMP-4A is to en¬ 
courage the purchase of goods and serv¬ 
ices by the Federal Government and the 
placement of Federal facilities in areas 
of labor surplus. 

(d) Under DMP-4 A, the Secretary of 
Labor is required to: 


(1) Classify labor surplus areas and dis¬ 
seminate this information on a timely basis 
to Federal departments and agencies. 

(2) In cooperation with State and local 
authorities and the Secretary of Commerce, 
provide labor-market data and related eco¬ 
nomic information In efforts to assist In the 
initiation of industrial expansion programs 
in labor surplus areas. 

(3) Identify occupations and skills which 
are in surplus supply within labor surplus 
areas and make this information available to 
firms requiring such occupations and skills 
and interested in establishing new plants 
and faculties. 

(4) Identify occupations and skills for 
which labor will be needed by new or expand¬ 
ing industries and Industries that expand 
during a mobilization; and, in collaboration 
with other Government agencies, make 
assistance available to labor surplus area 
Institutions and users In developing on-the- 
Job, apprentice, or other training programs 
for developing skills of the work force. 

(5) Through the affiliated State employ¬ 
ment services, receive Job openings on a vol¬ 
untary basis and/or under the mandatory 
listing program provided for by section 2012 
of Title 38 of the United States Code and by 
Executive Order 11701, and refer qualified 
unemployed workers to concerns in labor 
surplus areas. 

(e) Under DMP-4 A, all Federal agen¬ 
cies are required to: 

(1) Use their best efforts to award all pro¬ 
curement contracts and grants, and execute 
agreements, greater than $2,500 to concerns 
that will perform a substantial proportion of 
the manufacturing, production, or appropri¬ 
ate services on those contracts within labor 
surplus areas, to the extent that procure¬ 
ment objectives will permit. 

(2) Ensure that firms In labor surplus 
areas that are on appropriate bidders mail¬ 
ing lists are given the opportunity to submit 
offers on all procurements for which they 
are qualified. Whenever the number of firms 
on a bidders mailing list is excessive in rela¬ 
tion to size and type of procurement, a rep¬ 
resentative number of firms from labor sur¬ 
plus areas shall be given the opportunity to 
submit offers. 

(3) Establish programs to encourage prime 
contractors to award subcontracts to firms 
that agree to perform a substantial propor¬ 
tion of the production, manufacturing or 
appropriate services on those subcontracts 
in labor surplus areas. 

(4) Cooperate with other Federal depart¬ 
ments and agencies in achieving the objec¬ 
tives of this policy. 

(f) Under DMP-4A, the Secretary of 
Commerce is required to: 

(1) In cooperation with State economic 
development agencies, the Secretary of De¬ 
fense, the Administrator of General Services, 
and the Administrator of the Small Business 
Administration, assist concerns which have 
agreed to perform contracts in labor surplus 
areas in obtaining Government procurement 
business by: (A) Providing such concerns 
with timely information on proposed Gov¬ 
ernment procurements; and (B) maintaining 
current information on the manufacturing 
capabilities of such concerns with respect to 
Government procurement and disseminating 
such information to Federal departments 
and agencies. 

(2) Urge concerns planning new produc¬ 
tion facilities to consider the advantages of 
locating in labor surplus areas. 

(3) Provide technical advice and counsel 
to groups and organizations in labor surplus 
areas on planned industrial parks, industrial 
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development organizations, expanding tour¬ 
ist business, and available Federal aids. 

(g) Under DMP-4A, the Administrator 
of die Small Business Administration is 
required to make available to small busi¬ 
ness concerns in labor surplus areas all 
of its services, endeavor to ensure op¬ 
portunity for maximum participation by 
such concerns in Government procure¬ 
ment. and give consideration to the 
needs of these concerns in the making of 
joint small business set asides with Gov¬ 
ernment procurement agencies. 

<h) Under DMP-4A, there is contin¬ 
ued in operation within the Federal Pre¬ 
paredness Agency the Surplus Manpower 
Committee. The Committee is chaired by 
the Director of the Federal Preparedness 
Agency or the Director’s designee. The 
Committee includes representation from 
the Office of Federal Procurement Policy; 
Department of Defense; Department 
of Commerce; Department of Labor; 
General Services Administration; Small 
Business Administration; Department of 
Health. Education, and Welfare; De¬ 
partment of Housing and Urban Devel¬ 
opment; Department of Energy; and 
other interested departments and agen¬ 
cies. The Committee advises the Direc¬ 
tor, Federal Preparedness Agency, on 
policies, procedures, and activities in ex¬ 
istence or needed to carry out the pur¬ 
pose of DMP-4A. 

<i) When an entire industry that sells 
a significant portion of its production 
to the Governent is generally depressed 
or has a significant proportion of its pro¬ 
duction units located in a labor surplus 
area, the Committee may make appro¬ 
priate recommendations relative to that 
industry in lieu of recommendations 
relative to specific geographical areas. 
In such cases, after notice to and hear¬ 
ing of interested parties, the Director. 
Federal Preparedness Agency, gives con¬ 
sideration to appropriate measures ap¬ 
plicable to the entire industry. 

(j) Under DMP-4A, all Federal agen¬ 
cies are required to give consideration 
to labor surplus areas in the selection 
of sites for Government-financed fa¬ 
cilities. including expansion, to the ex¬ 
tent that such selection is consistent 
with existing law and essential economic 
and strategic factors that must also be 
taken into account. 

§ 654.3 IhTuiitioii'. 

(a) “Assistant Secretary” shall mean 
Assistant Secretary for Employment and 
Training, U.S. Department of Labor. 

<b) “Labor market area” shall mean 
a geographic area consisting of a central 
city and surrounding territory, as de¬ 
termined by the state employment serv¬ 
ice agencies and approved by the As¬ 
sistant Secretary, in which there is a 
concentration of economic activity or 
labor demand, and in which workers can 
generally change jobs without changing 
their residences. 

(c) “Labor surplus area” shall mean 
a labor market area that, in accordance 
with the criteria specified in Section 


654.4, has been classified as a labor Sur¬ 
plus area for purposes of Defense Man¬ 
power Policy No. 4A. 

»d) "Reference period” shall mean 
the 12-month period ending three (3) 
months prior to the date of quarterly 
classifications of labor surplus areas; 
for example, for classifications effective 
for the eligibility quarter beginning July 
1 of a given year, the reference period 
shall include data for the 12-month pe¬ 
riod from April 1 of the prior year 
through Maxell 31 of the given year.) 

§ 6.>kl fixation of labor surplus 

arfan. 

<a) The Assistant Secretary shall 
classify a labor market area as a labor 
surplus area whenever, as determined by 
the Bureau of Labor Statistics, the av¬ 
erage unemployment rate for the civilian 
labor force in the labor market area for 
the reference period is (1) 125 percent 
of the national average unemployment 
rate or higher for the reference period 
as determined by the Bureau of Labor 
Statistics, or (2) 10 percent or higher: 
Provided , however, That no labor market 
area shall be classified as a labor surplus 
area if the average unemployment rate 
for the reference period is less than 6.0 
percent. 

<b> The Assistant Secretarv shall 
classify a labor market area as a labor 
surplus area if the Assistant Secretary 
determines that the average unemploy¬ 
ment rate for the civilian labor force in 
one or more of the component political 
jurisdictions meets the criteria specified 
in 5 654.4(a), subject to the following 
limitations: < 1 > Such qualifying compo¬ 
nent jurisdiction—city, county, or 
county-equivalent—has a population of 
not less than 50,000 persons on the basis 
of the most satisfactory current data 
available to the Assistant Secretary; and 
(2) the number of unemployed individ¬ 
uals resident in such component jurisdic¬ 
tions, either singly or in combination, 
accounts for at least 25 percent of the 
total number of unemployed individuals 
resident in the labor market area. 

<c) The Assistant Secretary, upon pe¬ 
tition submitted by the appropriate state 
employment security agency, may clas¬ 
sify a labor market area as a labor sur¬ 
plus area whenever, as determined by the 
Bureau of Labor Statistics and without 
regard to the reference period, the labor 
market area meets the criteria estab¬ 
lished under § 654.4(a) or (b) as a result 
of catastrophic events such as natural 
disasters, plant closings, and contract 
cancellations expected to have a long¬ 
term impact on labor market area condi¬ 
tions. discounting temporary or seasonal 
factors. 

§ 631.5 Termination of daHMfication. 

(a) The Assistant Secretary shall ter¬ 
minate the classification of a labor mar¬ 
ket area as a labor surplus area after any 
quarter in which the Assistant Secretary 
determines that the criteria established 
under 5 654.4(a) or (b> are no longer 
met. 


(b) The Assistant Secretary shall ter¬ 
minate the classification of a labor mar¬ 
ket area classified as a labor surplus area 
pursuant to the provisions of 5 654.4 (c> 
after any quarter in which the average 
unemployment rate for the civilian labor 
force in the labor market area falls 
below 6.0 percent, and in any event after 
one year from the date of classification. 

§ 654.6 Publication of area cjftssifira- 
tiotuk 

The Assistant Secretary shall publish 
quarterly a list of labor surplus areas to¬ 
gether with geographic descriptions 
thereof. 

§ 65*1.7 Service* So firms and individuals 
in labor Mtrplit* area*. 

To carry out the purposes and policy 
objectives of Defense Manpower Policy 
No. 4A and Executive Order 10582, the 
Assistant Secretary shall cooperate with 
and assist the state employment service 
agencies and the Secretary of Com¬ 
merce, as appropriate, to: 

<a) Provide relevant labor market data 
and related economic information to as¬ 
sist in the initiation o' industrial expan¬ 
sion programs in labor surplus areas; 

<b) Identfy upon request the skills and 
numbers of of unemployed persons avail¬ 
able for work in labor surplus areas, pro¬ 
viding such information to firms inter¬ 
ested in establishing new plants and fa¬ 
cilities of expanding existing plants and 
facilities such areas; 

(c) Identify the occupational compo¬ 
sition and skill requirements of indus¬ 
tries contemplating locating in labor- 
surplus areas and make such informa¬ 
tion available to training and apprentice¬ 
ship agencies and resources in the con. 
munity for purposes of appropriate 
training and skill development; 

(d) Identify unemployed individuals in 
need of, and having the potential for, 
training in occupations and skills re¬ 
quired by new or expanding industries 
and refer such individuals to appropriate 
training opportunities; 

<e) Receive job openings on a volun¬ 
tary basis and/or under the mandatory 
listing program provided by 38 U.S.C. 
2012 and Executive Order 11701 and re¬ 
fer qualified unem ployed workers to such 
openings, making appropriate efforts to 
refer to such openings qualified individ¬ 
uals who-reside in the labor surplus area: 
and 

«) Evaluate the effects of these ac¬ 
tions and services in terms of numbers 
and characteristics of unemployed in¬ 
dividuals who become employed in firms 
establishing new plants and facilities or 
expanding existing plants and.facilities 
in labor surplus areas. 

Subpart B—Responsibilities Under 
Executive Order 10582 

§ 654.11 Purposed subpurt. 

Under Executive Order 10582. 3 CFR 
230, 1954—1958 Comp., which was pro¬ 
mulgated pursuant to the Buy American 
Act, 41 U.S.C. 10a et seq., a Federal ex¬ 
ecutive agency may reject a bid or offer 
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to furnish materials of foreign origin 
in any situation in which the domestic 
supplier, offering the lowest price for fur¬ 
nishing the desired materials, under¬ 
takes to produce substantially all of the 
materials in areas of substantial unem¬ 
ployment, as determined by the Secre¬ 
tary of Labor. 

§ 654.12 Determination of areas of sub¬ 
stantial unemployment. 

An area of substantial unemployment, 
for purposes of Executive Order 10582, 
shall be any area classified as a labor sur¬ 
plus area at 8 654.4 of this Part pursuant 
to the procedures set forth at Subpart A 
of this Part. 

Signed at Washington. D.C. this 12th 
day of December 1977. 

Ray Marshall, 
Secretary of Labor. 

f FR Doc.77-36067 Filed 12-15-77;8:45 am) 

[ 1505-01 ] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 
[ 21 CFR Part 133 ] 

PASTEURIZED PROCESS CHEESE AND 
CHEESE PRODUCTS 

Proposed Revision of Definitions and 
Standards of Identity 

Correction 

In FR Doc. 77-28998, appearing at 
page 53970 in the issue for Tuesday, Oc¬ 
tober 4, 1977: 

1. On page 53972, in the table, at 
“3.1.1.1”, insert “the mono-, di- and poly- 
phosric acids” after “of”; and after the 
fourth line of the “Maximum level” un¬ 
der 3.1 insert “stances, but”. 

2. On page 53974, in the table, at “3.1 
Necessary Food Additives.”, under 
“Maximum level” insert after the second 
line, “calculated as”; and in the “max¬ 
imum level” for “3.2.2 Acidifiers:”, 
“Within the limits” should be above 
“specified in 3.1.1“ 

3. On page 53976, second column, the 
eleventh line of the second paragraph 
under “Other Matters”, insert “or neuf- 
chatel cheese” after “cream cheese”. 

4. On page 53978, in paragraph (d)(8) 
of 8 133.173, the first line, the word 
“one” should be “none”. 


[ 1505-01 ] 

[21 CFR Part 133] 

SKIM MILK CHEESE FOR 
MANUFACTURING 

Proposal to Amend Identity Standard 

Correction 

In FR Doc. 77-28997, appearing at 
page 53979 in the issue for Tuesday. Oc¬ 
tober 4,1977; 

1. On page 53979, in the heading, the 
Docket number was inadvertently left 
out. it should read “IDocket No. 77P- 


00711”; and in the sixth line of para¬ 
graph (b) of 8 133.189. insert “or”, after 
“rennet,”. 

[ 4830-01 ] 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 
[26 CFR Part 301 ] 

| LR-144-771 

PUBLIC INSPECTION OF WRITTEN 
DETERMINATIONS 

Proposed Procedures 

AGENCY: Inemal Revenue Service, 
Treasury. 

ACTION: Notice of proposed rulemaking. 

SUMMARY: This document contains 
proposed regulations relating to the pub¬ 
lic inspection of written determinations 
issued in response to requests submitted 
before November 1. 1976. Written deter¬ 
minations are rulings, determination let¬ 
ters, and technical advice memoranda. 
Provisions for public inspection of these 
written determinations were added by 
the Tax Reform Act of 1976. The regula¬ 
tions would provide the public with the 
guidance needed to take advantage of 
these provisions. The regulations would 
affect taxpayers who requested these 
written determinations and persons who 
want to inspect any of these written de¬ 
terminations. 

DATES: Written comments and requests 
for a public hearing must be delivered 
or mailed by January 30, 1978. The 
amendments are proposed to be effective 
with respect to written determinations 
issued in response to requests submitted 
before November 1, 1976. 

ADDRESS: Send comments and requests 
for a public hearing to: Commissioner of 
Internal Revenue. Attention: CC:LR:T 
(LR-144-77), Washington, D.C. 20224. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

James Edward Maule of the Legisla¬ 
tion and Regulations Division, Office of 
the Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue NW., 
Washington. D.C. 20224 (Attention: 
CC:LR:T> 202-566-6456 (not a toll- 
free call). 

SUPPLEMENTARY INFORMATION: 
Background 

This document contains proposed 
amendments to the Regulations on Pro¬ 
cedure and Administration (26 CFR Part 
301) under section 6110(h) of the In¬ 
ternal Revenue Code of 1954. These 
amendments are proposed to conform the 
regulations to section 1201(a) of the Tax 
Reform Act of 1976 (90 Stat. 1660) and 
are to be issued under the authority con¬ 
tained in section 7805 of the Internal 
Revenue Code of 1954 (68A Stat. 917; 26 
U.S.C. 7805). 

Scope 

The proposed regulations apply only to 
written determinations issued in response 


to requests submitted before November 
1, 1976. and to background file docu¬ 
ments related to those written determi¬ 
nations. The regulations describe those 
written determinations that are not open 
to inspection under section 6110(h). The 
regulations also describe those w'ritten 
determinations that are subject to in¬ 
spection only upon written request. In 
general, the procedures for requests for 
inspection that are applicable to written 
determinations issued in response to re¬ 
quests submitted after October 31, 1976 
apply to written determinations open or 
subject to inspection under section 6110 
<h). 

Notice of Disclosure 

Section 6110(h) (4) requires the Inter¬ 
nal Revenue Service to publish notices 
in the Federal Register prior to making 
written determinations open or subject 
to inspection. The proposed regulations 
describe the contents of the notice of in¬ 
tention to disclose, and the time at w r hich 
the notice must be nublished. The notice 
of intention to disclose a background file 
document is mailed to the person to 
whom the background file document re¬ 
lates. The notice with respect to back¬ 
ground file documents, and w’ith respect 
to requests for additional disclosure, is 
sent to the most recent address of the 
person entitled to receive the notice that 
the Internal Revenue Service has in its 
written determination file. The notice of 
intention to disclose published in the 
Federal Recister will so state, and it is 
expected that persons who want to re¬ 
ceive notices at their current addresses 
will make sure that each appropriate In¬ 
ternal Revenue Service written determi¬ 
nation file has their most recent ad¬ 
dresses. 

Time of Disclosure 

The proposed regulations set forth the 
time at which a written determination 
may be made open to public inspection. 
The regulations describe the order in 
which written determinations must be 
made open to public inspection. 

Restraint of Disclosure 

The proposed regulations provide that 
after a notice of intention to disclose a 
written determination is published in 
the Federal Register, any person may 
ascertain if the written determination 
pertains to that person. If the person is 
a person to w'hom the w’ritten determina¬ 
tion pertains, the Internal Revenue 
Service will inform the person of the de¬ 
letions proposed by the Internal Reve¬ 
nue Service. This person may then pro¬ 
pose deletions to the Internal Revenue 
Service. If an agreement with respect to 
a proposed deletion is not reached, an 
action can be brought in the Tax Court 
to restrain disclosure of the disputed 
portions. The commencement of thLs ac¬ 
tion delays the opening to public inspec¬ 
tion of the disputed portions. A person 
who receives a notice of intention to dis¬ 
close a background file document related 
to a written determination issued in re¬ 
sponse to requests submitted before No¬ 
vember 1, 1976, may pursue the same ad- 
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mlnistrative and judicial remedies as 
may a person who receives a notice of 
intention to disclose a bakground file 
document issued in response to requests 
submitted after October 31, 1976. 

Miscellaneous 

The regulations adopt by cross-refer¬ 
ence many of the provisions applicable 
to written determinations issued in re¬ 
sponse to requests submitted after Octo¬ 
ber 31. 1976. These include definitions, 
inspection of background file documents, 
deletions, procedures for inspection, ac¬ 
tions to obtain additional disclosure, dis¬ 
position of written determ nations, prece¬ 
dential status, civil remedies, and fees. 

Appropriation 

Section 6110(h) provides that written 
determinations issued in response to re¬ 
quests submitted before November 1, 
1976 may not be open to public inspection 
until Congress appropriates the neces¬ 
sary funds. This appropriation was made 
in the Treasury Department Appropria¬ 
tions Act of 1978 (91 Stat. 34P. 

Comments and Requests for a 

Public Hearing 

Before adopting these proposed regu¬ 
lations. consideration will be given to 
any written comments that are submitted 
(preferably six copies) to the Commis¬ 
sioner of Internal Revenue. All com¬ 
ments will be available for public inspec¬ 
tion and copying. A public hearing will 
be held upon written request to the Com¬ 
missioner by any person who has sub¬ 
mitted written comments. If a public 
hearing is held, notice of the time and 
place will be published in the Federal 
Register. 

Drafting Information 

The principal author of these proposed 
regulations was James Edward Maule of 
the Legislation and Regulations Divi¬ 
sion of the Office of Chief Counsel, In¬ 
ternal Revenue Service. However, per¬ 
sonnel from other offices of the Inter¬ 
nal Revenue Service and Treasury De¬ 
partment participated in developing 
these regulations, both on matters of 
substance and style. 

Proposed amendments to the regula¬ 
tions. Section 301.6110-6 is added to the 
regulations on Procedure and Adminis¬ 
tration (26 CFR Part 301) immediately 
following $ 301.6110-5. The proposed 
amendments are as follows: 

§ 301.6110—6 Written determinations in¬ 
dued in response to rrquesU *»ub- 

* mitted before November 1, 1976. 

(a) Inspection of written determina¬ 
tion and background file documents — 

(1) General rule. Except as provided in 
this section, the text of any written de¬ 
termination issued in response to a re¬ 
quest postmarked or hand delivered be¬ 
fore November 1. 1976 and any related 
background file document shall be open 
or subject to inspection in accordance 
with the rules in 5§ 301.6110-1 through 
301.6110-5 and 301.6110-7. However, the 
rules in § 301.6110-4 do not apply to in¬ 


spection under this section. The rules in 
§301.6110-5 (a), (b) and (c) also do 
not apply, except with respect to back¬ 
ground file documents. 

(2) Exclusions. The following written 
determinations are not open or subject 
to inspection: 

(i) Written determinations with re¬ 
spect to matters for which the deter¬ 
mination of whether public inspection 
should occur is made under section 6104. 
Some of these matters are listed in 
? 301.6110-l<a). 

(ii> Written determinations issued be¬ 
fore September 2. 1974, dealing with 
the qualification of a plan described in 
section 6104(a) (1) (B) (i) or the ex¬ 
emption from tax under section 501(a) 
of an organization forming part of such 
a plan. 

(iii) General wTitten determinations 
that relate solely to accounting or fund¬ 
ing periods and methods, as defined in 
§ 301.6110-l(b) (3). 

(iv) Determination letters. 

(v) Written determinations issued 
pursuant to requests submitted before 
November 1. 1976 with respect to the 
exempt status under section 501(a) of 
organizations described in section 501 
(c> or (d), the status of organizations 
as private foundations under section 
509(a), or the status of organizations 
as operating foundations under section 
4942(j) (3). 

(3) Items that may be inspected only 
under certain circumstances —(i) Back¬ 
ground file documents. A background file 
document relating to a particular written 
determination issued in response to a 
request submitted before November 1. 
1976 shall not be subject to inspection 
until the related written determination 
is open to public inspection or available 
for inspection, and then only if a written 
request pursuant to § 301.6110-l(c) (4) 
is made for inspection of the background 
file document. However, the following 
bcakground file documents are not open 
or subject to inspection: 

(A) Background file documents relat¬ 
ing to general written determinations 
issued before July 5, 1967. 

<B) Background file documents re¬ 
lating to written determinations de¬ 
scribed in paragraph (a) (2) of this sec¬ 
tion. 

(ii) General written determinations 
issued before July 5, 1967. General 
written determinations issued before 
July 5, 1967 shall not be subject to in¬ 
spection until all other written deter¬ 
minations issued in response to requests 
postmarked or hand delivered before 
November 1, 1976 that are open to in¬ 
spection under this section have been 
made open to public inspection, and 
then only if a written request pursuant 
to § 301.6110-1 (c) (4) is made for inspec¬ 
tion of the written determination. In this 
regard, the request for inspection must 
also contain the section of the Internal 
Revenue Code in which the requester is 
interested and the dates of issuance of 
the written determinations. 

<b) Notice and time requirements, and 
actions to restrain disclosure —(1) No¬ 


tice —(i) General rule. Before a written 
determination is made open to public in¬ 
spection and before a particular written 
determination is subject to inspection in 
response to the first written request 
therefor, the Commissioner shall publish 
in the Federal Register a notice that 
the written determination is to be made 
open or subject to inspection. Notices 
with respect to written determinations, 
other than those described in paragraph 
(a> (3>(ii) of this section, shall be pub¬ 
lished at the earliest practicable time 
after tills regulation is adopted as a 
Treasury decision. Notices with respect 
to written determinations subject to in¬ 
spection upon written request shall be 
published within a reasonable time after 
the receipt of the first written request for 
inspection thereof, but no sooner than 
the day as of which all other written 
determinations open to public inspection 
under this section have been made open 
to public inspection. Notices with respect 
to background file documents shall be 
sent in accordance with the rules in 
§ 301.6119-5(a) and will be mailed by 
the Internal Revenue Service to the most 
recent addresses of the persons to whom 
the background file document relates 
that are in the wTitten determination 
file. 

(ii) Sequence of notices. Notices with 
respect to written determinations, other 
than general written determinations is- 
used before July 5, 1967, shall be pub¬ 
lished in the following order. The first 
category is notices with respect to refer¬ 
ence written determinations issued under 
the Internal Revenue Code of 1954. The 
second category is notices with respect to 
general written determinations issued 
after July 4, 1967. The third category is 
notices with respect to reference written 
determinations issued under the Internal 
Revenue Code of 1939 or corresponding 
provisions of prior law. Within a cate¬ 
gory, the Commissioner may publish no¬ 
tices individually or for groups of WTit¬ 
ten determinations arranged according 
to the jurisdictions of the ruling 
branches in the Office of the Assistant 
Commissioner (Technical) and the As¬ 
sistant Commissioner (Employee Plans 
and Exempt Organizations), as the Com¬ 
missioner may find reasonable. To the 
extent practicable, notices published in¬ 
dividually shall be published in the re¬ 
verse order of the issuance of the WTitten 
determinations for which they are pub¬ 
lished, starting with the most recent 
written determination issued. To the ex¬ 
tent practicable, each group shall consist 
of consecutively issued WTitten determi¬ 
nations. Notices for groups shall be pub¬ 
lished. to the extent practicable, in the 
reverse order of the time period of issu¬ 
ance of the WTitten determinations in 
each group, starting with the most recent 
time period. 

< iii> Contents of notice. The notice re¬ 
quired by paragraph <b>(l)(i) of this 
section shall: 

<A i Identify by subject matter de¬ 
scription and dates of issuance the WTit¬ 
ten determinations that the Commis¬ 
sioner proposes to make open or subject 
to inspection. 
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«B) State that the written determina¬ 
tions will be made open or subject to in¬ 
spection pursuant to section 6110(h), 

(C> State that the persons to whom 
the written determinations pertain have 
the right to seek administrative reme¬ 
dies under paragraph (bU2)(fi) of this 
section and to commence judicial pro¬ 
ceedings under section 6110(h>.(4) with¬ 
in indicated time periods. 

<D) State that there exist the possibil- 
ties that someone might request addi¬ 
tional disclosure under section 6110(f) 
<4> and that someone might request in¬ 
spection of a related background file 
document, and 

<E> State that any notice that must be 
mailed by the Internal Revenue Service 
will be sent to the most recent address of 
the person to whom the notice must be 
sent that is in the relevant written de¬ 
termination file. 

(2> Actions to restrain disclosure — (i) 
Information on written determinations 
described by notice. Any person may. 
within 15 days after the Commissioner 
publishes in the Federal Register a no¬ 
tice of intention to disclose a written de¬ 
termination under section 6110 (h». re¬ 
quest the Internal Revenue Service to 
provide certain information. This infor¬ 
mation includes whether any of the writ¬ 
ten determinations described by the no¬ 
tice is one that was issued to the person 
requesting this information. The Inter¬ 
nal Revenue Service will also inform the 
person whether anv of the written de¬ 
terminations described by the notice is 
one that was issued to a person with 
respect to whom the person requesting 
this information is a successor in inter¬ 
est. executor or authorized representa¬ 
tive. However, in order to do so. the In¬ 
ternal Revenue Service must be given 
the name and taxpayer identifying num¬ 
ber of this other person and documenta¬ 
tion of the relationship between that 
person and the person requesting the in¬ 
formation. If the person requesting this 
informatio is a person to whom a wTitten 
determination described by the notice 
pertains, or a successor in interest, exec¬ 
utor. or authorized representative of that 
person, the Internal Revenue Service will 
also provide the person with a copy of 
the written determination on which is 
indicated the material that the Commis¬ 
sioner proposes to delete under section 
6110(c) and any substitution proposed to 
be made therefor. 

<ii) Administrative remedies. Any per¬ 
son to whom a WTitten determination de¬ 
scribed by the notice in the Federal Reg¬ 
ister pertains, and any successor in 
sentative of that person may pursue the 
interest, executor or authorized repre¬ 
sentative of that person may pursue the 
administrative remedies described in this 
paragraph (b) (2) Hi). If. after receiving 
the information described in paragraph 
<b>(2) (1) of this section, the person pur¬ 
suing these administrative remedies de¬ 
sires to protest the disclosure of certain 
information in the WTitten determina¬ 
tion. that person must within 35 days 
after the notice is published submit a 
written statement identifying those 


deletions not made by the Internal Rev¬ 
enue Service which the person believes 
should have been made. The person pur¬ 
suing these administrative remedies 
must also submit a copy of the version of 
the written determination proposed to 
be open or subject to inspection on 
which that person indicates, by the use 
of brackets, the deletions which the per¬ 
son believes should have been made. The 
Internal Revenue Service shall, within 
20 days after receipt of the response by 
the person pursuing these administrative 
remedies, mail to that person its final 
administrative conclusion with respect 
to the deletions to be made. 

(iii) Judicial remedy. Except as pro¬ 
vided in paragraph (bH2)(iv) of this 
section, any person permitted to resort 
to administrative remedies under para¬ 
graph <b) (2) iii) of this section may, if 
that person proposed any deletion not 
made under section 6110 <c) by the Com¬ 
missioner, file a petition in the United 
States Tax Court under section 6110(h) 
<4 > for a determination with respect to 
the proposed deletion. If appropriate, the 
petition may be filed anonymously. Any 
petition filed under section 6110(h) <4> 
must be filed within 75 days after the 
date on which the Commissioner pub¬ 
lishes in the Federal Register the notice 
of intention to disclose required under 
section 6110(h) <4>. 

(iv) Limitations on right to bring ju¬ 
dicial actions. No petition shall be filed 
under section 6110(h) <4> unless the ad¬ 
ministrative remedies provided by para¬ 
graph tb)<2)(ii> of this section have 
been exhausted. However, under two cir¬ 
cumstances the petition may be filed 
even though the administrative remedies 
have not been exhausted. The first cir¬ 
cumstance is if the petitioner requests 
the information described in paragraph 
(b)<2)(i> of this section within 15 days 
after the notice of intention to disclose 
is published in the Federal Register, 
but does not receive it within 30 days 
after the notice is published. The other 
circumstance is if the petitioner submits 
the statement of deletions w ithin 35 days 
after the notice is published, but does 
not receive the final administrative con¬ 
clusion of the Internal Revenue Service 
within 65 days after the notice is pub¬ 
lished. No judicial action with respect 
to any written determination shall be 
commenced under section 6110(h) <4) by 
any person who has received a notice 
w ith respect to the WTitten determination 
under paragraph (b)(2>(v> of this sec¬ 
tion. 

<v) Required notice. If a proceeding is 
commenced under section 6110<hM4) 
with respect to any w'ritten determina¬ 
tion. the Secretary shall send notice of 
the commencement of the proceeding to 
any person to whom the written deter¬ 
mination pertains. No notice is required 
to be sent to persons who have filed the 
petition that commenced the proceeed- 
ing under section 6110(h)(4) with re¬ 
spect to the WTitten determination. The 
notice shall be sent, by registered or cer¬ 
tified mail, to the last known address of 
the persons described in this paragraph 


(b) (2) (v) within 15 days after notice of 
the petition filed under section 6110(h) 

(4) is served on the Secretary. 

(vi) Intervention. Any person who is 
entitled to receive notice under para¬ 
graph (b‘(2)(v) of this section has the 
right to intervene in any action brought 
under this paragraph (b)(2). If appro¬ 
priate. this person shall be permitted to 
intervene anonymously. 

(vii» Background file documents. The 
following qualifications of the rules in 
§ 301.6110-5(b) apply with respect to 
the restraint of disclosure of background 
file documents related to written deter¬ 
minations to which this section applies. 
First, the administrative remedies de¬ 
scribed in §§ 601.105(b) (5) (iiiXi) and 
601.201(e) (11) of this chapter do not 
apply. Second, the rule in those sec¬ 
tions that the Internal Revenue Service 
will not consider the deletion of mate¬ 
rial not proposed for deletion prior to 
the issuance of the WTitten determina¬ 
tion does not apply. 

• 3) Time at which open to public in¬ 
spection .—<i> General rule. Except as 
otherwise provided in paragraph (b) (3) 
(ii) of this section, the text of any writ¬ 
ten determination open to public in¬ 
spection or available for inspection upon 
•written request under section 6110 shall 
be made open to or available for in¬ 
spection no earlier than 90 days and 
no later than 120 days after the date on 
w'hich the Commissioner publishes in 
the Federal Register the notice of in¬ 
tention to disclose required under sec¬ 
tion 6110(h)(4). However, if an action 
is brought under section 6110(h)(4) to 
restrain disclosure of any portion of a 
written determination, the disputed 
portion of that written determination 
shall be made open to or available for 
inspection under paragraph (b)(3)(ii) 
of this section. 

(ii) Limitation on account of court 
order. The portion of the text of any 
written determination that was subject 
to an action under section 6110«h)(4) 
to restrain disclosure in which the court 
determined that the disclosure should 
not be restrained shall be made open to 
or available for inspection within 30 
days of the date that the court order 
becomes final. However, in no event shall 
that portion of the text of that WTitten 
determination be made open to or avail¬ 
able for inspection earlier than 90 days 
after the date on w'hich the Commis¬ 
sioner publishes in the Federal Register 
the notice of intention to disclose re¬ 
quired by section 6110(h)(4) and para¬ 
graph (b> < l) of this section. This 30- 
day period may be extended for such 
time as the court finds necessary to al¬ 
low' the Commissioner to comply with 
its decision. Any portion of a written 
determination which a court orders open 
to public inspection or subject to inspec¬ 
tion upon written request under section 
6110(f)(4) shall be open or subject to 
inspection within such time as the court 
provides. 

(iii) Background file documents. The 
rules in § 301.6110-5(0 (2) (ii) do not ap¬ 
ply with respect to the time at which 
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background file documents related to 
written determinations to which this 
section applies are subject to inspection. 

Jerome Kurtz, 
Commissioner 
of Internal Revenue. 

(FR Doc.77-36063 Filed 12-15-77:8 :45 am) 

[ 4510 - 27 ] 

DEPARTMENT OF LABOR 
Wage and Hour Division 
[ 29 CFR Part 522 ] 
EMPLOYMENT OF LEARNERS 

Increases in Subminimum Wage Rates for 
Learners in Certain Industries 

AGENCY: Employment Standards Ad¬ 
ministration, Labor. 

ACTION: Proposed rule. 

SUMMARY: The Fair Labor Standards 
Act permits the employment of certain 
inexperienced workers (learners) at 
wage rates below the statutory minimum 
under certificates issued under regula¬ 
tions of the Secretary of Labor. Such 
regulations define, among other things, 
what such wage rates may be. It is neces¬ 
sary to amend regulations for employ¬ 
ment of learners to increase these wage 
rates to reflect the changes in the statu¬ 
tory minimum resulting from the 1977 
Amendments to the Act. 

DATE: Comments will be received until 
December 27.1977. 

ADDRESS: Interested parties may pre¬ 
sent written data, views and arguments 
in quadruplicate to the Administrator of 
the Wage and Hour Division, U.S. De¬ 
partment of Labor, Washington, D.C. 
20210. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Arthur H. Korn, Director, Division of 
Special Minimum Wages, Wage and 
Hour Division. U.S. Department of 
Labor. 200 Constitution Avenue. NW., 
Room C4316. Washington, D.C. 20210. 
202-523-8727. 

SUPPLEMENTARY INFQRMATION: 
Section 14(a) of the Fair Labor Stand¬ 
ards Act (29 U.S.C. 214(a)) authorizes 
the Secretary of Labor, to the extent 
necessary in order to prevent curtail¬ 
ment of opportunities for employment, 
to provide for the employment of learn¬ 
ers at subminimum wages under regula¬ 
tions of the Secretary. Title 29 of the 
Code of Federal Regulations. Part 522. 
establishes the terms and conditions of 
such employment including subminimum 
wage rates for certain occupations in cer¬ 
tain industries for specific periods of 
training. These wage rates currently 
vary from 15 to 2V 2 cents below the pres¬ 
ent statutory minimum. The Fair Labor 
Standards Amendments of 1977 (Pub. L. 
95-151. 91 Stat. 1245) provide for in¬ 
creases in the statutory minimum wage 
rate. It is necessary to amend §5 522.24. 
522.35, 522.43. 522.65 and 522.85 to re¬ 
flect the higher statutory minimums. 


Upon consideration of comments re¬ 
ceived, any changes that are appropriate 
will be made in this part and published 
in the Federal Register. 

Accordingly, it is proposed that as ne¬ 
cessitated by the Fair Labor Standards 
Amendments of 1977 and as authorized 
under Section 14 of the Fair Labor 
Standards Act of 1938. Reorganization 
Plan No. 6 of 1950, Secretary’s Order No. 
16-75. dated November 25. 1975 (40 FR 
55913), and Employment Standards Or¬ 
der No. 76-2, dated February 23, 1976 (41 
FR 9016), §5 522.24, 522.35, 522.43, 522.65 
and 522.85 of Title 29 shall be amended 
to reflect the statutory increases. 

This document was prepared under 
the direction and control of Xavier M. 
Vela, Administrator, Wage and Hour 
Division. 

1. It is proposed to amend § 522.24 of 
Part 522, Title 29, Code of Federal Reg¬ 
ulations as follows: 

§ 522.24- Special minimum wage rales. 

(a) The special minimum rates of 
learners employed in occupations for 
which a 320-hour period is authorized 
under § 522.23(a) shall during that pe¬ 
riod be not less than $2.50 an hour 
through December 31,1978: not less than 
$2.75 an hour through December 31, 
1979: not less than $2.95 an hour through 
December 31, 1980: and not less than 
$3.20 an hour thereafter. 

(b) The rates for experienced workers 
in any one of the occupations shown in 
§ 522.23(a) for which a 320-hour learn¬ 
ing period is authorized, who are being 
retrained under the terms of a learner 
certificate in any other occupation shown 
in that paragraph having such a 320- 
hour maximum period, shall be not less 
than $2.50 an hour for the first 160 hours 
and not less than $2.55 an hour for the 
remaining 160 hours through Decem¬ 
ber 31. 1978; not less than $2.75 an hour 
for the first 160 hours and not less than 
$2.80 an hour for the remaining 160 
hours through December 31, 1979; not 
less than $2.95 an hour for the first 160 
hours and not less than $3 an hour for 
the remaining 160 hours through Decem¬ 
ber 31, 1980; and not less than $3.20 an 
hour for the first 160 hours and not less 
than $3.25 an hour for the remaining 160 
hours thereafter. 

(c) The rates for learners employed 
in the occupation of final inspection of 
assembled garments under § 522.23(b> 
shall be not less than $2.55 an hour dur¬ 
ing the authorized 160-hour learning 
period through December 31. 1978; not 
less than $2.80 an hour during such au¬ 
thorized learning period through Decem¬ 
ber 31, 1979; not less than $3 an hour 
during such authorized learning period 
through December 31, 1980; and not less 
than $3.25 an hour during such author¬ 
ized learning period thereafter. 

(d> The rates for learners employed 
in any occupation, other than final in¬ 
spection of assembled garments, for 
which a 160-hour learning period is au¬ 
thorized in § 522.23 (a) or (b> shall be 
not less than $2.50 an hour through 
December 31, 1978; not less than $2.75 


an hour through December 31, 1979; not 
less than $2.95 an hour through Decem¬ 
ber 31. 1980; and, not less than $3.20 
an hour thereafter. 

• * * • • 

2. It is proposed to amend § 522.35 of 
Part 522, Title 29, Code of Federal 
Regulations as follows: 

§ 522.35 Special minimum wage rate*. 

(a) The special minimum rate which 
may be authorized in special certificates 
issued in the knitted wear industry shall 
be not less than $2.55 an hour through 
December 31, 1978; not less than $2.80 
an hour through December 31. 1979; not 
less than $3 an hour through Decem¬ 
ber 31, 1980; and. not less than $3.25 
an hour thereafter. 

• * • • • 

3. It is proposed to amend § 522.43 of 
Part 522. Title 29. Code of Federal 
Regulations as follows: 

§ 522.13 Learner occupation*, learning 
period* and special minimum sage 
rates. 

(a) * * • 

(1) In the seamless branch, knitting 
(transfer top only) and looping, for 960 
hours, at not less than $2.50 an hour for 
the first 480 hours and at not less than 
$2,575 for the remaining 480 hours 
through December 31, 1978; not less than 
$2.75 an hour for the first 480 hours and 
not less than $2,825 for the remaining 
480 hours through December 31. 1979; 
at not less than $2.95 an hour for the 
first 480 hours and at not less than $3,025 
for the remaining 480 hours through De¬ 
cember 31, 1980; and not less than $3.20 
for the first 480 hours and not less than 
$3,275 for the remaining 480 hours 
thereafter. 

(2) . In the seamless branch, pairing 
(women’s nylon) and mending (wo¬ 
men’s nylon), for 720 hours at not Less 
than $2.50 art hour for the first 360 hours 
and at not less than $2,575 for the re¬ 
maining 360 hours through December 31. 
1978; not less than $2.75 an hour for the 
first 360 hours and not less than $2,825 
an hour for the remaining 360 hours 
through December 31. 1979; not less than 
$2.95 an hour for the first 360 hours and 
not less than $3,025 an hour for the re¬ 
maining 360 hours through December 31, 
1980; and not less than $3.20 an hour for 
the first 360 hours and not less than 
$3,275 an hour the remaining 360 hours 
thereafter. 

(3) In the seamless branch, topping, 
welting, and mending (other than wo¬ 
men’s nylon), for 480 hours at not less 
than $2.50 an hour through December 31. 
1978; not less than $2.75 an hour through 
December 31. 1979; not less than $2.95 
an hour through December 31,1980; and. 
not less than $3.20 an hour thereafter. 

(4» In the seamless branch, boarding 
(women’s nylon), folding (women’s ny¬ 
lon and rayon) and pairing (other than 
women’s nylon), for 360 hours, at not 
less than $2.50 an hour through Decem¬ 
ber 31, 1978; not less than $2.75 an hour 
through December 31, 1979: not less than 
$2.95 an hour through December 31. 
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1980; and not less than $3.20 an hour 
thereafter. 

(5) In the seamless branch, knitting 
(except transfer top), seaming, examin¬ 
ing and inspection, folding (other than 
women’s nylon and rayon), and board¬ 
ing (other than women's nylon), for 240 
hours, at not less than $2.50 an hour 
through December 31, 1978; at not less 
than $2.75 an hour through December 31, 
1979; and not less than $2.95 an hour 
through December 31. 1980; and not less 
than $3.20 an hour thereafter. 

(6) In the full-fashioned branch, 
seaming (leg and foot), for 960 hours, at 
not less than $2.55 an hour for the first 
480 hours and $2,625 an hour for the 
remaining 480 hours through Decem¬ 
ber 31, 1978; at not less than $2.80 an 
hour for the first 480 hours and $2,875 
an hour for the remaining 480 hours 
through December 31, 1979; at not less 
than $3 an hour for the first 480 hours 
and $3,075 an hour for the remaining 
480 hours through December 31, 1980; 
and at not less than $3.25 an hour for 
the first 480 hours and at not less than 
$3,325 an hour for the remaining 480 
hours thereafter. 

(7) In the full-fashioned branch, 
pairing and mending, for 720 hours at 
not less than $2.55 an hour for the first 
360 hours and not less than $2,625 an 
hour for the remaining 360 hours 
through December 31, 1978; at not less 
than $2.80 an hour for the first 360 hours 
and at not less than $2,875 an hour for 
the remaining 360 hours through De¬ 
cember 31. 1979; at not less than $3 an 
hour for the first 360 hours and at not 
less than $3,075 an hour for the remain¬ 
ing 360 hours through December 31, 
1980; and. at not less than $3.25 an hour 
for the first 360 hours and at not less 
than $3,325 an hour for the remaining 
360 hours thereafter. 

(8) In the full-fashioned branch, 
boarding and folding, for 360 hours, at 
not less than $2.55 an hour through De¬ 
cember 31, 1978; at not less than $2.80 
an hour through December 31. 1979; at 
not less than $3 an hour through Decem¬ 
ber 31. 1980; and at not less than $3.25 
an hour thereafter. 

<9> In the full-fashioned branch, ex¬ 
amining and inspecting, and seaming 
(sewing—other than leg and foot), for 
240 hours at not less than $2.55 an hour 
through December 31, 1978; at not less 
than $2.80 an hour through December 31. 
1979 ; at not less than $3 an hour through 
December 31, 1980; and at not less than 
$3.25 an hour thereafter. 

* • • * • 

(d> A worker who has had full train¬ 
ing in any authorized learner occupation 
may be transferred to any other learner 
occupation for a period not to exceed one 
half of the learning period authorized 
for the occupation at not less than $2,575 
an hour in the seamless branch and at 
not less than $2,625 an hour in the full- 
fashioned branch through December 31, 
1978; at not less than $2,825 an hour in 


the seamless branch and at not less than 
$2,875 an hour in the full-fashioned 
branch through December 31, 1979; at 
not less than $3,025 an hour in the seam¬ 
less branch and at not less than $3,075 
an hour in the full-fashioned branch 
through December 31, 1980; and, at not 
less than $3,275 an hour in the seamless 
branch and at not less than $3,325 an 
hour in the full-fashioned branch there¬ 
after. A worker who has partial training 
in any authorized learner occupation 
may be transferred to any other learner 
occupation for either; (1) A period not 
to exceed one-half of the learning period 
authorized for that occupation, at not 
less than $2,575 an hour in the seamless 
branch and at not less than $2,625 
an hour in the full-fashioned branch 
through December 31, 1978; at not less 
than $2,825 an hour in the seamless 
branch and at not less than $2,875 an 
hour in the full-fashioned branch 
through December 31, 1979; at not less 
than $3,025 an hour in the seamless 
branch and at not less than $3,075 an 
hour in the full-fashioned branch 
through December 31, 1980; and, at not 
less than $3,275 an hour in the seamless 
branch and at not less than $3,325 an 
hour in the full-fashioned branch there¬ 
after; or (2) the balance of the number 
of hours permitted as a learning period 
for the occupation to which he or she 
is being transferred, at the applicable 
special minimum rates set forth in para¬ 
graph (a) of this section: Provided, how¬ 
ever, That (i) no worker may be em¬ 
ployed as a learner at learner rates in 
more than two authorized occupations; 
<ii) no worker who has completed the 
authorized learning period in the oc:u- 
pation of pairing may be employed as a 
learner at learner rates in the occupa¬ 
tion of folding or inspection; and (iii> 
no worker who has completed the au¬ 
thorized learning period may be em¬ 
ployed as a learner at learner rates when 
transferring from the seamless branch 
of the hosiery industry to the full-fash¬ 
ioned branch or from the full-fashioned 
branch to the seamless branch, if the 
worker is employed in the same occupa¬ 
tion as that in which he or she has been 
previously employed. 

* • * * * 

4. It is proposed to amend $ 522.65 of 
Part 522, Title 29, Code of Federal Reg¬ 
ulations as follows: 

§ 522.65 Special minimum wage rates. 

(a) The special minimum wage rates 
which may be authorized in special cer¬ 
tificates issued in the glove industry 
shall be as follows: (1) In the leather 
glove, woven or knit fabric glove, and 
knitted glove branches of the industry, 
not less than $2.50 an hour for the first 
320 hours and at not less than $2.60 
an hour for the remaining 160 hours 
through December 31, 1978; at not less 
than $2.75 an hour for the first 320 
hours and at not less than $2.85 an hour 
for the remaining 160 hours through 
December 31, 1979; at not less than $2.95 


an hour for the first 320 hours and at 
not less than $3.05 an hour for the re¬ 
maining 160 hours through December 
31. 1980; and at not less than $3.20 an 
hour for the first 320 hours and not less 
than $3.30 an hour for the remaining 
160 hours thereafter. (2) In the work 
glove branch of the industry, not less 
than $2.50 an hour for the first 320 hours 
and not less than $2.55 an hour for the 
remaining 160 hours through December 
31, 1978; at not less than $2.75 an hour 
for the first 320 hours and not less than 
$2.80 an hour for the remaining 160 
hours through December 31. 1979; at not 
less than $2.95 an hour for the first 320 
hours and not less than $3.00 an hour 
for the remaining 160 hours through De¬ 
cember 31. 1980; and. at not less than 
$3.20 an hour for the first 320 hours and 
not less than $3.25 an hour for the re¬ 
maining 160 hours. 

***** 

5. It is proposed to amend § 522.85 of 
Part 522, Title 29. Code of Federal Reg¬ 
ulations as follows: 

§ 522.85 Special minimum Huge rales. 

(a) The special minimum wage rates 
which may be authorized in special cer¬ 
tificates issued in the cigar industry shall 
be as follows: (1) In the occupations of 
cigar machine operating and cigar pack¬ 
ing, not less than $2.50 an hour through 
December 31, 1978: not less than $2.75 an 
hour through December 31, 1979; at not 
less than $2.95 an hour through Decem¬ 
ber 31, 1980; and not less than $3.20 an 
hour thereafter. (2) In the occupations 
of hand rolling and hand bunch making, 
not less than S2.50 an hour for the first 
480 hours and $2,575 an hour for the 
second 480 hours through December 31. 
1978; at not less than $2.75 an hour for 
the first 480 hours and $2,825 for the 
second 480 hours through December 31, 
1979; not less than $2.95 an hour for 
the first 480 hours and $3,025 an hour 
for the second 480 hours through De¬ 
cember 31. 1980; and not less than $3.20 
an hour for the first 480 hours and $3,275 
an hour for the second 480 hours there¬ 
after. <3) In the occupation of hand 
making Italian Stogies, not less than 
$2.50 an hour for the first 320 hours and 
$2,575 an hour for the second 320 hours 
through December 31, 1978; not less than 
$2.75 an hour for the first 320 hours and 
$2,825 an hour for the second 320 hours 
through December 31, 1979; not less than 
$2.95 an hour for the first 320 hours and 
$3,025 an hour for the second 320 hours 
through December 31, 1980; and not less 
than $3.20 an hour for the first 320 hours 
and $3,275 an hour for the second 320 
hours thereafter. <4> In the occupations 
of hand stripping and machine stripping, 
not less than $2.50 an hour through De¬ 
cember 31, 1978; not less than $2.75 an 
hour through December 31, 1979; not 
less than $2.95 an hour through Decem¬ 
ber 31, 1980; and not less than $3.20 an 
hour thereafter. 

. . • • • 
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(Secs. 11.14. 52 Stat. 1068; sec. 11. 75 Stat. 74; 
Secs. 501. 602. 80 Stat. 843. 844; (29 U.S.C. 211. 
214).) 

Signed at Washington, D.C., this 9th 
day of December 1977. 

Xavier M. Vela. 

Administrator, Wage and Hour 
Division . United States De¬ 
partment of Labor. 

[FR Doc.77-35716 Filed 12-15-77:8:45 am] 


[ 4510 - 27 ] 

[ 29 CFR Part 525 ] 

EMPLOYMENT OF HANDICAPPED CLIENTS 
IN SHELTERED WORKSHOPS 

Increases in Monetary Tests for Qualifying 
as a Work Activities Center 

AGENCY: Employment Standards Ad¬ 
ministration, Labor. 

ACTION: Proposed rule. 

SUMMARY: The Pair Labor Standards 
Act permits the employment of handi¬ 
capped clients, whose physical or mental 
impairment is so severe as to make their 
productive capacity inconsequential, in 
work activities centers (centers planned 
and designed exclusively to provide 
therapeutic activities for such clients) at 
wages which are less than the minimum 
applicable under section 6 of the Act 
under regulations of the Secretary of 
Labor. Among other things, the regula¬ 
tions set monetary criteria for qualifying 
as a work activities center. Since these 
criteria are based on the minimum wage, 
it is necessary to amend regulations for 
employment of handicapped clients in 
sheltered workshops to increase the 
monetary tests to reflect the changes in 
the statutory minimum wage resulting 
from the 1977 Amendments to the Act. 

DATE: Comments will be received until 
December 27.1977. 

ADDRESS: Interested parties may pre¬ 
sent written data, views and argument 
in quadruplicate to the Administrator of 
the Wage and Hour Division, U.S. De¬ 
partment of Labor. Washington, D.C. 
20210 . 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Arthur H. Korn, Director, Division of 
Special Minimum Wages, Wage and 
Hour Division, U.S. Department of 
Labor, 200 Constitution Avenue NW., 
Room C-4316, Washington, D.C. 
20210, 202-523-8727. 

SUPPLEMENTARY INFORMATION : 
Section 14(c) of the Fair Labor Stand¬ 
ards Act (29 U.S.C. 214(c)) authorizes 
the Secretary of Labor, to the extent nec¬ 
essary in order to prevent curtailment of 
opportunities for employment, to pro¬ 
vide for the employment of handicapped 
workers at subminimum wages under 
regulations of the Secretary. Title 29 of 
the Code of Federal Regulations, Part 
525, establishes the terms and conditions 


of such employment, including criteria 
for qualifying as a work activities center. 
The concept of work activities centers 
was established under the 1966 amend¬ 
ments to the Act. At that time two sets 
of monetary criteria were established to 
determine whether the handicapped 
clients of a workshop or a part of a work¬ 
shop met the test of "inconsequential" 
productive capacity. 

One test was average annual client 
productivity (total annual earned in¬ 
come of the work activities center less the 
cost of material divided by the average 
number of clients employed during the 
year) and the other was average annual 
client earning (total annual client earn¬ 
ings divided by average number of 
clients). The latter test was limited to 
centers which paid piece rates to more 
than half of the clients in the work ac¬ 
tivities center. A workshop meeting either 
test would qualify as a work activities 
center. The original formula for average 
annual earnings was developed by assum¬ 
ing a 1,500 hour work year (30 hours a 
week for 50 weeks) and average earn¬ 
ings of 25 percent of the minimum wage. 
The original average annual productivity 
formula (earned income of the work¬ 
shop) used the average annual earnings 
and added a markup in order to take into 
account overhead over the labor rate for 
work performed by the work activities 
center. 

The monetary tests were subsequently 
adjusted to reflect each increase in the 
minimum wage by increasing the test 
amounts by the same percentage as the 
increase in the minimum wage. It is pro¬ 
posed to make the same adjustment to 
reflect minimum wage increases under 
the 1977 Amendments and rounding to 
the nearest $25. It is necessary to amend 
§ 525.2(c) to accomplish this change. 

Upon consideration of comments re¬ 
ceived. any changes that are appropriate 
will be made in this part and published 
in the Federal Rerister. 

Accordingly, it is proposed that as 
necessitated by the Fair Labor Standards 
Amendments of 1977 and as authorized 
under section 14 of the Fair Labor 
Standards Act of 1938. Reorganization 
Plan No. 6 of 1950, Secretary's Order 
No. 16-75, dated November 25, 1975 (40 
FR 55913), and Employment Standards 
Order No. 76-2, dated February 23, 1976 
(41 FR 9016), § 525.2(c) of Title 29 shall 
be amended to reflect the statutory in¬ 
creases. 

This document was prepared under 
the direction and control of Xavier M. 
Vela, Administrator, Wage and Hour 
Division. 

It is proposed to amend § 525.2(c) of 
Part 525, Title 29, Code of Federal Regu¬ 
lations, as follows: 

§ 525.2 Definitions. 

• • • • • 

(c) "Work activities center" shall 
mean a workshop, or a physically sepa¬ 
rated department of a workshop having 
an identifiable program, separate super¬ 
vision and records, planned and designed 


exclusively to provide therapeutic activ¬ 
ities for handicapped workers whose 
physical or mental impairment is so 
severe as to make their productive ca¬ 
pacity inconsequential. Therapeutic 
activities include custodial activities 
(such as activities where the focus is on 
teaching the basic skills of living), and 
any purposeful activity so long as work 
or production is not the main purpose. 
No sheltered workshop or separate de¬ 
partment thereof shall qualify as a work 
activities center if the average produc¬ 
tivity per handicapped worker is $1,400 
($1,550 effective January 1, 1979, $1,650 
effective January 1. 1980, and $1,775 ef¬ 
fective January 1,1981) or more per year 
as measured by dividing the total annual 
earned income of the work program, less 
the cost of purchased materials used, by 
the average number of clients in the 
work program, or, if wage payments are 
primarily at piece rates, the average 
annual labor rate per client is $1,000 
($1,100 effective January 1. 1979, $1,175 
effective January 1, 1980, and $1,275 ef¬ 
fective January 1,1981) or more as meas¬ 
ured by dividing the total annual wages 
of the clients by the average number of 
clients in the work program. (The aver¬ 
age number of clients shall be deter¬ 
mined by taking the average of the total 
number of clients in the w r ork program 
on the last day of each quarter in the 
previous fiscal year, provided such aver¬ 
age is representative of the average 
number of clients employed during the 
entire year.) No individual worker whose 
productivity substantially exceeds this 
average shall be employed at less than 
the statutory minimum wage under a 
work activities center certificate. (A 
handicapped worker, whose productivity 
substantially exceeds the average, may 
be certificated under Regulations, Part 
524 of this chapter, in rare and unusual 
cases where necessary to avoid extreme 
hardship, if he is unable to earn the 
statutory minimum because of his handi¬ 
cap. and if his production and earnings 
are included in the averages provided 
in this paragraph.) Where information 
is not available for a year, a temporary 
certificate for not more than 6 months 
may be issued based on the limited in¬ 
formation available, if it is represented 
that the center expects and has good rea¬ 
son to believe that the conditions here¬ 
inabove specified will be satisfied when 
1 year’s data are available. Information 
to be considered will include the severity 
of disability of the handicapped workers 
employed, or other pertinent factors. 

• • • • • 
(Secs. 11. 14, 52 Stat. 1068; Sec. 11. 75 Stat. 
74; secs. 501. 602, 80 Stat. 843, 844 (29 U.S.C. 
211, 214).) 

Signed at Washington. D.C., on this 
9th day of December 1977. 

Xavier M. Vela, 

Administrator, Wage and Hour 
Division, United States De¬ 
partment of Labor. 

(FR Doc.77-35715 Filed 12-15-77:8:45 am| 
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[ 6560-01 ] 

ENVIRONMENTAL PROTECTION 
AGENCY 

[ 40 CFR Part 162 ] 

[FRL 6560.01 
PESTICIDE PROGRAMS 

Special Packaging of Pesticides; Extension 
of Comment Period 

AGENCY: Office of Pesticide Programs. 
Environmental Protection Agency. 

ACTION: Extension of comment period. 

SUMMARY: The time period for filing 
written comments on the proposed regu¬ 
lations for the special packaging of pest¬ 
icides has been extended due to the in¬ 
terest generated by this proposal. 

DATES: Comments must be received on 
or before January 6, 1978. 

ADDRESS: Address comments to Fed¬ 
eral Register Section, Technical Services 
Division, (WH-569), Office of Pesticide 
Programs. Environmental Protection 
Agency. Room 401, East Tower, 401 M 
Street S.W., Washington, D.C. 20460. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Maureen J. Grimmer. Project Leader, 

' WH-566 >, Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M Street SW.. Washington, D.C. 20460, 
<202>-755-8030. 

SUPPLEMENTARY INFORMATION: 
On October 14, 1977, the EPA published 
in the Federal Register <42 FR 55235) 
a proposed rule for the special packag¬ 
ing of pesticides. The purpose of this 
regulation is to decrease the number of 
hazardous exposures of toxic pesticide 
products to humans. The proposal pro¬ 
vided a sixty day comment period. How¬ 
ever, because of the interest generated 
by this proposal, the time for filing com¬ 
ments has been extended to January 6, 
1978. Comments may be submitted to the 
Federal Register Section at the address 
shown above with the identifying nota¬ 
tion “OPP—Special Packaging Regula¬ 
tions.’* All written comments filed pur¬ 
suant to this proposed rule will be avail¬ 
able at the Office of the Federal Register 
Section on normal working days from 
8:30 a.m. to 4 :00 p.m. 

Dated: December 8, 1977. 

Edwin L. Johnson, 
Deputy Assista7it Administrator 
for Pesticide Programs. 
1FK Doc.77-35837 Filed 12-15-77:8:45 ami 

[ 4310 - 84 ] 

DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[43 CFR Part 4100] 

PAYMENT OF FEES 
Notice of Public Meetings 

AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Public meetings on proposed 
rulemaking. 

SUMMARY: This notice announces pub¬ 
lic meetings that will be held to receive 
comments on a proposed rulemaking re¬ 
garding public land grazing fees. 

DATES: See Supplmentary Information. 

ADDRESS: Comments may be mailed 
to: Director (210), Bureau of Land Man¬ 
agement, 1800 C Street, NW., Washing¬ 
ton. D.C.20240. 

FOR FURTHER INFORMATION. CON¬ 
TACT: 

Division of Range (330), Bureau of 
Land Management, 1800 C Street. NW., 
Washington, D.C. 20240. 202-343-6011. 

SUPPLEMENTARY INFORMATION: 
On November 23, 1977. the Departments 
of the Interior and Agriculture published 
proposed regulations by which public 
land grazing fees will be governed in 
1978 and beyond. The time for public 
comments expires on February 21. 1978. 

In order to provide the general public 
an opportunity to receive information 
and offer comments on the proposed 
rulemaking, public meetings will be held 
at the following locations and times: 

Casper. Wyoming: January 9,1978, beginning 
at 9:30 a.m.; In the Diamond-4 Room at 
the Holiday Inn. 

Denver, Colorado; January 10, 1978, begin¬ 
ning at 9:30 a.m.; in Room 708, Colorado 
State Bank Building at 1600 Broadway. 
Las Vegas. Nevada: January 11. 1978. begin¬ 
ning at 9:30 a.m.; in Room 109, Humani¬ 
ties Building, University of Nevada. Las 
Vegas at 4505 South Marylad Parkway. 

Salt Lake City, Utah'; January 12. 1978. be¬ 
ginning at 9:30 a.m., in Room 128. Salt 
Palace. First South and West Temple 
Streets. 

Phoenix. Arizona: January 13, 1978, begin¬ 
ning at 9:30 a.m., in the Maricopa County 
Board of Supervisors Auditorium at 205 
West Jefferson Street. 

Representatives of the Bureau of Land 
Management. U.S. Department of the In¬ 
terior and Forest Service, U.S. Depart¬ 
ment of Agriculture, will participate in 
the meetings. A brief explanation of the 
proposed rulemaking will be presented at 
the opening of each session. Following 
the presentation, the public will be in¬ 
vited to offer comments on the proposed 
rulemaking. Comments may be offered in 
writing and summarized by the author. 
Comments may also be offered orally. A 
verbatim transcript will not be made of 
each meeting: however, summaries will 
be made of each oral comment. The sum¬ 
maries and any written statements pre¬ 
sented during the meetings will be an¬ 
alyzed in conjunction with development 
of final regulations setting grazing fees 
for 1978 and beyond. 

Further information is available from 
Bureau of Land Management public af¬ 
fairs staffs in the following cities: Casper 
and Cheyenne. Wyoming: Denver, Colo¬ 
rado; Salt Lake City, Utah; Las Vegas 
and Reno, Nevada; and Phoenix, Ari¬ 
zona. Other Bureau of Land Manage¬ 
ment and Forest Service field offices can 


aLso offer assistance in the form of pro¬ 
viding copies of the November 23, 1977, 
proposed rulemaking. 

Dated: December 14,1977. 

George L. Turcott, 

Acting Director. 

| FR Doc.77-36080 Filed 12-15-77;8:45 amj 


[ 4310-55 ] 

Fish and Wildlife Service 
[ 50 CFR Part 20 ] 

POSSESSION OF SHOTSHELLS LOADED 
WITH MATERIAL OTHER THAN STEEL 
SHOT WHILE TAKING WATERFOWL IN 
NON-TOXIC SHOT ZONES 

Proposed Prohibition 

AGENCY: Fish and Wildlife Service, In¬ 
terior. 

ACTION: Proposed rule. 

SUMMARY: This proposed rule would 
prohibit the possession of 12-gauge shot- 
shells loaded with any material other 
than steel shot while hunting waterfowl 
in designated non-toxic shot zones dur¬ 
ing hunting seasons commencing in 1978 
and terminating in 1979. After review¬ 
ing the availability of non-toxic shot in 
1977 it is apparent that supplies of non¬ 
toxic ammunition in gauges other than 
12-gauge will be limited in 1978. This 
proposal would extend for one year the 
ruling for 1977 which allowed shells 
loaded with toxic shot to be possessed in 
gauges other than 12-gauge while hunt¬ 
ing waterfowl in non-toxic shot zones. 

DATES: Comments on this proposed 
rulemaking will be accepted until Jan¬ 
uary 31. 1978. 

ADDRESS: Submit comments to Di¬ 
rector (FWS/MBMO), U.S. Fish and 
Wildlife Service. Department of the In¬ 
terior, Washington, D.C. 20240. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Robert I. Smith, Special Projects Co¬ 
ordinator, Office of Migratory Bird 
Management. U.S. Fish and Wildlife 
Service. Department of the Interior, 
Washington. D.C. 20240. 202-343-8827. 

SUPPLEMENTARY INFORMATION: 
On July 28. 1976, the Fish and Wildlife 
Service published a final rule restricting 
the taking of waterfowl with shotshells 
loaded with material that has not been 
approved as non-toxic (41 FR 31388). 
This rule, codified in 50 CFR 20.21 (j), re¬ 
lated to the taking of ducks, geese, swans, 
and coots in areas designated as non¬ 
toxic shot zones in 50 CFR 20.108. 

On August 2. 1977, in recognition of 
the fact that approved non-toxic shot 
was manufactured in 12-gauge shells 
only, the Service published a ruling 
which prohibited the possession of toxic 
shot in 12-gauge shells while waterfowl 
hunting in non-toxic shot zones (42 FR 
39106). 

This amendment permitted the pos¬ 
session and use of shotshells containing 
lead or other metals in guns bored for 
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ammunition other than 12-gauge. This 
amendment was for the waterfowl hunt¬ 
ing seasons commencing in 1977 and ter¬ 
minating in 1978. 

After reviewing the situation in 1977 
with respect to production and distribu¬ 
tion of non-toxic shotshell ammunition, 
it is apparent that supplies of non-toxic 
ammunition in gauges other than 12- 
gauge will be absent, in short supply, or 
poorly distributed in 1978. Therefore, the 
Service is proposing to continue in 1978 
with § 20.21 (j) as it was amended on 
August 2. 1977. The only change pro¬ 
posed in this regulation is the year of 
its implementation. The waterfowl hunt¬ 
ing seasons for which the proposal is 
applicable are those commencing in 1978 
and terminating in 1979. 

Thexontinued deposition of toxic shot 
by waterfowl hunters in areas where 
shot is being eaten by ducks, geese, and 
swans limits efforts of the Service to 


reduce lead poisoning among waterfowl. 
Therefore, the use of toxic shot in areas 
designated for non-toxic shot cannot 
continue indefinitely. This proposed reg¬ 
ulation would allow toxic shot use in 
non-toxic shot zones to continue in hunt¬ 
ing seasons commencing in 1978 in guns 
bored in sizes other than 12-gauge, but 
the Service does not plan to propose 
this same amendment for waterfowl 
hunting seasons commencing in 1979. 

Accordingly, the Service proposes to 
amend 50 CFR 20 by deleting the present 
(j) under §20.21 and replacing it with 
the following: 

§ 20.21 Hunting method*. 

# * * * • 

(j) While possessing 12-gauge shot- 
shells loaded with any metal other than 
steel or such material as may be ap¬ 
proved by the Director pursuant to the 
procedures set forth in § 20.134: Pro¬ 
vided , That this restriction applies only 


to the taking of ducks, geese, and swans 
(Anatidae ), and coots (Fulica ameri - 
cana) in areas described in § 20.108 as 
non-toxic shot zones during waterfowl 
hunting seasons commencing in 1978 and 
terminating in 1979. 

This proposed rule was authored by 
Robert I. Smith. Office of Migratory Bird 
Management. U.S. Fish and Wildlife 
Service. Department of the Interior. 
Washington, D.C. 20240 (202-343-8827). 

Note.— The Fish and Wildlife Service has 
determined that this document does not con¬ 
tain a major proposal requiring preparation 
of an Economic Impact Statement under 
Executive Order 11949 and OMB Circular 
A-107. 

Dated: December 13, 1977. 

Lynn A. Green walt. 
Director, United States Fish and 

Wildlife Service. 

1FR Doc.77-35838 Filed 12-15-77;8:45 ami 
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13410-07] 

DEPARTMENT OF AGRICULTURE 

Farmers Home Administration 

[Notice of Designation Number A539] 

LOUISIANA 

Designation of Emergency Areas 

The Secretary of Agriculture has de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in Avoyelles Parish, 
La., as a result of drought April 23 to 
June 15, 1977, and excessive rainfall 
July 15 to August 30. 1977. 

Therefore, the Secretary has desig¬ 
nated this area as eligible for emergen¬ 
cy loans pursuant to the provisions of 
the Consolidated Farm and Rural De¬ 
velopment Act, as amended, and the 
provisions of 7 CFR 1904 Subpart C, 
Exhibit D. Paragraph V B. including 
the recommendation of Governor 
Edwin W. Edwards that such designa¬ 
tion be made. 

Applications for emergency loans 
must be received by this Department 
no later than June 6, 1978, for phys¬ 
ical losses and December 8. 1978, for 
production losses, except that quali¬ 
fied borrowers who receive initial 
loans pursuant to this designation 
may be eligible for subsequent loans. 
The urgency of the need for loans in 
the designated area makes it impracti¬ 
cable and contrary to the public inter¬ 
est to give advance notice of proposed 
rulemaking and invite public participa¬ 
tion. 

Done at Washington, DC, this 9th 
day of December, 1977. 

Gordon Cavanaugh, 
Administrator, 

Farmers Home Administration. 

[FR Doc. 77-36053 Filed 12-15-77; 8:45 am] 


[3410-07] 

[Notice of Designation Number A536] 

MICHIGAN 

Designation of Emergency Areas 

The Secretary of Agriculture has de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in the following 
Michigan Counties as a result of 
drought July 1. 1976, through June 30. 
1977. and excessive rainfall July 1 
through October 13, 1977. in Arenac 


County; drought July 1, 1976. to July 
31, 1977. and excessive rainfall August 
1 to October 13. 1977, in Bay County; 
severe freeze April 29 and May 10, 
1977. in Genesee County; and drought 
August 1. 1976, to July 8, 1977, and ex¬ 
cessive rainfall and flooding August 1 
to October 18. 1977, in Lapeer County. 

Therefore, the Secretary has desig¬ 
nated these areas as eligible for emer¬ 
gency loans pursuant to the provisions 
of the Consolidated Farm and Rural 
Development Act, as amended, and 
the provisions of 7 CFR 1904 Subpart 
C. Exhibit D. Paragraph V B. includ¬ 
ing the recommendation of Governor 
William G. Milliken that such designa¬ 
tion be made. 

Applications for emergency loans 
must be received by this Department 
no later than June 1, 1978. for phys¬ 
ical losses and December 4, 1978, for 
production losses, except that quali¬ 
fied borrowers w r ho receive initial 
loans pursuant to this designation 
may be eligible for subsequent loans. 
The urgency of the need for loans in 
the designated area makes it impracti¬ 
cable and contrary to the public inter¬ 
est to give advance notice of proposed 
rulemaking and invite public participa¬ 
tion. 

Done at Washington. D.C. this 9th 
day of December. 1977. 

Gordon Cavanaugh, 
Administrator , 

Farmers Home Administration. 

[FR Doc. 77-36054 Filed 12-15-77; 8:45 am] 


[3410-07] 

[Notice of Designation Number A540] 

PENNSYLVANIA 

Designation of Emergency Areas 

The Secretary of Agriculture has de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in the following 
Pennsylvania Counties as a result of 
excessive rainfall August 1 through 
September 30, 1977, in Erie County 
and June 28 through July 8. 1977, in 
Potter County. 

Therefore, the Secretary has desig¬ 
nated these areas as eligible for emer¬ 
gency loans pursuant to the provisions 
of the Consolidated Farm and Rural 
Development Act, as amended, and 
the provisions of 7 CFR 1904 Subpart 
C. Exhibit D. Paragraph V B. includ¬ 
ing the recommendation of Governor 


Milton J. Shapp that such designation 
be made. 

Applications for emergency loans 
must be received by this Department 
no later than June 6. 1978, for phys¬ 
ical losses and December 8, 1978. for 
production losses, except that quali¬ 
fied borrowers who receive initial 
loans pursuant to this designation 
may be eligible for subsequent loans. 
The urgency of the need for loans in 
the designated area makes it impracti¬ 
cable and contrary to the public inter¬ 
est to give advance notice of proposed 
rulemaking and invite public participa¬ 
tion. 

Done at Washington. D.C.. this 9th 
day of December 1977. 

Gordon Cavanaugh, 
Administrator, Farmers 
Home Administration. 

[FR Doc. 77-36055 Filed 12-15-77; 8:45 am] 


[3410-07] 

[Notice of Designation Number A537] 

TENNESSEE 

Designation of Emergency Areas 

The Secretary of Agriculture has de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in the following 
Tennessee Counties as a result of 
drought during the period ranging 
from May 1 through September 25. 
1977; 

DeKalb, Franklin. Giles, Grundy. Hamilton. 

Hardeman. Haywood. Lauderdale. Lincoln. 

Maury, Moore, and Rhea. 

Hardeman County also reported ex¬ 
cessive rainfall September 7 through 
30. 1977. in addition to drought report¬ 
ed May 1 through September 6. 1977. 
Excessive rainfall September 1 
through 30. 1977. was also reported for 
Haywood County in addition to 
drought May 2 through August 10. 
1977. 

Therefore, the Secretary has desig¬ 
nated these areas as eligible for emer¬ 
gency loans pursuant to the provisions 
of the Consolidated Farm and Rural 
Development Act. as amended, and 
the provisions of 7 CFR 1904 Subpart 
C. Exhibit D. Paragraph V B. includ¬ 
ing the recommendation of Governor 
Ray Blanton that such designation be 
made. 

Applications for emergency loans 
must be recieved by this Department 
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no later than June. 1 1978. for phys¬ 
ical losses and December 4. 1978, for 
production losses, except that quali¬ 
fied borrowers who receive initial 
loans pursuant to this designation 
may be eligible for subsequent loans. 
The urgency of the need for loans in 
the designated area makes it impracti¬ 
cable and contrary to the public inter¬ 
est to give advance notice of proposed 
rulemaking and invite public participa¬ 
tion. 

Done at Washington. D.C., this 9th 
day of December 1977. 

Gordon Cavanaugh. 

Administrator , Farmers 
Home Administration . 

[FH Doc. 77-36057 Filed 12-15-77; 8:45 ami 


[ 3410 - 07 ] 

[Notice of Designation Number A5381 

TEXAS 

Designation of Emergency Areat 

The Secretary of Agriculture has de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in the following 
Texas Counties as a result of drought 
with periods ranging from April 20 
through October 31. 1977: 

Brown. Burnet, Eastland. Erath. Fayette, 

Guadalupe. Houston, Johnson, Lampasas. 

Madison. Menard, Mills. Robertson, and 

Wise. 

In addition to the drought reported 
June 1 through October 25, 1977, Gua¬ 
dalupe County also reported excessive 
rainfall October 1. 1976. through April 
30, 1977. Menard County also reported 
a severe hailstorm October 22, 1977. 

Therefore, the Secretary has desig¬ 
nated these areas as eligible for emer¬ 
gency loans pursuant to the provisions 
of the Consolidated Farm and Rural 
Development Act, as amended, and 
the provisions of 7 CFR 1904 Subpart 
C, Exhibit D, Paragraph V B, includ¬ 
ing the recommendation of Governor 
Dolph Briscoe that such designation 
be made. 

Applications for emergency loans 
must be received by this Department 
no later than June 1, 1978, for phys¬ 
ical losses and December 4, 1978, for 
production losses, except that quali¬ 
fied borrowers who receive initial 
loans pursuant to this designation 
may be eligible for subsequent loans. 
The urgency of the need for loans in 
the designated area makes it impracti¬ 
cable and contrary to the public inter¬ 
est to give advance notice of proposed 
rulemaking and invite public participa¬ 
tion. 


Done at Washington. D.C., this 9th 
day of December 1977 

Gordon Cavanaugh, 
Administrator , Farmers 
Home Administration, 
[FR Doc. 77-36056 Filed 12-15-77; 8:45 ami 


[ 3410 - 15 ] 

Rural Electrification Administration 

WABASH VALLEY POWER ASSOCIATION, INC 
INDIANAPOLIS, IND. 

Proposed Loan Guarantee 

Under the authority of Public Law 
93-32 (87 Stat. 65) and in conformance 
with applicable agency policies and 
procedures as set forth in REA Bulle¬ 
tin 20-22 (Guarantee of Loans for 
Bulk Power Supply Facilities), notice 
is hereby given that the Administrator 
of REA will consider providing a guar¬ 
antee supported by the full faith and 
credit of the United States of America 
for a loan in the approximate amount 
of $380,000,000 to Wabash Valley 
Power Association, Inc., of Indianapo¬ 
lis, Ind. These loan funds will be used 
to finance a seventeen percent (17%) 
undivided Ownership Interest in the 
Public Service Co. of Indiana’s Marble 
Hill Nuclear Generating Station. 

Legally organized lending agencies 
capable of making, holding and servic¬ 
ing the loan proposed to be guaran¬ 
teed may obtain information on the 
proposed project, including the engi¬ 
neering and economic feasibility stud¬ 
ies and the proposed schedule for the 
advances to the borrower of the guar¬ 
anteed loan funds from Mr. Edward P. 
Martin. General ,Manager, Wabash 
Valley Power Association, Inc., 700 N. 
High School road, M—W Building, 
Suite 105, Indianapolis. Ind. 46224. 

In order to be considered, proposals 
must be submitted (within 30 days 
from the date of this notice) to Mr. 
Martin. The right is reserved to give 
such consideration and make such 
evaluation or other disposition of all 
proposals received, as Wabash Valley 
Power Association, Inc., and REA 
deem appropriate. Prospective lenders 
are advised that the guaranteed fi¬ 
nancing for this project is available 
from the Federal Financing Bank 
under a standing agreement with the 
Rural Electrification Administration. 

Copies of REA Bulletin 20-22 are 
available from the Director, Informa¬ 
tion Services Division, Rural Electrifi¬ 
cation Administration, U.S. Depart¬ 
ment of Agriculture. Washington, D.C. 
20250. * 

Dated at Washington. D.C., this 9th 
day of December, 1977. 

David A. Hamil, 
Administrator , 

Rural Electrification Administration, 

(FR Doc. 77-35756 Filed 12-15-77; 8:45 am] 


[ 6320 - 01 ] 

CIVIL AERONAUTICS BOARD 

[Docket 31733; Order 77-12-62] 


BRITISH AIRWAYS 

Contract Cargo Ratat; Order Vacating 
Suspension 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
on the 1st day of December 1977. By 
Order 77-10-3, October 4, 1977. and 
Order 77-10-2, September 23. 1977, the 
Board suspended, pending investiga¬ 
tion. ’‘Contract Cargo Rates” (CCR3) 
from the United Kingdom to the 
United States proposed by British Air¬ 
ways. 1 The Board stated that it was 
suspending the rates because it was 
concerned that the contract feature of 
CCR3 would be destructive of the ef¬ 
fective cargo competition w r hich we 
found required in the North Atlantic. 
Since the rates would go into effect 
before any matching rates filed by 
competitors, British Ainvays would 
have a measureable head-start in lock¬ 
ing up large portions of the market. 

In a petition filed November 15, 
1977, Seaboard World Airlines, Inc. 
(Seaboard) requests an amendment of 
the suspension orders. Seaboard con¬ 
tends that: the Board should not 
permit the British Airways CCR3 
rates to become effective until and 
unless an agreement is entered be¬ 
tween the governments which would 
permit the Board to take future action 
to terminate the CCR3 tariff on no 
more than 20 days notice; this is neces¬ 
sary if the competitive responses of 
U.S. carriers do not serve to “unlock” 
British Airways’ hold on the United 
Kingdom to U.S. traffic or are not gen¬ 
erative of substantial new traffic but 
rather are destructive of U.S.-flag car¬ 
riers and the shipping public; and the 
Board should Initiate its investigation 
of the CCR3 tariff immediately so 
that a final decision can be made 
before the United States carriers 
suffer irrevocable harm. 

British Airways filed an answer re¬ 
questing that the suspension be lifted. 

We have decided to deny the peti¬ 
tion and to vacate the suspension of 
the CCR3 rates. All three U.S. carri¬ 
ers, Pan American World Airways. 
Inc., Trans World Airlines, Inc., and 
Seaboard have filed rates competitive 
with CCR3 rates and we believe that 
the marketplace will ultimately decide 
which of the proposed rate schemes 


•Order 77-10-3 adopted October 4, 1977. 
amended the suspension to a period of 90 
days in accordance with the direction of the 
President. 
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will prevail.* * Further, we have been 
assured by the United Kingdom au¬ 
thorities that the tariffs filed by the 
U.S. carriers will be permitted to 
become effective upon the vacation of 
the suspension of CCR3 rates condi¬ 
tional upon British Airways being al¬ 
lowed, if they so choose, to match any 
or all of the U.S. carriers' filings.* 

The bilateral agreement between the 
United States and the United King¬ 
dom contemplates that once tariffs are 
in effect, they cannot be changed by 
unilateral government action. The ad 
hoc agreement entered into between 
the two governments relating to spe¬ 
cial low Laker-competitive fares dealt 
with extraordinary circumstances 
which, in our view, justified an excep¬ 
tion. The argument presented by Sea¬ 
board about the capability of British 
Airways maintaining a “lock" on the 
traffic, considering the competitive fil¬ 
ings by U.S. carriers, seems highly 
speculative at best. Certainly to the 
extent that British Airways serves 
more points in the United Kingdom, 
that carrier has a marketing advan¬ 
tage over other carriers. The national 
carrier generally has a greater market 
identity in his homeland. However, we 
are unable to conclude, considering 
the general lack of restrictions on the 
U.S. carrier rates, that British Airways 
will have a greater ability to lock in 
traffic from points in Europe beyond 
the United Kingdom. Furthermore, if 
these rates prove to be non-generative, 
we see no reason to assume that the 
carriers will allow them to continue. 

Finally, Seaboard requests that the 
Board expedite the investigation insti¬ 
tuted in Order 77-10-2. In that order 
the Board was concerned that the 
United Kingdom would not accept 
competitive filings by U.S. carriers, 
and if not, the Board would move for¬ 
ward promptly with a formal investi¬ 
gation. however, with the assurance of 
the United Kingdom authorities that 
the tariffs filed by U.S. carriers will be 
permitted to become effective upon 
the vacation of the suspension of 
CCR3, pursuit of the investigation is 
now not necessary, and consequently, 
we will also terminate the investiga¬ 
tion. 

* Briefly, the U.S. carriers propose the fol¬ 
lowing—Seaboard: Bulk and container rates 
and charges subject to a minimum weight of 
300 kgs. available without any peak vs. off- 
peak restrictions. Level is between British 
Airways’ peak and off-peak level. TWA: Ad¬ 
vance purchase general commodity contain¬ 
er rates and charges subject to a minimum 
of one container per week for 20 weeks. 
Level Is slightly higher than competing car¬ 
riers. TWA is expected, however, to match 
the tariffs filed by both Pan American and 
Seaboard. Pan Am: Container rates only, 
subject to peak and off-peak restrictions at 
a level matching that of British Airways’ 
contract rates. 

’To date British Airways has not filed 
matching tariffs. In the event they choose 
to do so, short notice tariff filings will be 
permitted. 


Accordingly, pursuant to section 
204(a). 403, 404, 801, and 1002(j) of the 
Federal Aviation Act of 1958; 

It is ordered, that: 1. Orders 77-10-3 
and 77-10-2 are vacated insofar as 
they suspend and investigate cargo 
contract rates filed by British Airways, 
Trans World Airlines. Inc., and Sea¬ 
board World Airlines, Inc.; 

2. The petition of Seaboard World 
Airlines. Inc. is denied; 

3. This order shall be submitted to 
the President 4 and shall be effective 
on December 12, 1977. 

4. Copies of this order shall be filed 
in Tariff CAB No. 29, issued by John 
M. Sampson, Agent; Tariff CAB No. 
318, issued by Trans World Airlines, 
Inc.; and Tariff CAB No. 32, issued by 
Seaboard World Airlines, Inc. and be 
served upon British Airways, Trans 
World Airlines. Inc., Seaboard World 
Airlines, Inc., Pan American World 
Airways, Inc., and the Flying Tiger 
Line, Inc. 

This order will be published in the 
Federal Register. 

By the Civil Aeronautics Board:* 

Phyllis T. Kaylor, 
Secretary . 

[FR Doc. 77-36047 Piled 12-15-77; 8:45 am] 


[ 6320 - 01 ] 

[Dockets 30591, 30587; Order 77-12-61] 

COLONIAL AIRLINES, INC 
Order 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
on the 8th day of December, 1977. 

By Order 77-5-17, May 4, 1977, the 
Board denied an application of Colo¬ 
nial Airlines, Inc., for an exemption 
from the provisions of section 401 of 
the Act and Part 298 of the Board's 
Economic Regulations to permit it to 
operate CV-580 aircraft in scheduled 
and charter operations between Mor- 
- ristown, N.J., and Boston and Wash¬ 
ington. * 

On June 23, 1977, Colonial filed a pe¬ 
tition for reconsideration of Order 77- 
5-17. Colonial states that there is con¬ 
vincing evidence that the growing 
needs of northern New Jersey for 
prime-time commuter service to 
Boston and Washington are not being 
adequately met by service at Newark 
Airport. In support of this. Colonial 
cities a letter from the entire New 
Jersey Congressional delegation en¬ 


•This order was submitted to the Presi¬ 
dent on December 2. 1977. 

’All members concurred except Vice 
Chairman O’Melia who was not present. 

* Colonial also fUed an application on 
March 8, 1977, in Docket 30587 for a certifi¬ 
cate of public convenience and necessity to 
provide service between Morristown and 
Boston and Washington. 


dorsing its proposal and indicating its 
concern about the lack of service be¬ 
tween Newark and Washington. Colo¬ 
nial also cites a study released by the 
Bureau of Economics on demand peak¬ 
ing which shows that the demand for 
air transportation is characterized by 
intense peaking, especially by hour of 
the day. Based on the conclusions of 
this study and the number of certifi¬ 
cated flights operated during the early 
morning and late afternoon. Colonial 
argues that the commuter-timed ser¬ 
vice in the Newark-Boston/Washing¬ 
ton markets is not sufficient to meet 
the businessmen’s needs. To further 
demonstrate this. Colonial commis¬ 
sioned a one-week telephone survey to 
determine the availability of coach 
reservations on peak commuter-hour 
flights in the Newark-Boston/Wash¬ 
ington markets. Colonial submits that 
the survey shows that it is difficult to 
obtain reservations on one-day's notice 
on flights scheduled during the com¬ 
muter hours. Colonial also submits 
that at least one major northern New 
Jersey corporation has started its own 
air service to Boston and Washington 
because of the inadequate prime-time 
service at Newark. Finally, Colonial 
contends that there are major prob¬ 
lems with ground transportation to 
and from Newark Airport because of 
traffic congestion during the rush 
hours and that this compounds the 
difficulties with Newark service. 

Eastern filed an answer to Colonial’s 
petition for reconsideration, claiming 
that Colonial's petition is an attempt 
to prove that the certificated service 
currently being provided in the 
Newark-Boston/Washington markets 
is inadequate and that the issue of 
adequacy of service has not been 
raised in a proper context. Eastern 
also contends that the complexity and 
controversy of adequacy of service 
issues cannot properly be resolved on 
the basis of the pleadings and that Co¬ 
lonial is attempting to circumvent 
Board procedures. Furthermore, East¬ 
ern argues that a large number of 
flights are provided at Newark to and 
from Boston and Washington 
throughout the day and that Eastern's 
load factors indicate that there is suf¬ 
ficient capacity available to meet 
market needs. Finally, Eastern reas¬ 
serts that Colonial’s proposed service 
would cause substantial diversion from 
the certificated carriers. 

The Township of Hanover filed a 
late answer to Colonial's petition, ac¬ 
companied by a motion for leave to 
file,* opposing the carrier’s request. 
The township claims that the granting 
of Colonial’s request would have an 


* A motion for leave to file an answer and 
an answer opposing Colonial’s request was 
filed on November 25 by the Borough of 
Madison, New Jersey. We will grant the mo¬ 
tions. 


FEDERAL REGISTER, VOL 42, NO. 242—FRIDAY, DECEMBER 16, 1977 











63442 


NOTICES 


adverse environmental impact upon 
the community, that the carrier’s pro¬ 
posal had already been thoroughly ex¬ 
amined and properly decided by the 
Board, and that an environmental pre¬ 
sentation could only be made in a 
public hearing. 

We have decided, upon reconsider¬ 
ation, to set for hearing Colonial's ex¬ 
emption and certificate applications 
on a highly expedited schedule. Al¬ 
though the factual questions are con¬ 
troversial. they are not particularly 
complex in the sense that an extensive 
record will be required to resolve 
them. In fact, much of the evidentiary 
material has already been submitted 
with the pleadings. A prehearing con¬ 
ference will be held on December 21. 
1977, so that the administrative law 
judge may determine whether any ad¬ 
ditional evidence is required. Notwith¬ 
standing the December 21 date, we 
direct the parties to exchange direct 
exhibits three w r eeks from the service 
date of this order and rebuttal exhib¬ 
its three weeks thereafter, subject to 
any modifications made at the discre¬ 
tion of the judge. Colonial. Eastern 
and the Township of Hanover will be 
parties to the case; any petitions for 
leave to intervene must be filed by De¬ 
cember 21. 

Colonial has submitted an environ¬ 
mental evaluation w r hich shows that 
the proposed operations with CV-580 
aircraft wxmld not exceed the pollu¬ 
tion screening test thresholds of Part 
312 of the Board’s regulations at any 
of the three airports involved. Colo¬ 
nial also u§ed part 312’s noise screen¬ 
ing test to evaluate the increase in 
noise at Boston, Washington, and 
Morristown w r hich will result from its 
proposed service. As stated in the pre¬ 
amble to Part 312, the noise screening 
test formula was derived for consider¬ 
ation of jet operations only. 5 and w r e 
have stated in the past that computa¬ 
tions under the noise screening test 
are not required when new service 
with non-jet aircraft is being pro¬ 
posed. 4 We adhere to that belief when 
airports already receiving jet service 
are involved (i.e., Boston and Washing¬ 
ton in this instance) since the formula 
cannot compare jet and non-jet oper¬ 
ations and since it is unlikely that the 
addition of non-jet operations to such 
an airport could have an adverse 
impact. For an airport such as Morris¬ 
town. however. w r here there are no jet 
operations, it is possible that an in¬ 
crease in non-jet operations could ad¬ 
versely affect the area. For this 
reason, we need some tool for evaluat¬ 
ing the increase in noise at airports 

’PR 146. page 9. 

’Although technically the CV-580 aircraft 
Colonial proposes to operate is a type of Jet 
aircraft, in the context of the environmen¬ 
tal regulations and pleadings it Is not con¬ 
sidered jet equipment. 


not receiving jet service and we believe 
the noise screening test formula con¬ 
tained in Part 312 can be useful in this 
respect since it would then be used 
only to compare the same type of op¬ 
erations (i.e.. non-jet with non-jet). 
However. we will permit any interest¬ 
ed person to file within 30 days addi¬ 
tional or alternative data or evidence 
with respect to Colonial’s environmen¬ 
tal evaluation regarding Morristown 
before w f e make a finding on the envi¬ 
ronmental impact of the proposed ser¬ 
vice at that airport. With respect to 
Boston and Washington, w T e find that 
approval of Colonial’s applications 
w r ould not be a major Federal action 
significantly affecting the quality of 
the environment within the meaning 
of the National Environmental Policy 
Act of 1969. 

Accordingly, it is ordered . That: 1. 
The petition for reconsideration of 
Order 77-5-17 filed by Colonial Air¬ 
lines. Inc., in Docket 30591 be granted 
to the extent indicated here and 
denied in all other respects; 

2. A proceeding be instituted in 
Docket 30587 and set for hearing 
before an administrative law judge of 
the Board at a time and place to be 
designated later; 

3. The application of Colonial Air¬ 
lines for exemption authority. Docket 
30591, be consolidated with the pro¬ 
ceeding instituted by paragraph 2. 
above; 

4. The proceeding instituted by para¬ 
graph 2 shall include the following 
issues: 

(a) Do the public convenience and 
necessity require the certification of 
Colonial Airlines to engage in nonstop 
air transportation between Morris¬ 
town, N.J., on the one hand, and 
Boston. Mass., and Washington, D.C., 
on the other hand? 

(b) If the answ r er to (a) is negative, is 
it in the public interest to exempt Co¬ 
lonial Airlines from the provisions of 
section 401 of the Federal Aviation 
Act and Part 298 of the Board’s Eco¬ 
nomic Regulations to the extent nec¬ 
essary to permit Colonial to engage in 
nonstop air transportation with CV- 
580 aircraft between Morristown and 
Boston and Washington? 

(c) What terms, conditions and limi¬ 
tations. if any, should be attached to 
any authority granted to Colonial? 

5. * Subject to any modifications made 
by the administrative law judge, the 
following procedural schedule shall be 
observed in this proceeding: Prehear¬ 
ing Conference—December *21. 1977; 
Direct Exhibits Exchanged—three 
weeks from the date of service of this 
order; Rebuttal Exhibits Exchanged— 
three weeks from the date for ex¬ 
changing direct exhibits; 

6. The motions of the Township of 
Hanover, N.J., and the Borough of 
Madison, N.J., for leave to file a late 
answer be granted; 


7. Any person wishing to file addi¬ 
tional environmental data or evidence 
relevant to this proceeding shall do so 
within 30 days of the date of service of 
this order; and 

8. Colonial Airlines, Eastern Air 
Lines, and the Township of Hanover 
be made parties to this proceeding and 
any petitions for leave to intervene be 
filed by December 21, 1977 

This order shall be published in the 
Federal Register. 

By the Civil Aeronautics Board': 

Phyllis T. Kaylor. 

Secretary. 

[FR Doc. 77-36046 Filed 12-15-77; 8:45 ami 


[ 6320 - 01 ] 

(Docket 30679) 

FLORIDA-ATLANTA COMPETITIVE NONSTOP 
SERVICE CASE 

Prehearing Conference 

Notice is hereby given that a pre- 
hearing conference in this proceeding 
will be held on February 14, 1978, at 
9:30 a.m. (local time), in Room 1003. 
Hearing Room D. Universal North 
Building. 1875 Connecticut Avenue 
NW.. Washington. D.C., before the un¬ 
dersigned. 

In order to facilitate the conduct of 
the conference, parties are instructed 
to submit one copy to each party and 
four copies to the Judge of: (1) pro¬ 
posed statements of issues; (2) pro¬ 
posed stipulations; (3) proposed re¬ 
quests for information and for evi¬ 
dence; (4) statements of positibns; and 
(5) proposed procedural dates. The 
Bureau of Operating Rights will circu¬ 
late its material on or before January 
17. 1978, and the other parties bn or 
before February 7. 1978. The submis¬ 
sions of the other parties shall be 
limited to points on which they differ 
with the Bureau, and shall follow the 
numbering and lettering used by the 
Bureau to facilitate cross-referencing. 

Dated at Washington, D.C.. Decem¬ 
ber 12. 1977. 

Richard V. Backley, 
Administrative Law Judge. 
(FR Doc. 77-36044 Filed 12-15-77; 8:45 ami 


[ 6320 - 01 ] 

(Dockets 31808. 30809. 31021. 29774: Order 
77-12-501 

NORTH CENTRAL AIRLINES, ET AL. 

Order 

Adopted by the Civil Aeronautics 
Board at its office in Washington. 
D.C.. on the 9th day of December, 
1977. 


’AH members concurred. 
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In the matter of Chicago-Albany/ 
Syracuse-Boston competitive service 
investigation; North Central Airlines, 
Northwest Airlines, Delta Air Lines. 

On April 27. 1977, North Central 
Airlines filed an application for new 
route authority which would authorize 
nonstop air transportation (1) between 
Chicago, on the one hand, and Syra¬ 
cuse and Albany. N.Y., on the other, 
(2) between Boston, on the one hand, 
and Syracuse and Albany, on the 
other, and (3) between Syracuse and 
Albany. Any new authority would be 
subject to a one-stop restriction be¬ 
tween Boston and Chicago. Simulta¬ 
neously. North Central filed a petition 
for an order to show cause, or, in the 
alternative, a motion for hearing on its 
application. 

In support of its motion. North Cen¬ 
tral states that it will provide four 
nonstop round trips between Chicago 
and Syracuse and two nonstop and 
two one-stop round trips between Chi¬ 
cago and Albany. These frequencies 
will be competitive with American Air¬ 
lines’ nonstop service in these two 
markets. The carrier also proposes to 
provide two nonstop and two one-stop 
round trips between Boston and Syra¬ 
cuse and two nonstop round trips be¬ 
tween Boston and Albany. In the 
Boston Markets, the North Central 
service would be competitive with Alle¬ 
gheny’s nonstop and one-stop services. 
The carrier maintains that each of 
these trips would be extended into its 
system so that many passengers in 
upper New York State would receive 
first direct service to points in Michi¬ 
gan, Wisconsin, and Minnesota. North 
Central also argues that the four mar¬ 
kets enjoy sufficiently large traffic 
volumes so that each could support 
nonstop competition and that the 
markets suffer from deficient service 
which can be remedied only by compe¬ 
tition. 

Answers in support of the North 
Central pleadings have been filed by 
the City of Syracuse, the Greater 
Syracuse Chamber of Commerce and 
the Albany Area Chamber of Com¬ 
merce.* The New York State Depart¬ 
ment of Transportation filed an 
answer opposing North Central’s peti¬ 
tion for an order to show cause, but 
supporting North Central’s motion for 
hearing. 

On May 20, 1977, Delta Air Lines 
filed two pleadings, an answer to the 
North Central petition and motion, 
which states that Delta has no objec¬ 
tion to grant of the authority to North 
Central, provided that Delta’s single¬ 
plane restriction in condition (10) of 
its certificate for Route 27 is simulta- 


‘The answers of the Albany Area Cham¬ 
ber of Commerce and of the Greater Syra¬ 
cuse Chamber of Commerce were accompa¬ 
nied by motions for leave to file late. We 
will grant both these motions. 


neously removed by the Board, 3 and a 
motion which asks that the Board con¬ 
solidate a portion of Delta’s route re¬ 
alignment application in Docket 29774. 

On June 20. 1977, Northwest Airlines 
filed an application in Docket 31021 
for authority identical to what North 
Central requested in Docket 30809. 

American Airlines filed an answer in 
opposition to the North Central peti¬ 
tion and motion. Allegheny Airlines 
also filed an answer in opposition in 
which it opposed the use of show- 
cause procedures, opposed the motion 
for hearing with respect to the need 
for competitive service in the Boston- 
Syracuse/Albany markets, and took 
no position on North Central’s motion 
for hearing with respect to the need 
for competitive service in the Chicago- 
Syracuse/Albany markets. 

American maintains that its current 
service in the Chicago-Syracuse and 
Chicago-Albany markets is adequate 
to accommodate existing demand and 
that North Central’s proposed oper¬ 
ations in these markets would divert 
almost $5 million in revenues from 
other carriers without compensatory 
public benefits. American contends 
that North Central’s application does 
not merit priority consideration. 

Allegheny asserts that the service it 
provides in the Boston-Albany mar¬ 
kets is more than adequate to meet 
the demand and that its load factors, 
which have averaged about 55 percent 
between Boston and Syracuse and 
about 41 percent between Boston and 
Albany in 1976, are evidence of more 
than adequate service. 

We have decided to institute the 
Chicago-Albany / Syracuse-Boston 
Competitive Service Investigation, 
Docket 31808, for the purpose of con¬ 
sidering whether the public conve¬ 
nience and necessity require the au¬ 
thorization of an additional carrier or 
carriers to engage in air transportation 
between any of these city-pairs. 3 In 
the first place, the major markets in¬ 
volved may already be large enough to 
support competitive service based on 


•That restriction prohibits Delta from of¬ 
fering single-plane service between Boston 
and Cleveland or points west of Cleveland. 

•Since this proceeding does not involve an 
investigation of the need for new nonstop 
service between Boston and Chicago, any 
award in this market will be subject to a 
one-stop restriction. If Delta files a timely 
application, we will consider removal of its 
single-plane restriction in the Chicago- 
Boston market. We will not. however, con¬ 
solidate any portion of its realignment ap¬ 
plication in Docket 29774 into this proceed¬ 
ing. In similar circumstances we have de¬ 
clined to extract single markets from route 
realignment requests because of the unnec¬ 
essary complications and confusion which 
would result and since we would in that 
event be required by our rules to dismiss the 
remaining portion of the realignment appli¬ 
cation. See Order 77-10-26, October 7. 1977. 


historic traffic, including flow. Second, 
even the smallest of these markets 
may grow large enough to support new 
service if significant price reductions 
are offered. 

While we recognize that the appli¬ 
cants have not yet proposed reduced 
fares in any of these markets, we solic¬ 
it such proposals from both applicants 
and incumbents. We have determined, 
as a matter of general policy, that in 
this and future cases the offer or fail¬ 
ure to offer lower prices will be taken 
into account in determining whether 
the public convenience and necessity 
require the award of new or additional 
authority, and if so. which carrier or 
carriers should be selected. For these 
purposes, the Board expects the 
record to be developed to examine the 
need for and feasibility of various new f 
price/quality options. 

The price options which should be 
explored include, but are not limited 
to, reduced normal fares, promotional 
fares, and off-peak pricing. 4 The qual¬ 
ity options which should be considered 
in order to justify lower prices eco¬ 
nomically should include, but not be 
limited to. reduced onboard amenities, 
higher seating densities, increased 
load factors, and improved aircraft uti¬ 
lization. Further, we direct the judge 
and the parties to consider how lower 
prices and price competiton can be 
maintained once the case is concluded, 
whether by making awards temporary 
or contingent upon the price perfor¬ 
mance of the carrier receiving new au¬ 
thority, or by other means. 

The judge, moreover, is directed to 
determine whether any new authority 
should be permissive; whether, par¬ 
ticularly if permissive authority is de¬ 
cided upon, multiple awards should be 
made; and whether multiple awards, 
under the present statute, are consis¬ 
tent with encouraging real price com¬ 
petition. 

Nothing in the foregoing discussion 
should be regarded as indicating that 
traditional service benefits, including 
the benefits of city-pair competition, 
should be disregarded. On the con¬ 
trary. these are important consider¬ 
ations to be weighed with the price 
and price/quality considerations dis¬ 
cussed above. The bases for new route 
awards, however, will now include the 
consideration of realistic, cost-based 
price proposals. 

Finally, while North Central has 
submitted an environmental evalua¬ 
tion with its motion, Northwest has 
not submitted sufficient information 
for us to determine the environmental 
consequences of its certificate amend- 


♦Off-peak pricing options should include 
traditional night coach fares, as well as dif¬ 
ferential pricing at other slack periods, such 
as weekends and at certain hours of the day. 
in order to permit higher load factors and 
more efficient aircraft utilization. 
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ment application at this time. There¬ 
fore, we will require Northwest to file 
the information set forth in Part 312 
of the Board’s procedural regulations. 
We will allow Northwest, and all other 
carriers filing applications in the pro¬ 
ceeding, 30 days from the date of ser¬ 
vice of this order to file these environ¬ 
mental evaluations. 

Accordingly, it is ordered. That: 1. 
The motion for hearing of North Cen¬ 
tral Airlines be granted; 

2. To the extent not granted in para¬ 
graph 1, above, the petition for an 
order to show cause and alternative 
motion for hearing be denied; 

3. A proceeding to be known as the 
Chicago - Albany / Syracuse - Boston 
Competitive Service Investigation, 
Docket 31808, be instituted and shall 
be set for hearing before an adminis¬ 
trative law judge of the Board at a 
time and place to be designated later, 
as the orderly administration of the 
Board's docket permits; 

4. The proceeding instituted in para¬ 
graph 3, above, shall consider whether 
the public convenience and necessity 
require that new authority be granted 
in the following markets: Chicago- 
Syracuse. Chicago-Albany. Boston- 
Syracuse, Boston-Albany. and Syra¬ 
cuse-Albany; 

5. If the answer to the issue in para¬ 
graph 4. above, is affirmative, the pro¬ 
ceeding shall consider which air carri¬ 
er or carriers should be authorized and 
whether the new or existing authority 
should be subject to any terms, condi¬ 
tions, or limitations; 

6. Any authority awarded in this 
proceeding shall be granted without 
eligibility for subsidy; 

7. Insofar as they conform to the 
scope of the proceeding set forth in 
paragraph 4. above, the applications of 
North Central Airlines in Docket 
30809 and of Northw'est Airlines in 
Docket 31021 be consolidated with the 
proceeding instituted by paragraph 3, 
above; to the extent that they do not 
conform to the issues of said proceed¬ 
ing, the applications of North Central 
in Docket 30809 and Northwest in 
Docket 31021 be dismissed, without 
prejudice; 

8. Delta Air Lines’ motion to consoli¬ 
date a portion of its application in 
Docket 29774 be denied; 

9. The motions for leave to file late 
of the Greater Syracuse Chamber of 
Commerce and the Albany Area 
Chamber of Commerce and the 
motion for leave to file an otherwise 
unauthorized document of North Cen¬ 
tral Airlines be granted; 

10. Northw’est Airlines and all other 
carriers filing applications in this pro¬ 
ceeding shall file environmental evalu¬ 
ations pursuant to section 312.12 of 
the Board’s procedural regulations 
within 30 days of the date of sendee of 
this order; 

11. Applications, motions to consoli¬ 
date and petitions for reconsideration 


of this order shall be filed within 20 
days of the service date of this order 
and answers thereto shall be filed 
within 15 days thereafter; 

12. The New York State Department 
of Transportation, the City of Syra¬ 
cuse, the Greater Syracuse Chamber 
of Commerce, the Albany Area Cham¬ 
ber of Commerce. Allegheny Airlines. 
American Airlines. North Central Air¬ 
lines, and Northwest Airlines be made 
parties to the proceeding instituted by 
paragraph 3. above; and 

13. This order shall be served upon 
all parties to the proceeding instituted 
by paragraph 3, above, and all persons 
contained in the service list attached 
to the petition of North Central Air¬ 
lines. for an order to show cause or, in 
the alternative, motion for hearing. 

This order shall be published in the 
Federal Register. 

By the Civil Aeronautics Board.* 

Phyllis T. Kaylor, 
Secretary. 

CFR Doc. 77-36045 Filed 12-15-77; 8:45 aro) 

[ 6820 - 27 ] 

CIVIL SERVICE COMMISSION 

UNITED STATES INFORMATION AGENCY 

Revocation of Authority To Make Noncareer 
Executive Assignment 

Under authority of section 9.20 of 
Civil Service Rule IX (5 CFR 9.20). the 
Civil Service Commission revokes the 
authority of the U.S. Information 
Agency to fill by noncareer excepted 
assignment in the excepted service the 
following positions: (1) General Coun¬ 
sel, Officd of General Counsel; (2) As¬ 
sistant Director (Motion Pictures and 
Television), Office of the Assistant Di¬ 
rector; and (3) Assistant Director. 
Press and Publications Service. 

For the U.S. Civil Service Commis¬ 
sion. 

James C. Spry, 
Executive Assistant, 
to the Commissioner. 
Note.— This document originally appeared 
at page 62946, in the Federal Register for 
Wednesday. December 14. 1977. It is reprint¬ 
ed in this issue to meet assigned day-of-the- 
week requirements. 

IFR Doc. 77-35612 Filed 12-14-77; 8:45 ami 

DEPARTMENT OF COMMERCE 

Economic Development Administration 
CISNE SHOES, INC 

Petition for a Determination of Eligibility To 
Apply for Trade Adjustment Assistance 

A petition by Cisne Shoes, Inc., P.O. 
Box 37, Mayflower, Ark. 72106, a pro¬ 
ducer of footwear for infants, was ac¬ 
cepted on December 9. 1977, pursuant 
to section 251 of the Trade Act of 1974 
(Pub. L. 93-618) and §315.23 of the 


• All Members concurred. 


Adjustment Assistance Regulations 
for Firms and Communities (13 CFR 
Part 315). Consequently, the U.S. De 
partment of Commerce has initiated 
an investigation to determine whether 
increased imports into the United 
States of articles like or directly com 
petitive with those produced by the 
firm contributed importantly to total 
or partial separation of the firm’s 
workers, or threat thereof, and to a 
decrease in sales or production of the 
petitioning firm. 

Any party having a substantial inter¬ 
est in the proceedings may request a 
public hearing on the matter. A re¬ 
quest for a hearing must be received 
by the Chief, Trade Act Certification 
Division. Economic Development Ad¬ 
ministration, U.S. Department of 
Commerce. Washington. D.C. 20230. 
no later than the close of business on 
December 27, 1977. 

Jack W. Osburn, Jr.. 

Chief, Trade Act Certification 
Division, Office of Planning 
and Program Support 

CFR Doc. 77-36001 Filed 12-15-77; 8:45 ami 


[ 3510 - 24 ] 

MIGHTY ATLAS SHOE CORP. 

Petition for a Determination of Eligibility To 
Apply for Trade Adjustment Assistance 

An amended petition by Mighty 
Atlas Shoe Corporation. Pine Street 
Extension, P.O. Box 424, Nashua, N.H. 
03061, a producer of footwear for men. 
was accepted for filing on December 7. 
1977, pursuant to section 251 of the 
Trade Act of 1974 (Pub. L. 93-618) and 
§315.23 of the Adjustment Assistance 
Regulations for Firms and Communi¬ 
ties (13 CFR Part 315). Consequently, 
the U.S. Department of Commerce has 
initiated an investigation to determine 
whether increased imports into the 
United States of articles like or direct¬ 
ly competitive with those produced by 
the firm contributed importantly to 
total or partial separation of the 
firm’s workers, or threat thereof, and 
to a decrease in sales or production of 
the petitioning firm. 

Any party having a substantial inter¬ 
est in the proceedings may request a 
public hearing on the matter. A re¬ 
quest for a hearing must be received 
by the Chief. Trade Act Certification 
Division, Economic Development Ad 
ministration, U.S. Department of 
Commerce. Washington. D.C. 20230, 
no later than the close of business* on 
December 27. 1977. 

Jack W. Osburn, Jr.. 

Chief, Trade Act Certification 
Division, Office of Planning 
and Program Support. 

[FR Doc.77-36002 Filed 12-15-77; 8:45 am) 


FEDERAL REGISTER, VOL. 42. NO. 242—FRIDAY, DECEMBER 16, 1977 










NOTICES 


63415 


13510-241 

U.S. KNITTING MILLS, INC. 

Petition for a Determination of Eligibility To 
Apply for Trade Adjustment Assistance 

A petition by U.S. Knitting Mills. 
Inc., 795 Main Avenue. Passaic, N.J. 
07055, a producer of women’s apparel 
and knitted fabrics, was accepted for 
filing on December 7. 1977, pursuant 
to section 251 of the Trade Act of 1974 
(Pub. L. 93-618) and §315.23 of the 
Adjustment Assistance Regulations 
for Firms and Communities (13 CFR 
Part 315). Consequently, the U.S. De¬ 
partment of Commerce has initiated 
an investigation to determine whether 
increased imports into the United 
States of articles like or directly com¬ 
petitive with those produced by the 
firm contributed importantly to total 
or partial separation of the firm’s 
workers, or threat thereof, and to a 
decrease in sales or production of the 
petitioning firm. 

Any party having a substantial inter¬ 
est in the proceedings may request a 
public hearing on the matter. A re¬ 
quest for a hearing must be received 
by the Chief. Trade Act Certification 
Division, Economic Development Ad¬ 
ministration, U.S. Department of 
Commerce. Washington. D.C. 20230. 
no later than the close of business on 
December 27, 1977. 

Jack W. Osburn, Jr.. 

Chief, Trade Act Certification 
Division , Office of Planning 
and Program Support 
[FR Doc. 77-36003 Piled 12-15-77; 8:45 am] 


[ 3510 - 22 ] 

Nafiona! Oceanic and Atmospheric 
Administration 

NEW ENGLAND FISHERY MANAGEMENT 
COUNCIL’S SCIENTIFIC AND STATISTICAL 
COMMITTEE 

Cancellation of Meeting 

The meeting of the New England 
Fishery Management Council’s Scien¬ 
tific and Statistical Committee on De¬ 
cember 20. 1977, at Boston. Mass., as 
published in the Federal Register 
Vol. 42, No. 168, on Tuesday. August 
30, 1977, has been cancelled. 

The next Scientific and Statistical 
Committee meeting is scheduled for 
January 17. 1978, at Peabody, Mass. 

Dated: December 13. 1977. 

Winfred H. Meibohm, 
Associate Director , National 
Marine Fisheries Service . 
CFR Doc. 77-35840 Filed 12-15-77; 8:45 am] 


[ 3510 - 12 ] 

National Ocoanic and Atmospheric 
Administration 

WESTERN PACIFIC FISHERY MANAGEMENT 
COUNCIL 

Public Meetings 

The Western Pacific Fishery Man¬ 
agement Council, established by sec¬ 
tion 302 of the Fishery Conservation 
and Management Act of 1976 (Pub. L. 
94-265), its Scientific and Statistical 
Committee and its Advisory Subpanel 
on the Precious Coral Fishery will 
hold the following meetings: 

The Council will meet on January 10 
and 11, 1978, at the Saipan Continen¬ 
tal Hotel, Saipan. Northern Mariana 
Islands. Sessions will commence at 9 
a.m. on January 10 and adjourn about 
12 m. on January 11. On January 12, 
the Council will meet at the Guam 
Hilton Hotel, Guam, from 9 a.m. to 11 
a.m. 

Proposed agenda: (1) Administrative 
and financial reports; (2) foreign fish¬ 
ing and enforcement; (3) progress and 
problems of precious coral fishery 
management planning; (4) manage¬ 
ment problems of Marianas area fish¬ 
eries; (5) sea grant and other fishery 
research programs in the region. 

The Scientific and Statistical Com¬ 
mittee will meet on January 24 and 25, 
1978, in the conference room of the 
National Marine Fisheries Service 
Laboratory, at 2570 Dole Street, Hono¬ 
lulu, Hawaii, with sessions commenc¬ 
ing at 9 a.m. and adjourning about 4 
p.m. 

Proposed agenda: (1) Report on the 
ninth Council meeting; (2) status of 
management plan development; (3) 
review of draft precious coral manage¬ 
ment plan; (4) review of the results of 
the international billfish data work¬ 
shop. 

The precious coral management 
planning team, and the Advisory Sub¬ 
panel on the Precious Coral Fishery 
will meet on January 5 in the confer¬ 
ence room of the National Marine 
Fisheries Service Laboratory, 2570 
Dole Street. Honolulu, Hawaii, from 9 
a.m. to 12 p.m. to consider recommen¬ 
dations to the Council on objectives 
and measures for the management of 
the precious coral fisheries of the 
western Pacific region. 

Meetings are open to the public. For 
information on seating, changes to the 
agenda or written comments, contact 
W. G. Van Campen, Executive Direc¬ 
tor, Western Pacific Fishery Manage¬ 
ment Council, Room 1506, 1164 Bishop 
Street, Honolulu. Hawaii 96813, tele¬ 
phone 808-523-1368. 

Dated: December 14. 1977. 

Winfred H. Meibohm, 
Associate Director, 

National Marine Fisheries Service. 

[FR Doc 77-36082 Filed 12-15-77; 8:45 am] 


16820 - 33 ] 

COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED 

PROCUREMENT LIST 1978 
Additions 

AGENCY: Committee for Purchase 
from the Blind and Other Severely 
Handicapped. 

ACTION: Additions to Procurement 
List. 

SUMMARY: This action adds to Pro¬ 
curement List 1978 a service to be pro¬ 
vided by and commodities to be pro¬ 
duced by workshops for the blind or 
other severely handicapped. 

EFFECTIVE DATE: December 16. 
1977. 

ADDRESS: Committee for Purchase 
from the Blind and Other Severely 
Handicapped. 2009 14th Street North. 
Suite 610, Arlington, Va. 22201. 

FOR FURTHER INFORMATION 
CONTACT: 

C. W. Fletcher. 703-557-1145. 

SUPPLEMENTARY INFORMATION: 
On September 16, 1977, September 30, 
1977. and October 14, 1977, the Com¬ 
mittee for Purchase from the Blind 
and Other Severely Handicapped pub¬ 
lished notices (42 FR 46570). (42 FR 
52467) and (42 FR 55253), of proposed 
additions to Procurement List 1978, 
November 14, 1977 (42 FR 59015). 

After consideration of the relevant 
matter presented, the Committee has 
determined that the service and com¬ 
modities listed below are suitable for 
procurement by the Federal Govern¬ 
ment under 41 U.S.C. 46-48(0, 85 Stat. 
77. 

Accordingly, the following service 
and commodities are hereby added to 
Procurement List 1978: 

SIC 7349 

Janitorial/Custodial Services (SH). Build¬ 
ings 713. 734, 2004. and 2108. Bergstrom 
Air Force Base. Tex. 

Military Resale Item Number and Name 

No. 912—Brush. Lint (Plastic Filament) 
(IB). 

CLASS 7210 

Pillow. Bed (IB). 7210-00-205-3205. GSA Re¬ 
gions 1. 2. 3. 4. 5. 6. and 7 only. 

C. W. Fletcher. 

Execu ti re Di recto r. 

(FR Doc. 77-36039 Filed 12-15-77; 8:45 am] 
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[ 3910 - 01 ] 

DEPARTMENT OF DEFENSE 

Deportment of the Air Force 

MILITARY AIRLIFT COMMAND POLICY AGREE¬ 
MENT FOR EVALUATION OF UNSOLICITED 
ARTICLES, DISCLOSURES, INVENTIONS, AND 
VOLUNTARY PROPOSALS FOR CONTRACT 

Standardized Form 

AGENCY: Department of the Air 
Force, DOD. 

ACTION: Notice. 

SUMMARY: This notice is to advise 
the public of a standardized form to be 
used for contract proposals. Previous¬ 
ly, a separate agreement was written 
up for each contract proposal. The 
standardized form is intended to sim¬ 
plify and save time in processing pro¬ 
posals at the Military Airlift Com¬ 
mand, Scott Air Force Base. Illinois. 

EFFECTIVE DATE: January 1. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Lieutenant Colonel Bruce K. Ware. 
HQ Military Airlift Command, Scott 
Air Force Base, IL 62225, phone: 
618-256-3904. 

SUPPLEMENTARY INFORMATION: 
This agreement is the means Air Force 
will use to limit liability for any unso¬ 
licited proposals evaluated by the Mili¬ 
tary Airlift Command. It is not an in¬ 
vitation to the general public to 
submit proposals. It will be used only 
as an established procedure for notifi¬ 
cation of specific companies who 
submit proposals. 

Military Airlift Command Policy Agree¬ 
ment for Evaluation of Unsolicited Ar¬ 
ticles. Disclosures. Inventions, and Vol¬ 
untary Proposals for Contract 

1. Prior to the acceptance of any article of 
equipment, material or disclosure of Infor¬ 
mation for evaluation or testing by the Mili¬ 
tary Airlift Command, the following policy 
must be understood and agreed to by the in¬ 
dividual. firm, or corporation submitting 
such article, invention, or disclosure. 

2. It should be understood that acceptance 
for test or evaluation for potential useful¬ 
ness to the Air force does not imply a prom¬ 
ise to pay. a recognition of novelty, original¬ 
ity, or uniqueness, or a contractual relation¬ 
ship such as would render the Government 
liable to pay for any use of information to 
which it would otherwise be entitled. The 
evaluation or testing of voluntary submis¬ 
sions will in no way obligate the Govern¬ 
ment to procure experimental, production, 
or other quantities of the article submitted 
or the item covered by the disclosure. 

3. Due care will be exercised in the han¬ 
dling and testing of voluntary submissions. 
The Government will, however, assume no 
responsibility or liability to submitters or 
others for: 

a. Damages to. destruction of, or loss of 
voluntary submissions resulting from test¬ 
ing activities or otherwise. 

b. Damages or injuries (due to negligence 
or other cause) which are incurred or suf¬ 


fered by submitters, submitters' employees, 
or invitees during any test of such article or 
disclosure w r hich is under the control of the 
submitter, his authorized agents, or employ¬ 
ees whether or not Air Force personnel are 
participating in the test. 

4. The manufacture, transportation, and 
maintenance of articles submitted to the 
Government for evaluation or testing will 
be accomplished without cost to the Gov¬ 
ernment. 

5. Submitters may furnish instructions to 
the Government concerning the disposal of 
voluntary submissions provided such 
Instructions are furnished prior to comple¬ 
tion of the tests or evaluation. Any disposal 
in accordance with such instructions shall 
be at the expense of the submitter. In the 
absence of such instructions prior to the 
completion of the tests or evaluation, the 
Government w'ill dispose of such property in 
accordance with established procedures. 

6. The voluntary submissions will, for 3 
years from the date of submission, be han¬ 
dled in accordance with established Govern¬ 
ment procedures for safeguarding such arti¬ 
cles or information against unauthorized 
disclosure. In addition, for 3 years from the 
date of submission, data forming a part of 
or constituting the submission 4 will not be 
disclosed outside the Government or be du¬ 
plicated. used, or disclosed in whole or in 
part by the Air Force for any purpose other 
than to evaluate the proposal. This restric¬ 
tion does not limit the Government's right 
to use information contained in such data if 
It is obtained from another source, or is In 
the public domain. Liability by reason of un¬ 
authorized disclosure of the submission by 
the Government will under no circum¬ 
stances extend beyond the actual damage to 
the submitter caused by acts of the Govern¬ 
ment and cognizable in law. Furthermore, 
the Government accepts no liability for fail¬ 
ure to safeguard Information unless the in¬ 
formation consists of a patentable inven¬ 
tion. copyrighted material, or data consti¬ 
tuting a trade secret. Proposals, without re¬ 
strictive markings, received from education¬ 
al or nonprofit organizations may be evalu¬ 
ated outside the Government provided that 
the evaluators agree in writing not to repro¬ 
duce. use, or disclose the information in 
whole or part, except for the purpose of 
evaluation, without written permission from 
the submitter. 

7. Unsolicited articles or disclosures are 
submitted and received in accordance with 
this Policy Agreement notwithstanding any 
contrary or inconsistent conditions imprint¬ 
ed on or submitted together with such arti¬ 
cles or disclosures, or orally expressed. 

8. Information covering the results of 
evaluations or tests will be furnished to sub¬ 
mitters upon request. Such information 
shall not be construed as an indorsement by 
the Government of articles or the subject 
matter of disclosures nor shall they be used 
in whole or in part for advertising purposes 
with industry or other Government agen¬ 
cies. 

9. The terms of this Policy Agreement 
shall apply to all submitted articles and dis¬ 
closures. The provisions of any contract for 
procurement resulting from these disclo¬ 
sures will supersede this understanding. 

Certification By Submitter 

I certify that I have read the policy of the 
Military Airlift Command set forth above 
and understand and agree to the terms and 
conditions thereof. 

1 further certify that I am (check appro¬ 
priate statement): 


- Sole owner of all articles, disclosures. 

and inventions submitted for evaluation or 
testing. 

-A member of the partnership or associ¬ 
ation Identified below and have full author¬ 
ity to bind said partnership or association. 
-An authorized representative of the cor¬ 
poration identified below' and have full au¬ 
thority to bind said corporation. 

SUBMITTED BY (Include typed name 
and title, name of partnership, association, 
or corporation, if applicable; and address) 


(Signature) (Date) 

RECEIVED BY (Include typed name, 
grade, title, and MAC organization identifi¬ 
cation) 


(Signature) (Date) 

Frankie S. Estep. 
Air Force Federal Register Liai¬ 
son Directorate of Administra¬ 
tion. 

[FR Doc. 77-35835 Filed 12-15-77; 8:45 ami 


[ 3910 - 01 ] 

SCIENTIFIC ADVISORY BOARD 
Meeting 

December 7. 1977. 

The USAF Scientific Advisory Board 
Ad Hoc Committee on M-X Basing 
will hold a meeting on January 16-17. 
1978, at the Pentagon. Washington. 
D.C., from 8:30 a.m. to 4:30 p.m. each 
day. 

The Committee will receive classi¬ 
fied briefings and conduct classified 
discussions concerning M-X basing al¬ 
ternatives. 

The meeting concerns matters listed 
in section 552b(c) of Title 5. United 
States Code, specifically subparagraph 
(1) thereof, and accordingly, will be 
closed to the public. 

For further information contact the 
Scientific Advisory Board Secretariat 
at 202-697-8845. 

Frankie S. Estep. 

Air Force Federal Register Liai¬ 
son Officer , Directorate of Ad¬ 
ministration. 

[FR Doc. 77-35830 Filed 12-15-77; 8:45 ami 


FEDERAL REGISTER, VOL 42, NO. 242—FRIDAY, DECEMBER 16, 1977 
















NOTICES 


63447 


13810 - 71 ] 

Department of the Navy 

PREFERRED ALTERNATIVE LOCATION FOR A 
FLEET BALLISTIC MISSILE (FBM) SUBMARINE 
SUPPORT BASE, KING'S BAY, GA. 

Availability of Final Environmental Impact 
Statement 

Notice is hereby given that the Pinal 
Environmental Impact Statement 
(FEIS) for the proposed siting at 
King's Bay. Ga., of a Fleet Ballistic 
Missile (FBM) Submarine Support 
Base was filed with the Environmental 
Protection Agency on December 7. 
1977. This Final Environmental 
Impact Statement is being distributed 
to Congress. Government offices, li¬ 
braries, civic organizations, and the 
public in the areas of interest. The 
Final Environmental Impact State¬ 
ment incorporates those comments 
which have been received on the 
King's Bay Submarine Support Base 
Draft Environmental Impact State¬ 
ment. filed in June 1977. and the Navy 
response to those comments. 

A limited number of copies of the 
Statement are available and may be 
obtained by writing: 

Office of the Chief of Naval Operations 
(OP-02). Department of the Navy. Wash¬ 
ington. D.C. 20350. 

For further information concerning 
this notice, contact: 

Captain W. H. Purdum, U.S. Navy. Strategic 
Submarine Division. Polaris/Poseidon 
Branch (OP-212), Office of the Chief of 
Naval Operations. Washington. D.C. 
20350. Telephone No. 202-695-2460. 

Dated: December 13. 1977. 

K. D. Lawrence. 
Captain, JAGC, U.S. Navy, 
Deputy Assistant Judge Advo¬ 
cate General (Administrative 
Law). 

[FR Doc. 77-36051 Filed 12-15-77; 8:45 am] 


[ 3810 - 71 ] 

SECRETARY OF THE NAVY'S ADVISORY 
BOARD ON EDUCATION AND TRAINING 
(SABET) 

Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C.. App. I), notice is hereby given 
that the Secretary of the Navy’s Advi¬ 
sory Board on Education and Training 
(SABET), will meet on January 5-6. 
1978. in the headquarters of the Chief 
of Naval Education and Training, Pen¬ 
sacola. Fla. Sessions of the meeting 
will commence at 8 a.m. and terminate 
at 4:30 p.m. on Thursday, January 5. 
1978, and will commence at 8 a.m. and 
terminate at 12 noon on Friday. Janu¬ 
ary 6. 1978. 


The Board will receive a series of in¬ 
formal briefings on matters on con¬ 
tinuing interest to the Board including 
the status of women at the Academy. 
Navy Campus for Achievement, In¬ 
structional Systems Design Effective¬ 
ness Research, and updates on the 
Education and Training Management 
Subspecialty and Education Specialist 
programs. The Board will then consid¬ 
er and discuss matters related to 
policy research; i.e. t national trends in 
manpower. Armed Services Vocational 
Aptitude Battery (ASVAB). attrition 
costs, work motivation, prerequisite 
skills, and other ongoing programs in 
order to provide recommendations to 
the Secretary of the Navy at the Janu¬ 
ary 6. 1978. meeting. 

For further information concerning 
this notice of meeting, contact: Dr. 
Francis Kelly, Assistant Branch Head, 
Professional Education (991 EB). 800 
North Quincy Street, Arlington. Va. 
22203. Telephone number: 202-692- 
4636. 

Dated: December 13, 1977. 

K. D. LAWRENCE. 

Captain, JAGC, U.S. Navy, 
Deputy Assistant Judge Advo¬ 
cate General (Administrative 
Law). 

CFR Doc. 77-36052 Filed 12-15-77; 8:45 am] 


[ 3810 - 71 ] 

SITE SELECTION AND PROPOSED TEST OPER¬ 
ATIONS FOR THE SEAFARER ELF COMMUNI¬ 
CATIONS SYSTEM 

Availability of tha Final Environmental Impact 
Statement 

Notice is hereby given that the Sea¬ 
farer Extremely Low Frequency (ELF) 
Communications System Final Envi¬ 
ronmental Impact Statement for Site 
Selection and Test Operations was 
filed with the Environmental Protec¬ 
tion Agency on December 12. 1977. 
This Final Environmental Impact 
Statement is being distributed to Con¬ 
gress, Government offices, libraries, 
civic organizations, and news media in 
the areas of interest. The Final Envi¬ 
ronmental Impact Statement incorpo¬ 
rates those comments which have 
been received on the Seafarer Draft 
Environmental Impact Statement filed 
in February 1977 and the following 
two (2) draft supplements: Biologic Ef¬ 
fects of Electric and Magnetic Fields 
Associated with Project Seafarer. Na¬ 
tional Academy of Sciences (August 
1977); Supplement for Synchronous 
Experimental Operations (September 
1977). 

A limited number of copies of the 
Statement are available and may be 
obtained by writing: Naval Electronic 
Systems Command. PXE 117-214, 
Washington. D.C. 20360. 

As required by the National Environ¬ 
mental Policy Act of 1969, the Seafar¬ 


er Final Environmental Impact State¬ 
ment is being provided to the Depart¬ 
ment of Defense. Defense System Ac¬ 
quisition Review Council for consider¬ 
ation in reaching a program decision 
concerning project Seafarer. 

For further information concerning 
this notice, contact: Captain D. E. 
Donovon, U.S. Navy. Code OP-941D, 
Office of the Chief of Naval Oper¬ 
ations. Washington, D.C. 20350. Tele¬ 
phone number 202-697-3033. 

Dated: December 13, 1977. 

K. D. Lawrence. 

Captain, JAGC, U.S. Navy. 
Deputy Assistant Judge Advo¬ 
cate General (Administrative 
Law). 

(FR Doc. 77-360509 Filed 12-15-77; 8:45 am] 


[ 6740 - 02 ] 

DEPARTMENT OF ENERGY 

Fadaral Energy Regulatory Committion 
(Docket No. RP78-28] 
ALGONQUIN GAS TRANSMISSION CO. 
Notica of Proposed Changes in FERC Gas Tariff 

December 12. 1977. 

Take notice that Algonquin Gas 
Transmission Co. (“Algonquin Gas”) 
on December 2. 1977, tendered for 
filing Original Sheet No. 29-K to its 
FERC Gas Tariff. First Revised 
Volume No. 1. 

Algonquin Gas is rendering a tempo¬ 
rary storage service under its Rate 
Schedule S-T. In order to render such 
service. Algonquin Gas has purchased 
a temporary storage service from 
Texas Eastern Transmission Corp. 
(“Texas Eastern") under that Compa¬ 
ny’s Rate Schedule ISS. Texas East¬ 
ern. in turn, has purchased a tempo¬ 
rary storage service from Consolidated 
Gas Supply Corp. (“Consolidated”). 

Texas Eastern by petition dated No¬ 
vember 18. 1977. filed in Docket No. 
CP77-313. et al., has requested that 
the Commission permit it to establish 
a tracking provision in its Rate Sched¬ 
ule ISS, so that it can adjust the rate 
contained in its rate schedule to re¬ 
flect changes which may be made by 
Consolidated in its storage rate. In 
this regard, it may be noted that Con¬ 
solidated has recently filed a general 
rate increase affecting, inter alia, its 
storage rate in its Docket No. RP77- 
140. Therefore, in the event the Com¬ 
mission should grant the relief re¬ 
quested by Texas Eastern. Algonquin 
Gas would be confronted with a n in¬ 
crease in its charges for its purchased 
storage service underlying the service 
being rendered under Rate Schedule 
S-T. 

Such Original Sheet No. 29-K sets 
forth an adjustment provision for 
Rate Schedule S-T which is substan- 


FEDERAL REGISTER, VOL 42, NO. 242—FRIDAY, DECEMBER 16, 1977 









63448 


NOTICES 


tially the same as that tendered by 
Texas Eastern in its petition. 

This filing of Algonquin Gas is a 
conditional one to be accepted only if 
the Commission grants Texas Eastern 
its requested relief and establish such 
a provision for Texas Eastern. In such 
event, Algonquin Gas has requested 
that the Commission make the en¬ 
closed tariff sheet effective as of the 
same date that Texas Eastern’s track¬ 
ing provision is made effective. 

A copy of this filing is being mailed 
to all affected parties. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street, NE., 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before December 23, 1977. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and Eire available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 77-36006 Filed 12-15-77; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-95] 

CONNECTICUT LIGHT & POWER CO. 

Notice of Transmission Agreement 

December 13. 1977. 

Take notice that on December 7, 

1977, the Connecticut Light & Power 
Co. (CL&P) tendered for filing a pro¬ 
posed rate schedule with respect to 
Transmission Agreement dated March 
1, 1977 between (1) CL&P, The Hart¬ 
ford Electric Light Co. (HELCO) and 
Western Massachusetts Electric Co. 
(WMECO) and (2) Littleton Electric 
Light and Water Department (Little¬ 
ton). 

CL&P states that the Transmission 
Agreement provides for a transmission 
service to Littleton during the period 
from November 1, 1977 to April 30, 

1978. 

CL&P indicates that the transmis¬ 
sion charge rate is a monthly rate 
equal to one-twelfth of the annual 
average cost of transmission service on 
the NU (Northeast Utilities) system 
determined in accordance with Section 
13.9 (Determination of the Amount of 
Pool Transmission Facilities (PTF) 
Costs) of the New England Power Pool 
(NEPOOL) Agreement and the uni¬ 
form rules adopted by the NEPOOL 


Executive Committee, multiplied by 
the number of kilowatts which Little¬ 
ton is entitled to receive. 

CL&P requests waiver of the Com¬ 
mission’s notice requirements to allow 
for an effective date of November 1, 
1977. for the Transmission Agreement. 

HELCO and WMECO have filed cer¬ 
tificates of concurrence in this docket. 

CL&P states that copies of this rate 
schedule have been mailed or deliv¬ 
ered to HELCO, Hartford, Conn.; 
WMECO, West Springfield, Mass, and 
Littleton, Littleton, Mass. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE.. 
Washington. D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1,10). All such peti¬ 
tions or protests should be filed on or 
before December 27, 1977. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken, but will not serve to make 
Protestants parties to the proceedings. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 77-36022 Filed 12-15-77; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-96] 

CONNECTICUT LIGHT A POWER 
Notlca of Purchase Agreement 

December 13, 1977. 

Take notice that on December 7, 
1977, the Connecticut Light & Power 
Co. (CL&P) tendered for filing a pro¬ 
posed Purchase Agreement with Re¬ 
spect to Various Gas Turbine Units 
dated July 15, 1977 between (1) CL&P 
and The Hartford Electric Light Co. 
(HELCO), and (2) Public Service Co. 
of New Hampshire (PSNH). 

CL&P states that the Purchase 
Agreement provides for a sale to 
PSNH of a specified percentage of ca¬ 
pacity and energy from five gas tur¬ 
bine generating units (Norwalk 
Harbor, Devon, Enfield, Middletown, 
and Torrington Terminal) during the 
period from November 1, 1977 to Octo¬ 
ber 31, 1978 together with related 
transmission service. 

CL&P states that the amount of this 
sale was agreed to prior to the pro¬ 
posed effective date, however, delays 
in the execution of the agreement pre¬ 
vented the filing of such rate schedule 
more than thirty days prior to the 
proposed effective date. 

CL&P therefore requests that, in 
order to permit PSNH to receive this 


needed capacity, the Commission, pur¬ 
suant to Section 35.11 of its regula¬ 
tions, waive the thirty-day notice 
period and permit the rate schedule 
filed to become effective on November 
1. 1977. 

CL&P states that the capacity 
charge for the proposed service was a 
negotiated rate. CL&P further states 
that the monthly transmission charge 
is equal to one-twelfth of the annual 
average unit cost of transmission ser¬ 
vice on the Northeast Utilities system 
determined in accordance with Section 
13.9 of the New England Power Pool 
(‘’NEPOOL”) Agreement and the uni¬ 
form rules adopted by the NEPOOL 
Executive Committee, multiplied by 
the number of kilowatts of winter ca¬ 
pability which PSNH is entitled to re¬ 
ceive. 

HELCO has filed a certificate of con¬ 
currence in this docket. 

CL&P states that copies of this rate 
schedule have been mailed or deliv¬ 
ered to HELCO. Hartford, Conn, and 
PSNH, Manchester. N.H. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street. NE., 
Washington. D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before December 27. 1977. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken, but will not serve to make 
Protestants parties to the proceedings. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 77-36021 Filed 12-15-77; 8:45 am] 


[ 6740 - 02 ] 

[Docket Nos. RP73-107, RP74-90. RP75-91. 
RP77-7, and RP77-140] 

CONSOLIDATED GAS SUPPLY CORP. 

Notice of Filing of Stipulation and Agreement 
and Related Tariff Sheett 

December 12, 1977. 

Take notice that on November 28. 
1977, Consolidated Gas Supply Corp. 
(Consolidated) tendered for filing a 
proposed stipulation and agreement, 
which was signed by Consolidated and 
12 of its jurisdictional customers. Con¬ 
solidated states that the stipulation 
and agreement is intended to resolve 
all issues regarding the rate design, 
cost classification, cost allocation, and 
zoning methods to be applied in the 
captioned dockets. 
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Consolidated stal es that the pro¬ 
ceedings in Docket Nos. RP73-107, et 
al.. are involved in the Commission’s 
opinion No. 819, issued on August 12, 
1977, and are presently awaiting fur¬ 
ther action by the Commission as the 
result of its order granting rehearing 
for purposes of further consideration. 
Consolidated further states that the 
proceeding in Docket No. RP77-7 has 
been held in abeyance and that the 
proceeding in Docket No. RP77-140 
has not been scheduled for hearing. 

Consolidated concurrently filed on 
November 28, 1977, in Docket No. 
RP77-7, revised tariff sheets* incorpo¬ 
rating rates determined in accordance 
with the proposed stipulation and 
agreement. The rates are proposed to 
become effective on December 1. 1977, 
in accordance with the terms of the 
stipulation. 

Any person desiring to be heard or 
to protest the proposed stipulation 
and agreement should on or before 
December 22, 1977, file comments with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE.. 
Washington, D.C. 20426. Reply com¬ 
ments should be filed on or before 
January 4, 1978. Comments will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken. Copies of Consolidated Gas 
Supply Corp.’s filings are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary, 
[FR 77-36007 Filed 12-15-77; 8:45 am) 


[ 6740 - 02 ] 

[Docket Nos. RP77-7 and RP77-140] 

CONSOLIDATED GAS SUPPLY CORP. 
Notice of Proposed Changes in FERC Gas Tariff 

December 12, 1977. 

Take notice that Consolidated Gas 
Supply Corp. (Consolidated) on No¬ 
vember 28. 1977, tendered for filing 
Third Revised Sheet No. 36 supersed¬ 
ing Second Revised Sheet No. 36 to its 
FERC Gas Tariff. Second Revised 
Volume No. 1 and First Revised Sheet 
No. 61 superseding Original Sheet No. 
61 to its FERC Gas Tariff. Third Re¬ 
vised Volume No. 1. 

The proposed tariff sheet is filed in 
order to conform Consolidated’s tariff 
to the Commission’s orders of January 
15. 1975, and March 10, 1975, prohibit¬ 
ing Consolidated from placing into 
effect the compensation provision set 
forth in section 11.04 of the affected 
tariff sheets. 

Consolidated requests a waiver of 
section 4(d) of the Natural Gas Act 


‘Second substitute Twenty-Seventh Re¬ 
vised Sheet Nos. 8 and 9 to Consolidated's 
FERC Gas Tariff. 


and any of the Commission’s rules and 
regulations as may be required to 
permit proposed Third Revised Tariff 
Sheet No. 36 to become effective as of 
May 1, 1977. Furthermore, because 
Original Sheet No. 61 is under suspen¬ 
sion until April 1, 1978. Consolidated 
requests special permission pursuant 
to 18 CFR § 154.66, to file first revised 
Tariff Sheet No. 61 and requests a 
waiver of section 4(d) of the Natural 
Gas Act and any of the Commission's 
rules and regulations as may be re¬ 
quired to permit proposed First Re¬ 
vised Sheet No. 61 to become effective 
on April 1, 1978. 

Copies of the filing w r ere served upon 
Consolidated’s jurisdictional custom¬ 
ers, intervenors in these proceedings, 
and Interested State regulatory com¬ 
missions. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE.. 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR §§ 1.8, 1.10). All such pe¬ 
titions or protests should be filed on 
or before December 23. 1977. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary. 

CFR Doc. 77-36008 Filed 12-15-77; 8:45 am) 


[ 6740 - 02 ] 

[Docket No. ID-1649) 

DAVID M. MONROE 

Notic* of Application for Authority To Hold 
Interlocking Positions 

December 13. 1977. 

Take notice that David M. Monroe, 
on October 11, 1977, tendered for 
filing an application pursuant to sec¬ 
tion 305(b) of the Federal Power Act 
for authority to hold the interlocking 
position of Director of Upper Pennin- 
sula Power Co. The applicant states 
that he was elected to this position on 
October 4. 1977. 

The applicant indicates that he pres¬ 
ently holds the following under sec¬ 
tion 305(b) of the Federal Power Act: 

Position, Corporation, and Classification 

Vice President-Finance, Secretary and Trea¬ 
surer. Upper Penninsula Power Co.. Public 
utility. 

Secretary. Treasurer, and Director. Upper 
Penninsula Generating Co., Public utility. 


Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE.. 
Washington. D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before January 3. 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 77-36023 Filed 12-15-77; 8:45 am) 


[ 6740 - 02 ] 

[Docket No. RP78-22) 

DISTRIGAS OF MASSACHUSETTS, CORP. 

Notice of Filing of Revised Tariff Sheet 

December 12, 1977. 

Take notice that on November 29. 
1977, Distrigas of Massachusetts Corp. 
tendered for filing First Revised Sheet 
No. 20B to its FPC Gas Tariff, Origi¬ 
nal Volume No. 1. which is proposed to 
become effective as of November 29, 
1977. This tariff sheet and statement 
of the nature, the reasons, and the 
basis for the proposed change are 
being filed on less than 30 days’ notice 
with the request for Commission 
w'aiver of the notice requirements. 

The new tariff sheet adds a second 
paragraph to section 2.5 of Rate 
Schedule SS-1 so as to liberalize the 
Storage Buyer’s utilization of its stor¬ 
age entitlements. No change in sales 
quantities or in revenues will result 
from the new tariff sheet. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before December 21, 1977. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 77-36009 Filed 12-15-77; 8:45 am) 
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[ 6740 - 02 ] 

[Docket No. RP78-27] 

EL PASO NATURAL GAS CO. 

Notlco of Proposed Changes in FERC Gas Tariff 

December 12. 1977. 

Take notice that El Paso Natural 
Gas Company (“El Paso”). on Decem¬ 
ber 2, 1977. tendered for filing pro¬ 
posed changes in special Rate Sched¬ 
ule F-2 to its Third Revised Volume 
No. 2 tariff. The proposed changes 
would increase revenues from a field 
sale in Dewey County. Okla., to Michi¬ 
gan Wisconsin Pipe Line Co. under El 
Paso’s Rate Schedule F-2 by $2,775 
annually, based on an estimated sales 
volume for the 12-month period suc¬ 
ceeding the proposed effective date of 
January 1, 1978. 

El Paso states that the instant filing 
is being made in accordance with sec¬ 
tion 2.56a of the Commission’s State¬ 
ment of General Policy and Interpre¬ 
tations and Article XI of said Rate 
Schedule F-2. Such filing reflects an 
increase in rates attributable to the 
annual and quarterly escalation provi¬ 
sions allowed by the Commission’s 
Opinion No. 770-A issued November 5, 
1976, at Docket No. RM75-14, for 1973 
of 1974 biennium gas and for 1975-76 
biennium gas, respectively. 

In connection with the instant 
notice of change, El Paso also ten¬ 
dered for filing and acceptance Sev¬ 
enth Revised Sheet No. 1-D.l to its 
Third Revised Volume No. 2 tariff. El 
Paso states that said tariff sheet re¬ 
flects the increased rate proposed to 
be collected by El Paso under Rate 
Schedule F-2, commencing on January 
1, 1978. In addition. El Paso incorpo¬ 
rated as a part of its tender an under¬ 
taking to assure refunds of any por¬ 
tion of the increased rates established 
by Opinion No. 770-A which subse¬ 
quently may be found to be unlawful. 

Any person desiring to be heard or 
to make any protest with reference to 
said tariff tender should, on or before 
December 23, 1977, file with the Fed¬ 
eral Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula¬ 
tions Under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s Rules. Copies of this filing are 


on file with the Commission and are 
available for public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[PR Doc. 77-36010 Filed 12-15-77; 8:45 am] 


[ 6740 - 02 ] 

Federal Energy Regulatory Commission 

[Docket Nos. CS72-40 et al.l 

ENERGY SOURCES, INC. ET AL. 

Notice of Applications for “Small Producer" 
Certificates' 

December 8, 1977. 

Take notice that each of the Appli¬ 
cants listed herein has filed an appli¬ 
cation pursuant to section 7(c) of the 
Natural Gas Act and section 157.40 of 
the Regulations thereunder for a 
“small producer” certificate of public 
convenience and necessity authorizing 
the sale for resale and delivery of nat¬ 
ural gas in interstate commerce, all as 
more fully set forth in the applica¬ 
tions w r hich are on file with the Com¬ 
mission and open to public inspection. 

Any person desiring to be heard or 
to make any protest with reference to 
said applications should on or before 
January 3, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, petitions to 
intervene or protests in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Persons wishing to 
become parties to a proceeding or to 
participate as a party in any hearing 
therein must file petitions to intervene 
in accordance with the Commission’s 
Rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission on all 
applications in which no petition to in¬ 
tervene is filed within the time re¬ 
quired herein if the Commission on its 
ow r n review of the matter believes that 
a grant of the certificates is required 
by the public convenience and necessi¬ 
ty. Where a petition for leave to inter¬ 
vene is timely filed, or where the Com¬ 
mission on its own motion believes 
that a formal hearing is required, fur¬ 
ther notice of such hearing will be 
duly given. 


•This notice does not provide for consoli¬ 
dation for hearing of the several matters 
covered herein. J 


Under 'the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicants to 
appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb. 

Secretary. 


Docket No. Date filed Applicant 


CS72-40. 7/25/77 Energy Sources. Inc.. • 

700 Farm Credit Banks 
Bldg.. Wichita. Kans. 
67202. 

CS73-392 5/31/77 Premier Resources, 

Ltd..* Suite 2100. First 
of Denver Plaza. 633 
17th St.. Denver. Colo. 
60202. 

CS73-426 *.. 11/25/77 James E. and Verlene M 

Blacketer. Beaver 
County. Okla. 

CS74-361 •.. 11/25/77 Edward M. Blacketer. 

Beaver County. Okla. 

CS75-380 •.. 9/23/77 Bobcat Oil Co.. 450 

Denver Club Bldg.. 516 
17th St.. Denver. Colo. 
80202. 

CS78-113. 11/21/77 The Fourth National & 

Trust Co.. Wichita. 
Wichita. Kans.. 
successor. 

testamentary trustee 
of Edgar C. Stewart 
Trust for benefit of 
Edgar S. Curry. 1400 
Vickers-KSBAcT Bldg.. 
125 North Market St.. 
Wichita. Kans. 67202. 

CS78-114. 11/21/77 The Fourth National 

Bank Sc Trust Co.. 
Wichita. Wichita. 
Kans.. successor 
testamentary trustee 
of Edgar C. Stewart 
Trust for benefit of 
Brenda C. Redfem. 

CS78-115. 11/21/77 The Fourth National 

Bank As Trust Co.. 
Wichita. Wichita. 
Kans.. successor, 
testamentary trustee 
of Edgar C. Stewart 
Trust for benefit of 
James E. Stewart. 

CS78-118...„ 11/21/77 The Fourth National 

Bank Sc Trust Co.. 
Wichita. Wichita, 
Kans., successor, 
testamentary trustee 
of Edgar C. Stewart 
Trust for benefit of 
Jan Lee Oosselin. 

CS78-117. 11/21/77 Weir Stewart. Jr.. 308 

Main St.. Farmington. 
Conn. 06032. 

CS78-118. 11/21/77 Trigood Oil Co.. P.O. 

Box 1700, Casper. Wyo. 
82602. 

CS78-119. 11/21/77 Hill Production Co., 1717 

St. James PI., Suite 
126, Houston. Tex. 
77056. 

CS78-120. 11/21/77 Loe Pipe Yard, Inc , P.O. 

Drawer 188. Tull os. La 
71479. 

CS78-121. 11/21/77 Arrowhead Energy Co.. 

1007 Rldglea Bank 
Bldg.. Fort Worth. 

Tex. 76116. 

CS78-122. 11/21/77 C. W. Stumhoffer. 1007 

Ridglea Bank Bldg.. 
Fort Worth. Tex. 
76116. 

CS78-123. 11/21/77 George H. Fancher. Jr.. 

and Conley P. Smith 
d.b.a. Smith-Fancher. 
Suite 4IN. Brooks 
Towers. Denver. Colo. 
80202. 
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Docket No. Date filed Applicant 


CS78-125..... 


CS78-126 


CS78-127 


CS78-128... 


CS78-129..... 

CS78-130..... 


CS78-131. 


CS78-132, 


CS78-133 


CS78-134. 


CS78-135..... 


CS78-136..... 


C878-137..... 

C878-138..... 

CS78-139. 

CS78-140._ 

CS78-141..... 


11/25/77 Joseph E. Deupree. P.O. 

Box 18714. Oklahoma 
City. Okla. 73118. 

11/25/77 G. E. Stevens (properties 
acquired effective July 
1. 1977). 600 Denver 
Club Bldg., Denver, 
Colo. 80202. - 

11/25/77 J. Scott Talbott. Jr.. 1392 
Lakewood Dr.. 
Lexington. Ky. 40502. 

11/25/77 Gulfstream Petroleum 
Corp., 1230 Capital 
National Bank Bldg.. 
Houston. Tex. 77002. 

11/25/77 Triad Oil dc Gas Co.. 

Inc.. P.O. Box 8248. 
Jackson. Miss. 39204 

11/28/77 K. S. Stewart, trustee of 
the Joan 8. Kline 
Trust. 1400 Vlckers- 
KSBdcT Bldg.. 125 
North Market St.. 
Wichita. Kans. 67202. 

11/28/77 K. S. Stewart and James 
E. Stewart, 
testamentary trustees 
of the O. H. Stewart 
Estate, for the benefit 
of Jan Lee Gosselln. 
1400 Vickers-KSBdcT 
Bldg.. 125 North 
Market St.. Wichita, 
Kans. 87202. 

11/28/77 K. S. Stewart and James 
E. Stewart, 
testamentary trustees 
of the O. H. Stewart 
Estate, for the benefit 
of James E. Stewart. 

11/28/77 K. S. Stewart and James 
E. Stewart. 

testamentary trustees 
of the O. H. Stewart 
Estate, for the benefit 
of Brenda C. Redfem. 

11/28/77 Kenton S. Stewart, 1400 
Vlckers KSB&T Bldg.. 
125 North Market St.. 
Wichita. Kans. 67202 

11/28/77 Conex. Inc.. 1200 

Whitney Bldg.. New 
Orleans. La. 70130. 

11/28/77 Dona M. Mohan. 1776 
Lincoln St.. Suite 506, 
Denver. Colo. 80203. 

11/23/77 R. A. Campbell. P.O. Box 
248. Vidalia, La. 71373. 

11/23/77 John Dale HI. P.O. Box 
820. Vldalia, La. 71373. 

11/23/77 John Dale, Jr.. P.O. Box 
458. Vldalia, La. 71373. 

11/23/77 Wilton R. Dale. P.O. Box 
850. Vldalia. La. 71373. 

11/30/77 Cayar Pipeline Co.. 

Robert G. Hall, 
president. 1400 United 
Founders Tower, 
Oklahoma City. Okla. 
73112. 


'Being noticed to reflect original appli¬ 
cants name of Beacon Resources Corp. be 
changed to Energy Sources, Inc. 

’Being noticed to reflect that original ap¬ 
plicants name of Zoiler Sc Danneberg. Inc., 
be changed to Premier Resources. Ltd. 

’Being noticed to reflect termination of 
Small Producer Certificate CS73-426. 

•Being noticed to reflect termination of 
Small Producer Certificate CS74-361. 

•Being noticed to reflect termination of 
Small Producer Certificate CS75-380. 

(FR Doc. 77-35811 Piled 12-15-77; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ID-1818] 

GEORGE FABIAN BREWER 

Notice of Application for Authority To Hold 
Interlocking Positions 

December 13, 1977. 

Take notice that George Fabian 
Brewer on October 3, 1977, tendered 
for filing an application for authority 
to hold the following interlocking posi¬ 
tions pursuant to Section 305(b) of the 
Federal Power Act: 

Position, Corporation, and Classification 

Director, St. Joseph Light Sc Power Co., 

Public utility. 

Partner, William Blair Sc Co.. Authorized by 

law to underwrite securities. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before January 3. 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 77-36024 Filed 12-15-77; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-94] 

HARTFORD ELECTRIC LIGHT CO. 

Notice of Purchase Agreement 

December 13, 1977. 

Take notice that on December 7, 
1977, the Hartford Electric Light Co. 
(HELCO) tendered for filing a pro¬ 
posed Purchase Agreement with Re¬ 
spect to Middletown Station (Purchase 
Agreement), dated August 25, 1977, be¬ 
tween HELCO and Village of Stowe 
Water and Light Department (Stowe). 

HELCO states that the Purchase 
Agreement provides for a sale to 
Stowe of a specified percentage of ca¬ 
pacity and energy from four oil-fired 
steam generating units (Middletown 
Unit Nos. 1, 2, 3, and 4) during the 
period from November 1. 1977 to Octo¬ 
ber 31, 1979, together with related 
transmission service. 

HELCO requests that the Commis¬ 
sion waive the 30-day notice period 
and permit the rate schedule filed to 
become effective on November 1, 1977. 


HELCO states that the capacity 
charge rate for the proposed service is 
a rate determined on a cost-of-service 
basis. HELCO further states that the 
monthly transmission charge is equal 
to one-twelfth of the annual average 
unit cost of transmission service on 
the Northeast Utilities (NU) system 
determined in accordance with section 
13.9 of the New England Power Pool 
(NEPOOL) Agreement and the uni¬ 
form rules adopted by the NEPOOL 
Executive Committee, multiplied by 
the number of kilowatts of winter ca¬ 
pability which Stowe is entitled to re¬ 
ceive. HELCO indicates that the 
energy charge is based on Stowe’s por¬ 
tion of the applicable fuel expenses 
and no special cost-of-service studies 
were made to derive this charge. 

HELCO states that the services to be 
provided urtder the Purchase Agree¬ 
ment are similar to services provided 
by HELCO relating to an agreement 
between HELCO and Westfield Gas 
and Electric Department (Rate Sched¬ 
ule FPC No. 110 and Supplement 1). 

HELCO states that copies of this 
rate schedule have been mailed or de¬ 
livered to Stowe, c/o Vermont Electric 
Power Co., Inc., Rutland, Vt. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dures (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests w T ill be considered by 
the Commission in determining the 
appropriate action to be taken, but 
will not serve to make protestants par¬ 
ties to the proceedings. Any person 
wishing to become a party must file a 
petition to intervene. Copies of this 
application are on file with the Com¬ 
mission and are available for public in¬ 
spection. Petitions or protests should 
be filed on or before December 27, 
1977. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 77-36025 Filed 12-15-77; 8:45 am) 


[ 6740 - 02 ] 

[Docket No. RI78-18] 

NATURAL GAS PIPELINE CO. OF AMERICA 
Notico of Petition for Declaratory Order 

December 13. 1977. 

Take notice that on November 22. 
1977, Natural Gas Pipeline Co. of 
America (Petitioner), 122 South Michi¬ 
gan Avenue, Chicago, Ill. 60603, filed 
in Docket No. CP78-103 a petition pur¬ 
suant to section 1.7(c) of the Commis¬ 
sion’s Rules of Practice and Proce¬ 
dures (18 CFR 1.7(c)) for an order de¬ 
claring whether gas sold pursuant to 
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Gulf Oil Corp.'s (Gulf) Rate Schedule 
No. 43 should be sold at the rate ac¬ 
corded replacement contracts pursu¬ 
ant to section 2.56a(a)<5) of the Com¬ 
mission's General Policy and Interpre¬ 
tations under the Natural Gas Act (18 
CFR 2.56a(a)(5)) as applied to the sale 
of natural gas by Gulf to Petitioners, 
all as more fully set forth in the peti¬ 
tion on file with the Commission and 
open to public inspection. 

Petitioner states that it purchases 
gas from Gulf in the Quinduno Field, 
Roberts County, Tex., pursuant to an 
agreement dated January 3, 1956, 
which is Gulf’s Rate Schedule No. 43. 
Petitioner further states that the 
agreement contains a life-of-the-lease 
term provision which was incorporated 
into the agreement by an amendment 
dated January 28. 1972 (1972 amend¬ 
ment). The petition states that on 
March 27, 1972, May 5, 1972, and 
March 29, 1976, Gulf filed notices of 
Independent Producer Rate Change 
Filings with the Federal Power Com¬ 
mission (FPC) increasing the rate pur¬ 
suant to the area rate escalation 
clause included in the 1972 amend¬ 
ment. 

On August 11, 1976, Gulf filed an In¬ 
dependent Producer Rate Change 
Filing with the FPC, claiming that the 
1972 amendment was a replacement 
contract and that gas sold pursuant to 
Gulf’s Rate Schedule No. 43 should be 
sold at the rate accorded replacement 
contracts pursuant to Section 
2.56a(a)(5), it is indicated. 

Petitioner states that it believes that 
the 1972 amendment, which was en¬ 
tered into almost 2 Vfc years prior to the 
issuance of Opinion 699, does not 
qualify for the replacement contract 
rate and that the proper rate to be 
paid for gas produced under the agree¬ 
ment is the rate established in the 
Commission’s Opinion 749 and not the 
replacement contract rate set out in 
Opinion 770-A. Accordingly, Petitioner 
has limited its payments to Gulf for 
gas purchased pursuant to the agree¬ 
ment to the rates established by Opin¬ 
ion 749. Petitioner and Gulf have been 
unable to agree upon an interpretation 
of the Commission’s policy and a dis¬ 
pute has developed. 

Consequently. Petitioner requests 
that the Commission issue a declara¬ 
tory order declaring and confirming 
that the replacement contract rate set 
out in section 2.56a(a)(5) is not avail¬ 
able to Gulf for gas sold pursuant to 
its Rate Schedule No. 43. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before Janu¬ 
ary 4, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
<18 CFR 1.8 or 1.7(c)). All protests 


filed with the Commission will be con¬ 
sidered by it in determining the appro¬ 
priate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or 
to participate as a party in any hear¬ 
ing therein must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s Rules. 

Kenneth F. Plumb. 

Secretary. 

[FR Doc. 77-36026 Filed 12-15-77; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-84] 

NEVADA POWER CO. 

Notice of Filing 

December 12, 1977. 

Take notice that on December 2. 
1977, Nevada Power Co. (NPC) ten¬ 
dered for filing an agreement by NPC 
to provide transmission service to Ari¬ 
zona Power Pooling Association, Inc. 
(APPA) from the 500 Kv bus at 
McCullough Substation to the 230 Kv 
bus at Mead Substation. 

NPC states that this Agreement is 
one of four Agreements being filed si¬ 
multaneously, which together com¬ 
prise a settlement between APPA and 
Southern California Edison Co. (SEC), 
Arizona Public Service Co. (APS), 
Tucson Gas & Electric Co. (TG&E) 
and NPC in Civil Action No. CIV 72- 
125 PCT WPC. 

NPC requests an effective date of 
January 1, 1978, and therefore re¬ 
quests waiver of the Commission’s 
notice requirements. 

According to NPC copies of this 
filing were served upon APPA, APS, 
SCE, TG&E and the Public Service 
Commission of Nevada. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before December 19, 1977. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 77-36011 Filed 12-15-77; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-97] 

NORTHERN STATES POWER CO. 

Notice of Supplement No. 1 to the Municipal 
Resale Electric Service Agreement 

December 13. 1977. 

Take notice that Northern States 
Power Co., on December 7, 1977, ten¬ 
dered for filing Supplement No. 1, 
dated December 1, 1977, to the Munici¬ 
pal Resale Electric Service Agreement, 
dated September 22, 1965, with the 
City of Hillsboro, N. Dak. 

The Applicant states that the Agree¬ 
ment provides for Northern States to 
furnish the City’s requirements in 
excess of Bureau of Reclamation 
power and energy as Load Pattern 
Power. The Applicant further states 
that the Agreement changes the 
wheeling rate from 2.3 mills per KWH 
to $11.88 per KW per year. 

The Applicants requests waiver of 
the Commission’s notice requirements 
to allow for an effective date of Octo¬ 
ber 21. 1977. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions and protests should be filed on 
or before December 27, 1977. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspections. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 77-36027 Filed 12-15-77; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. RI77-58] 

OUTLINE OIL CORF. 

Notice of Amendment of Petition for Special 

Relief 

December 12, 1977. 

Take notice that on December 5, 
1977, Outline Oil Corp. (Outline), One 
Energy Square, Suite 1354, 4925 

Greenville Avenue, Dallas, Tex. 75206, 
filed an amendment to its petition for 
special relief previously filed in the 
above-captioned docket on April 11, 
1977 and noticed March 29, 1977. 

The original application was filed 
pursuant to section 2.56B(h) of the 
Commission's General Policy and In- 
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terpretations (18 CFR 2.56B(h)) and 
Opinion No. 742-A. Issued July 27, 
1976. Outline sought authorization to 
charge $1.36 per Mcf for the sale of 
gas to Transcontinental Gas Pipeline 
Corp. (Transco) from Mission Valley 
Field. Victoria County. Tex., under a 
gas purchase contract date November 
12, 1971. Outline, a small producer, 
filed on behalf of itself and other 
small producer working interest 
owners in the properties involved. It 
stated that Transwestem had agreed 
to pay the increased rate if approved 
by the Commission. The application 
was supplemented by Outline on Sep¬ 
tember 27, 1977 to delete the Heinold 
No. 2 Well included in the original 
filing and to make certain revisions in 
the cost presentation. 

In its amendment to its application 
filed December 5, 1977, Outline re¬ 
duced its requested rate to 99.01 cents 
per Mcf at 14.65 psia. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before De¬ 
cember 23, 1977, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion's Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any party wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission's Rules. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 77-36012 Filed 12-15-77; 8:45 am] 


[ 6740-021 

[Docket No. ES78-13] 

PACIFIC POWER A LIGHT CO. 

Notice of Application 

December 12, 1977. 

Take notice that on December 2, 
1977. Pacific Power & Light Co. (Ap¬ 
plicant), a corporation organized 
under the laws of the State of Maine 
and qualified to transact business in 
the States of Oregon, Wyoming, 
Washington, California. Montana, and 
Idaho, with its principal business 
office at Portland, Oreg., filed an ap¬ 
plication with the Federal Energy 
Regulatory Commission, pursuant to 
section 204 of the Federal Power Act. 
seeking an order authorizing it to issue 
to holders of record of its Common 
Stock, Preferred Stock. Serial Pre¬ 
ferred Stock and No Par Serial Pre¬ 
ferred Stock up to 1,000,000 shares of 


its authorized but unissued shares of 
Common Stock of the par value of 
$3.25 per share pursuant to Appli¬ 
cant’s Dividend Reinvestment and 
Stock Purchase Plan, and exempting 
the issuance thereof from the competi¬ 
tive bidding requirements of section 
34.1a of the Commission's Regula¬ 
tions. 

Any person desiring to be heard or 
to make any protest with reference to 
this application should, on or before 
December 21, 1977, file with the Fed¬ 
eral Energy Regulatory Commission, 
Washington, D.C. 20426, petitions to 
intervene or protests in accordance 
with the requirements of the Commis¬ 
sion's Rules of Practice and Procedure 
(18 CFR 1.8, 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Persons wishing to 
become parties to a proceeding or to 
participate as a party in any hearing 
therein must file petitions to intervene 
in accordance with the Commission’s 
Rules. The application is on file with 
the Commission and available for 
public inspection. 

Kenneth F. Plumb, 
Secretary . 

CFR Doc. 77-36013 Filed 12-15-77; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. CP78-100] 

PANHANDLE EASTERN PIPE LINE CO. 

Notice of Application 

December 9, 1977. 

Take notice that on November 23. 
1977, Panhandle Eastern Pipe Line Co. 
(Applicant), P.O. Box 1642, Houston, 
Tex. 77001, filed in Docket No. CP78- 
100 an application pursuant to section 
7(c) of the Natural Gas Act and sec¬ 
tion 2.79 of the Commission’s General 
Policy and Interpretations (18 CFR 
2.79) for a certificate of public conve¬ 
nience and necessity authorizing the 
transportation of 430 Mcf of natural 
gas on a firm basis and. 290 Mcf of gas 
on a best efforts basis for a term 
ending July 1. 1978, for REA Magnet 
Wire Co., Inc. (REA), all as more fully 
set forth in the application on file 
with the Commission and open to 
public inspection. 

The application states that REA has 
contracted to purchase for high prior¬ 
ity use at its manufacturing facility in 
Lafayette, Ind., certain gas supplies 
w'hich are unavailable to the interstate 
market from PAR Oil Corp. (PAR), a 
Louisiana corporation. It is indicated 
that REA would pay a price of $2.05 
per Mcf for the subject gas. which gas 
is to be produced in Claiborne Parish, 
La. and would be delivered to Texas 
Gas Transmission Corp. (TGT) which. 


in turn, would redeliver to Michigan 
Wisconsin Pipeline Co. (Michigan Wis¬ 
consin) at Slaughter, Ky. for delivery 
to the existing Panhandle System at 
an existing point of interconnection 
between Applicant and Michigan Wis¬ 
consin in Defiance County, Ohio. 
Pursuant to a transportation agree¬ 
ment dated October 21, 1977, between 
Applicant and REA, Applicant pro¬ 
poses to transport and deliver the sub¬ 
ject gas to Indiana Gas Co., Inc. (Indi¬ 
ana) at the existing point of intercon¬ 
nection between Applicant and Indi¬ 
ana near Crawfordsville, Montgomery 
County, Ind. The application states 
that from such point the gas would be 
transported by Indiana to REA 
through existing distribution facilities. 

Applicant states that REA would 
pay Applicant a monthly transporta¬ 
tion charge of $314, and that REA 
would pay 2.41 cents for each Mcf that 
Applicant would transport on a best 
efforts basis. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
December 28. 1977, file with the Fed¬ 
eral Energy Regulatory Commission, 
Washington. D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s Rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the 
public convenience and necessity. If a 
petition for leave to intervene is 
timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein pro¬ 
vided for. unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb, 
Secretary. 

FR Doc. 77-36005 Filed 12-15-77; 8:45 am] 
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[ 6740 - 02 ] 

[Dockets Nos. RP77-102 and RP78 261 

PUBLIC SERVICE CO. OF NORTH CAROLINA, ET 

AL 

Order Establishing Consolidated Oral 
Argument in Two Separate Proceedings 

December 12, 1977. 

In the matter of Public Service Co. 
of North Carolina, Inc., Piedmont Nat¬ 
ural Gas Co., Inc., North Carolina Nat¬ 
ural Gas Corp. v. Transcontinental 
Gas Pipe Line Corp., Transcontinental 
Gas Pipe Line Corp., (North Carolina 
Utilities Commission on behalf of 
Farmers Chemical Association.) 

On October 1, 1977, pursuant to the 
provisions of the Department of 
Energy Organization Act (DOE Act), 
Public Law 95-91, 91 Stat. 565 (August 
4. 1977) and Executive Order No. 
12009, 42 FR 46267 (September 15, 
1977), the Federal Power Commission 
ceased to exist and its functions and 
regulatory responsibilities were trans¬ 
ferred to the Secretary and the Feder¬ 
al Energy Regulatory Commission 
(FERC) which, as an independent 
commission within the Department of 
Energy, was activated on October 1. 
1977. 

The “savings provisions’' of Section 
705(b) of the DOE Act provide that 
proceedings pending before the FPC 
on the date the DOE Act takes effect 
shall not be affected and that orders 
shall be Issued in such proceedings as 
if the DOE Act had not been enacted. 
All such proceedings shall be contin¬ 
ued and further actions shall be taken 
by the appropriate component of DOE 
now responsible for the function 
under the DOE Act and regulations 
promulgated thereunder. The func¬ 
tions which are the subject of these 
proceedings were specifically trans¬ 
ferred to the FERC by Section 
402(a)(1) of the DOE Act. 

The joint regulation adopted on Oc¬ 
tober 1, 1977, by the Secretary and the 
FERC entitled “Transfer of Proceed¬ 
ings to the Secretary of Energy and 
the FERC,” 10 CFR —, provided that 
this proceeding would be continued 
before the FERC. The FERC takes 
action in this proceeding in accordance 
with the above mentioned authorities. 

The Commission has before it plead¬ 
ings in two separate dockets wrhich do. 
however, relate in part to the same 
parties and similar issues. As will be 
explained in detail infra, the Commis¬ 
sion finds that, before taking further 
action on these pleadings, an oral ar¬ 
gument would be of assistance in fo¬ 
cusing the positions of the parties and 
clarifying the underlying factual cir¬ 
cumstances. The oral argument will be 
heard before the members of the 
FERC on December 19, 1977. 


Background 


A. DOCKET NO. RP77-102 

On June 6. 1977, Public Service Co. 
of North Carolina Inc., Piedmont Nat¬ 
ural Gas Co., Inc., and North Carolina 
Natural Gas Corp., (North Carolina 
Companies) filed a complaint and peti¬ 
tion for order to show cause. They 
allege that the allocation and pricing 
of emergency natural gas on the 
Transcontinental Gas Pipe Line Corp. 
(Transco) pipeline system is unjust, 
unreasonable and discriminatory. The 
North Carolina Companies complain 
that Transco has failed to meet, at 
least in part, its certificate obligations 
by not purchasing for its general 
system supply available emergency 
gas. The North Carolina companies 
specifically request that the Commis¬ 
sion order Transco to purchase avail¬ 
able volumes of emergency gas to the 
extent necessary to offset curtailment 
of Priority 1 and 2 loads on its system 
and that such volumes be “rolled in” 
to Transco’s system supply and priced 
on a “rolled in” basis to Transco's cus¬ 
tomers. 

The North Carolina Companies pur¬ 
chase gas from Transco under Trans¬ 
co’s Rate Schedules CD-2, GSS and 
CG-A. The North Carolina Companies 
are solely dependent upon Transco for 
their flowing gas supplies and allege 
they are being placed in an unfair po¬ 
sition with regard to the cost of the 
substantial emergency gas volumes 
which they will be forced to purchase 
to serve their Priority 1 and 2 custom¬ 
ers. Transco presently purchases emer¬ 
gency supplies as “agent” for its cus¬ 
tomers seeking additional supplies and 
passes on to said customers the full in¬ 
cremental cost of such gas. Due to in¬ 
creasing curtailments on Transco’s 
system and the resultant increased re¬ 
liance upon emergency supplies at 
ever increasing prices, the North Caro¬ 
lina Companies state that they are on 
the verge of being priced out of their 
high priority process markets. Affida¬ 
vits filed by the North Carolina Com¬ 
panies indicate that, while Transco 
curtailed on a systemwide average of 
44 percent during the 1976-77 winter 
heating season, Piedmont, Public Ser¬ 
vice and North Carolina Natural were 
curtailed 60.12 percent, 54.13 percent 
and 70 percent, respectively. In addi¬ 
tion, recent projections indicate an 
average system curtailment level of 51 
percent for the 1977 summer season 
while Piedmont. Public Service and 
North Carolina Natural will be cur¬ 
tailed 69.5 percent, 69.33 percent and 
68 percent, respectively. The North 
Carolina Companies claim that curtail¬ 
ment at the aforementioned levels af¬ 
fects their high priority (Priority 1 
and 2) customers, which the North 
Carolina Companies are required to 
offset through emergency purchased 
gas. Because of the high price related 


to the purchase and transportation of 
said gas (approximately $3.00 per Mcf) 
the North Carolina Companies claim 
that propane at $2.70 per Mcf equiv¬ 
alent and fuel oil at $2.65 per Mcf 
equivalent are being considered by 
their high priority industrial custom¬ 
ers in lieu of natural gas. The North 
Carolina Companies argue that other 
customers of Transco have other 
sources of natural gas and as a result 
are continuing to serve lower priority 
requirements without the purchase of 
emergency gas. 

In order to alleviate this situation, 
the North Carolina companies urge 
the Commission to direct Transco to 
purchase sufficient volumes of emer¬ 
gency gas under Section 2.68 of the 
General Policy and Interpretations of 
the Commission (18 CFR 2.68) or the 
Emergency Natural Gas Act (ENGA) 
to maintain service to the Priority 1 
and 2 requirements on their systems. 
They argue further that such emer¬ 
gency purchases and the cost thereof 
should be “rolled-in” of both ENGA 
gas and Section 2.68 volumes for both 
allocation and pricing purposes and to 
direct Transco to purchase emergency 
supplies to offset actual Priority 1 and 
2 curtailments. 

On June 17, 1977, the Commission’s 
Secretary forwarded a copy of the 
complaint to Transco and on June 21, 
1977, public notice of the complaint 
and petition for order to show cause 
was issued. In response thereto: Phila¬ 
delphia Gas Works, filed a petition for 
leave to intervene and request for 
formal hearing on July 1, 1977, Con¬ 
solidated Edison Co. of New York, Inc. 
(ConEd) filed a petition to intervene 
and protest along with a motion for re¬ 
jection and summary denial on July 6. 
1977, Brooklyn Union Gas Co. (Brook¬ 
lyn Union) filed a petition to intervene 
and a motion for order dismissing com¬ 
plaint and denying request for order 
to show cause and CF Industries and 
Farmer’s Chemical Association, Inc. 
filed comments and a petition to inter¬ 
vene on July 6, 1977. Notices or peti¬ 
tions to intervene were also received 
from: 

Carolina Pipeline Co.. June 22, 1977. 
Elizabethtown Gas Co., June 23. 1977. 
Philadelphia Electric Co., July 5. 1977. 
Atlanta Gas Light Co.. July 5, 1977. 

Public Service Electric and Gas Co., July 5, 
1977. 

Virginia Electric and Power, Co., July 5. 
1977. 

Delmarva Power and Light Co.. July 6. 1977. 
General Motors Corp., July 6. 1977. 
Pennsylvania Gas & Water Co.. July 6.1977. 
South Jersey Gas Co.. July 6, 1977. 

Eastern Shore Natural Gas Co., July 6. 
1977. 

Consolidated Gas Supply Corp., July 6, 
1977. 

Owens-Illinois, Inc., July 6. 1977. 
Washington Gas Light Co.. July 6. 1977. 
Long Island Lighting Co., July 7, 1977.* 
Aluminum Co. of America. July 11,1977.» 
Columbia Gas Transmission Corp., July 11. 
1977.' 

United Cities Gas Co.. July 11,1977.« 
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Public Service Commission of the State of 
New York. July 11. 1977.‘ 

The Gas Section. Georgia Municipal Associ¬ 
ation. July 19. 1977.' 

North Carolina Utilities Commission. July 
25. 1977.’ 

American Textile Manufacturers Institute. 
Inc., July 28. 1977. 


1 Received out of time. 

On July 6. 1977, Transco filed its 
answer to the North Carolina Compa¬ 
nies complaint concerning the request 
for expedited action. It states that it is 
willing to change from its agency pur¬ 
chase method to purchase for system 
supply, if the Commission were to de¬ 
termine that the public interest would 
be better served by such a change in 
method. Transco adds that the basic 
agency purchase procedure has been 
to direct the available emergency sup¬ 
plies to the customers who request 
them and need them for service of 
high priority markets. In Transco’s 
judgment, the customer purchase 
methods has directed the gas where it 
is needed and therefore has been more 
responsive to true end-use require¬ 
ments than the requested rolled-in al¬ 
location and pricing method. Transco 
states that, if emergency gas had been 
rolled-in and allocated through Trans¬ 
co’s present curtailment plan, each 
customer’s allotment would have been 
determined on the basis of the curtail¬ 
ment plan set forth in Opinion Nos. 
778 and 778-A. This would result in a 
substantially different allocation of 
emergency volumes among the cus¬ 
tomers. Transco also states that the 
agency purchase method is more re¬ 
sponsive to current high priority 
market needs and has worked in the 
past to the benefit of the North Caro¬ 
lina Companies. For example, last 
winter Transco arranged for approxi¬ 
mately 42 Bcf of agency purchases, of 
which the North Carolina Companies 
purchased about 12 Bcf. Transco as¬ 
serts that, if the 42 Bcf had been pur¬ 
chased for system supply and allocat¬ 
ed through Opinion 778, the North 
Carolina Companies would have re¬ 
ceived approximately 7 Bcf. with a 
short fall of about 5 Bcf. The figures 
for this winter, based on Transco’s 
Form 16 supply projection, indicate 48 
Bcf would be necessary to eliminate 
Priority 1 curtailment and 77 Bcf 
would be necessary to eliminate Prior¬ 
ity 2 ‘•indicated” curtailment. Transco 
believes it is unrealistic to assume it 
could acquire 125 Bcf of emergency 
gas to serve the “indicated” Priority 1 
and 2 requirements during the 1977-78 
winter. 

ConEd comments that the complaint 
is merely a collateral attack on the 
Commission ordered curtailment plan 
and would undermine existing and 
future self-help efforts. ConEd charac¬ 
terizes the complaint as the result of 
continued expansion by the North 
Carolina customers to serve new high 


priority markets in the face of increas¬ 
ing curtailments and an attempt to 
spread the costs of such action over 
Transco’s other distributor and their 
customers. ConEd further alleges the 
relief sought is beyond the Commis¬ 
sion’s power to grant. 

In support of its motion to dismiss. 
Brooklyn Union Gas Co. (Brooklyn 
Union) argues that the North Carolina 
Companies’ principal problem appears 
to be with the pricing policies of the 
North Carolina Utilities Commission 
(NCUC) which allegedly does not 
permit rolled in pricing of emergency 
supplies. Brooklyn Union adds that 
the North Carolina Companies do not 
allege that the gas supplies (conven¬ 
tional and emergency) available to 
them are inadequate to meet their re¬ 
quirements or that they will be with¬ 
out fuel as a result of Transco’s cur¬ 
rent * practice. Further, Brooklyn 
Union states that the North Carolina 
Companies’ requested relief would 
result in each of Transco’s distribution 
customers being charged for the costs 
of purchases in proportion to their 
total receipts from Transco whether 
or not a more reliable or economical 
means of meeting that customer’s re¬ 
quirements was available. 

Long Island Lighting Co. (LILCO) 
also states that neither the Natural 
Gas Act nor ENGA authorizes the 
Commission to order an unwilling 
pipeline to purchase any amount of 
gas for any purpose, when that gas 
cannot be purchased at a price the 
Commission has determined to be just 
and reasonable. It adds that a willing 
pipeline cannot lawfully purchase nat¬ 
ural gas in excess of a just and reason¬ 
able rate unless an emergency exists. 
Furthermore, LILCO states that if an 
ultimate consumer is not willing to 
pay the cost of emergency gas but 
would rather switch to an alternate 
fuel, said customer is not in such a 
dire position as to warrant disregard¬ 
ing the requirements of the Natural 
Gas Act. 

In response to the above arguments, 
the North Carolina Companies filed 
an answer on July 21. 1977. The 
answer states, inter alia, that the 
Opinion 780 stands for the proposition 
that jurisdictional companies, having 
been granted a certificate under Sec¬ 
tion 7 of the Natural Gas Act to serve 
“the public convenience and necessi¬ 
ty.” cannot unilaterally decide not to 
live up to their obligations under such 
certificate without seeking abandon¬ 
ment authorization under Section 
7(b). The North Carolina Companies 
also cite the Transco omnibus proceed¬ 
ing. Docket No. RP77-89. for support 
that at least one major fertilizer pro¬ 
ducer. CF Industries. Inc., (CFI) will 
have to shut down this winter due to 
its inability to use alternate fuels. CFI 
states in its opposition filed July 21. 
1977 to the motions of Brooklyn 


Union and ConEd. that Transco is vio¬ 
lating its certificate, that Transco’s 
method of allocating permits Transco 
to avoid Commission regulation, that 
Transco’s agency capacity on behalf of 
its customers is a sham, and brokering 
emergency gas encourages boiler fuel 
sales. 

B. DOCKET NO. RP 7 8-26 

On November 10. 1977, the North 
Carolina Utilities Commission (North 
Carolina) filed with the Federal 
Energy Regulatory Commission a tele¬ 
gram request that the Commission au¬ 
thorize a special allocation of flowing 
gas for the 1977-1978 winter period for 
the Farmers Chemical Association 
(Farmers Chemical) plant at Tunis. 
N.C. The Tunis plant closed on No¬ 
vember 1, 1977, allegedly due to the 
total curtailment of natural gas for 
the plant’s feedstock and process re¬ 
quirements by Transcontinental Gas 
Pipe Line Corp. (Transco). 

The telegram filed by North Caroli¬ 
na states that the Tunis plant will 
remain closed from November 1. 1977, 
through March 31, 1978. The telegram 
further alleges that the Tunis plant is 
the principal supplier of fertilizer for 
agricultural purposes in the States of 
North Carolina, South Carolina, Vir¬ 
ginia. Georgia. Tennessee. Alabama. 
Florida, Delaware. Kentucky. Mary¬ 
land. and West Virginia. North Caroli¬ 
na urges the Commission to authorize 
a special allocation of flowing gas. 

This telegram was noticed in the 
Federal Register on December 8, 1977 
(42 FR 62039). Moreover, it was dock¬ 
eted as RP78-26. 

On December 2, 1977, ConEd an¬ 
swered in opposition to this telegram. 
Specifically, ConEd urges the Commis¬ 
sion to deny North Carolina’s request 
for a special allocation of pipeline 
supply gas on grounds that the tele¬ 
gram is an ex parte communication, 
that North Carolina has failed to 
comply with the filing requirements 
for a petition for extraordinary relief 
from curtailment. Section 2.78(b) of 
the Commission’s General Policy and 
Interpretations, and that North Caro¬ 
lina has no standing to petition for ex¬ 
traordinary relief from curtailment. 

Discussion 

The Commission finds that oral ar¬ 
gument would be of considerable assis¬ 
tance in expediting the decision as to 
how the Commission should treat 
these petitions from the North Caroli¬ 
na Companies and North Carolina. 
Should they be denied or set for hear¬ 
ing. and, if they are set for hearing, 
what issues must be addressed? We 
shall schedule a one day oral argu¬ 
ment before the Commission for De¬ 
cember 19. 1977. In that this oral argu¬ 
ment is limited to one day. those par¬ 
ties both in support of and opposing 
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the petitions should consolidate their 
positions and their appearances, most 
preferably through a limited number 
of advocates for each side of the con¬ 
troversy. 

At this time the Commission empha¬ 
sizes that it will not permit the oral ar¬ 
gument to become a collateral attack 
of Transco’s permanent curtailment 
plan. 1 In this regard it should be noted 
that the Commission declined to 
adjust the end-use curtailment mecha¬ 
nism to account for either post-base 
period attachments of supplemental 
supplies or the fact that some custom¬ 
ers. including those in North Carolina, 
purchase all their pipeline gas from 
Transco while other customers have 
more than one pipeline supplier. 
Moreover, the Commission refused to 
grant Farmers Chemical’s request for 
special treatment above other priority 
2 requirements, instead referring 
Farmers Chemical to other possible 
means of receiving the needed gas for 
its priority 2 requirements, those 
being applications pursuant to either 
Section 2.78(b) or 2.79 of our General 
Policy and Interpretations. 

In addressing the petition in Docket 
No. 77-102, the parties should respond, 
where appropriate, to the following 
questions, this list not necessarily 
being exhaustive: 

1. Does the Commission have the 
legal authority to grant the North 
Carolina Companies’ request that 
Transco be ordered to purchase such 
additional emergency gas supplies so 
as to meet all of its priority 1 and 2 re¬ 
quirements and to roll the cost of that 
gas into its average price of pipeline 
gas? 

2. Would the granting of this relief 
sought act collaterally to attack 
Transco’s permanent curtailment 
plan? 

3. Is the supply of gas for emergency 
purchasers such that, even if ordered 
by the Commission, Transco could in 
fact procure the volumes needed to 
meet all or most of its priority 1 and 2 
loads? 

4. At present how does Transco oper¬ 
ate to obtain emergency gas supplies 
for its customers, and are customers 
given an opportunity to purchase such 
supplies based upon end-use need? 

5. What are the emergency gas pro¬ 
curement and pricing policies of the 
other interstate pipelines which ser¬ 
vice Transco’s partial requirements 
customers as compared to Transco’s 
policy? 

6. What are the pricing policies as to 
emergency gas purchases of the public 
utility commissions of the various 


1 Transcontinental Gas Pipe Line Corpo¬ 
ration , Opinion No. 778, Docket No. RP72- 
99, issued October 8, 1976; Opinion No. 778- 
A, issued December 8, 1976. appeal docketed 
sub nom, State of North Carolina, et aL v. 
FPC, Nos. 76-2102. et al. 


States served by Transco, in particular 
North Carolina? 

7. Assuming that enough emergency 
gas cannot be attached by Transco to 
serve all priority 1 and 2 loads, should 
Transco nevertheless be directed to 
procure all emergency gas for system 
supply to be priced on a rolled-in 
basis? 

8. Have those high priority industri¬ 
al users in North Carolina which need 
additional deliveries to meet priority 2 
requirements been afforded the oppor¬ 
tunity by Transco either through sec¬ 
tion 2.68, 2.79, or 157.29 arrangements 
to satisfy those requirements? 

9. If the Commission were to grant 
the requested relief, what would the 
impact be on Transco’s other custom¬ 
ers. particularly on their ability to 
serve their high priority load? 

As for the petition in Docket No. 
RP78-26, the following questions 
should be addressed: 

1. Do Farmers Chemical and North 
Carolina Natural Gas seek extraordi¬ 
nary relief from curtailment under 
section 2.78(b) of our General Policy 
and Interpretations? 

2. If so, can they adduce sufficient 
facts to justify a grant of extraordi¬ 
nary relief? 

3. If extraordinary relief were grant¬ 
ed, what would be an appropriate pay¬ 
back procedure? 

4. If extraordinary relief is not 
sought, would the “special allocation 
of flowing gas’’ conflict with the Com¬ 
mission’s rejection in Opinion No. 778, 
supra, of special treatment for Farm¬ 
ers Chemical? 

5. Has Farmers Chemical had the 
opportunity to obtain sufficient sup¬ 
plies of other than pipeline gas to 
permit fertilizer production this 
winter? 

The Commission finds: (A) Pursuant 
to the authority of the Natural Gas 
Act, particularly sections 4, 5, 7, and 
16 thereof, the Commission’s Rules of 
Practice and Procedure, and the Regu¬ 
lations under the Natural Gas Act (18 
CFR Chapter 1), an oral argument will 
be held in a hearing room of the Fed¬ 
eral Energy Regulatory Commission, 
825 North Capitol Street NE. t Wash¬ 
ington, D.C. 20426 at 9 a.m. on 
Monday. December 19, 1977, concern¬ 
ing the matters involved in and the 
issues delineated in the body of this 
order. 

(B) The above-named petitioners to¬ 
gether with all parties who have al¬ 
ready intervened in Docket Nos. 
RP72-99 and RP77-89, are hereby per¬ 
mitted to intervene in these proceed¬ 
ings subject to the rules and regula¬ 
tions of the Commission; Provided, 
however , that participation of such in¬ 
terveners shall be limited to matters 
affecting asserted rights and interests 
as specifically set forth in the petition 
to intervene; and Provided, however, 
that the admission of such interveners 


shall not be construed as recognition 
by the Commission that they might be 
aggrieved because of any order or 
order of the Commission entered in 
this proceeding. 

(C) Any of the petitioners named 
above, together with the other inter¬ 
veners as provided for in paragraph 
(B) above, who desire to participate in 
the oral argument shall submit a re¬ 
quest to the Secretary by the close of 
business. Thursday, December 15. 
1977. A schedule of appearances will 
be issued by the Secretary by the close 
of business, Friday, December 16, 
1977. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 77-36014 Filed 12-15-77; 8:45 am) 


[ 6740 - 02 ] 

(Docket No. ER78-871 
SOUTHERN CALIFORNIA EDISON CO. 

Notice of Proposed Tariff Change 

December 13, 1977. 

Take notice that on December 5. 
1977, Southern California Edison Co., 
(Edison) tendered for filing an amend¬ 
ment to rate schedule FPC No. 89 
(Edison-Pacific 1977 interruptible 
transmission service agreement). 
Edison indicates that the amendment 
extends the term of the agreement 
from its present expiration date of De¬ 
cember 31, 1977, to December 31, 1978. 
Edison further indicates that the ex¬ 
tension is at the request of Pacific Gas 
Sc Electric Co. (Pacific), in order to 
allow for continuing deliveries to Pa¬ 
cific of economy energy from the De¬ 
partment of Water Sc Power of the 
city of Los Angeles. 

Edison states that the amendment 
also revises Edison’s charge for sched¬ 
uling and dispatching services from 
$370 per month to $400 per month. 

According to Edison copies of this 
filing were served upon Pacific and the 
Public Utilities Commission of the 
State of California. 

Any person desiring to be heard or 
to protest this application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission. 825 North Capitol Street NE.. 
Washington. D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before December 27, 1977. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
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with the Commission and are available 
for public inspection. 

Kenneth P. Plumb, 
Secretary. 

[FR Doc. 77-36029 Filed 12-15-77; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-91] 

SOUTHERN CALIFORNIA EDISON CO. 

Notice of Proposed Tariff Change 

December 13, 1977. 

Take notice that on December 5. 
1977, Southern California Edison Co. 
(Edison) tendered for filing an amend¬ 
ment to rate schedule FPC No. 87 
(Edison-Pacific interruptible transmis¬ 
sion service agreement). Edison indi¬ 
cates that the amendment extends the 
term of the agreement from its pre¬ 
sent expiration date of November 30. 
1977, to December 31, 1978. Edison 
further indicates that the extension is 
at the request* of Pacific Gas & Elec¬ 
tric Co. (Pacific) in order to allow for 
continuing deliveries of economy 
energy from Nevada Power Co. Edison 
states that the amendment also revises 
Edison’s charge for scheduling and dis¬ 
patching services from $370 per month 
to $400 per month. 

Edison requests that the notice pro¬ 
visions of the Commission’s regula¬ 
tions be waived and the filing be per¬ 
mitted to become effective on Decem¬ 
ber 1. 1977. 

According to Edison copies of this 
filing were served upon Pacific and the 
Public Utilities Commission of the 
State of California. 

Any person desiring to be heard or 
to protest this application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before December 27, 1977. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc.77-36028 Filed 12-15-77: 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-86] 

SOUTHERN CALIFORNIA EDISON CO. 

Notico of Filing 

December 12, 1977. 

Take notice that on December 2, 
1977, Southern California Edison Co. 
(SCE) tendered for filing a December 
1, 1977, agreement between SCE. Ari¬ 
zona Public Service Co. (APS), Nevada 
Power Co. (NPC), Tucson Gas & Elec¬ 
tric Co. (TG&E), and Arizona Power 
Pooling Association, Inc. (APPA), pro¬ 
viding for the sale of capacity and as¬ 
sociated energy to APPA by SCE, 
APS, NPC, and TG&E. SCE states 
that APPA will be charged for capac¬ 
ity, energy, dispatching, and schedul¬ 
ing service, and certain facilities neces¬ 
sary to deliver such energy to the de¬ 
fined points of delivery. SCE further 
states that APPA also will be obligated 
to reimburse SCE, APS, NPC. and 
TG&E in kind for any transmission 
losses In delivery of such energy to the 
points of delivery. 

SCE requests an effective date of 
January 1, 1978, and therefore re¬ 
quests waiver of the Commission’s 
notice requirements. 

According to SCE copies of this 
filing were served upon APPA, APS, 
NPC, TG&E, and the Public Utilities 
Commission of the State of California. 

Any person desiring to be heard or 
to protest this application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE.. 
Washington, D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
December 19, 1977. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make Prot¬ 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this application are available 
for public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 77-36015 Filed 12-15-77; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-851 

SOUTHERN CALIFORNIA EDISON CO. 
Notice of Filing 

December 12, 1977. 

Take notice that on December 2, 
1977, Southern California Edison Co. 
(SCE), tendered for filing a December 
1. 1977, agreement between SCE and 
Arizona Power Pooling Association. 


Inc. (APPA), providing for the trans¬ 
mission by SCE on a firm basis of a 
portion of the power purchased by 
APPA from SCE, Arizona Public Ser¬ 
vice Co. (APS), Nevada Power Co. 
(NPC). and Tucson Gas & Electric Co. 
(TG&E) pursuant to a power sale 
agreement. SCE states that APPA will 
be charged for transmission, dispatch¬ 
ing and scheduling services for deliv¬ 
ery of such power between Moenkopi 
substation and Eldorado substation 
and between Eldorado substation and 
Mead substation. SCE further states 
that APPA will be obligated to reim¬ 
burse SCE in kind for the transmis¬ 
sion losses in delivery of such energy. 

SCE requests an effective date of 
January 1, 1978, and therefore re¬ 
quests waiver of the Commission’s 
notice requirements. 

SCE indicates that copies of this 
filing were served upon APPA. APS, 
NPC. TG&E, and the Public Utilities 
Commission of the State of California. 

Any person desiring to be heard or 
to protest this application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE.. 
Washington. D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commis¬ 
sion's rules of practice and procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
December 19, 1977. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make prot- 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 77-36016 Filed 12-15-77; 18:45 am] 


[ 6740 - 02 ] 

[Docket Nos. CI76-633. CI76-644, CI76-678, 
CI76-722. and CI76-7841 

TENNECO EXPLORATION, LTD. ET AL. 

Notice of Petition for Waiver of Section 
2.75(o) and of Motions for Authorization To 
Collect Rate* Sought in Certificate Applica¬ 
tion* Pending Final Commi**ion Action 

December 12, 1977. 

Take notice that on November 22, 
1977, Texaco, Inc. (Texaco), filed in 
Docket No. CI76-722 a petition for 
waiver of section 2.75(o) of the Com¬ 
mission’s general policy and interpre¬ 
tations (18 CFR §2.75(0)) for the pur¬ 
pose of commencing sales of natural 
gas. Take further notice that on Octo¬ 
ber 3, 1977, Tenneco Exploration, Ltd. 
(Tenneco Exploration), filed in Docket 
Nos. CI76-633 and CI76-644 a motion 
for a partial waiver of section 2.75(o) 
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and for authorization to commence de¬ 
liveries of natural gas at the rate 
sought in its pending certificate appli¬ 
cations. Take further notice that on 
July 13. 1977, Tenneco Oil Co. (Ten- 
neco Oil) filed in Docket No. CI76-678 
a motion for authorization to collect, 
pending final Commission action and 
subject to refund, the rate sought in 
its certificate application. 

On August 9, 1976, Texaco filed in 
Docket No. CI76-722 an application 
for a certificate of public convenience 
and necessity pursuant to the optional 
procedure set forth in section 2.75 of 
the Commission’s general policy and 
interpretations (18 CFR §2.75), re¬ 
questing authorization to sell natural 
gas to Columbia Gas Transmission 
Corp. (Columbia) from reserves locat¬ 
ed in West Cameron blocks 642 and 
643, offshore Louisiana, in the Federal 
domain. Texaco states in its petition 
that its requested initial rate for the 
proposed sales is $2.9718 per Mcf. 

On June 22, 1976, Tenneco Explora¬ 
tion filed in Docket No. CI76-633 an 
application for an optional procedure 
certificate authorizing sales of natural 
gas to Columbia from reserves located 
in West Cameron block 642. On June 
28, 1976, Tenneco Exploration filed in 
Docket No. CI76-644 an application 
for an optional procedure certificate 
authorizing sales of natural gas to 
Tennessee Gas Pipeline Co. (Tennes¬ 
see) from reserves located in West Ca¬ 
meron block 643. In its motion Ten¬ 
neco Exploration indicates that its re¬ 
quested initial rate for the proposed 
sales is $2.7276 per Mcf. 

On July 9, 1976, Tenneco Oil filed in 
Docket No. CI76-678 an application 
for an optional procedure certificate 
authorizing sales of natural gas to 
Tennessee from its interest in West 
Cameron block 638. Tenneco Oil also 
indicates in its motion that its request¬ 
ed initial rate for the proposed sales is 
$2.7276 per Mcf. 

The certificate applications of 
Texaco, Tenneco Exploration, and 
Tenneco Oil are currently pending 
commission action. 

In its petition Texaco requests that 
the Commission waive the provisions 
of section 2.75(o) so as to permit 
Texaco to immediately commence de¬ 
liveries pursuant to the provisions of 
section 2.75(n) from its interest in 
West Cameron blocks 642 and 643 at 
the $2.9718 per Mcf initial rate plus 
annual escalations of four percent, 
sought in its certificate application. 
Texaco states that the granting of its 
petition would result in immediate ad¬ 
ditional natural gas supplies for inter¬ 
state consumers. Texaco proposes to 
collect the $2.9718 per Mcf initial rate 
subject to the condition that it will 
refund with interest the difference be¬ 
tween the proposed rate and the 
higher of the highest area or national 
rate applicable at any given time to 


the subject sales or the rate set by an 
order in Docket No. CI76-722 which 
issues a certificate accepted by 
Texaco. 

In its motion Tenneco Exploration 
requests that the Commission grant a 
partial waiver of section 2.75(o) so as 
to authorize Tenneco Exploration to 
immediately commence deliveries of 
gas from its interest in West Cameron 
blocks 642 and 643 at the $2.7276 per 
Mcf initial rate sought in its certifi¬ 
cate applications, pending final Com¬ 
mission action on the applications. 
Tenneco Exploration states that the 
granting of its motion would permit 
increased deliveries of natural gas to 
the interstate market, and asserts that 
the requested rate is fully cost-sup¬ 
ported. Tenneco Exploration proposes 
to make the deliveries under section 
2.75(n), and it would retain the right 
to discontinue deliveries upon issuance 
and rejection of a certificate which is 
unacceptable to Tenneco Exploration. 
Tenneco Exploration further proposes 
to collect the $2.7276 per Mcf initial 
rate subject to the condition that it 
will refund with interest any amounts 
collected in excess of the higher of an 
applicable nationwide rate approved 
by the Commission or the rate set by 
an order in these dockets issuing a cer¬ 
tificate accepted by Tenneco Explora¬ 
tion. 

Tenneco Oil requests in its motion 
that the Commission authorize it to 
collect the $2.7276 per Mcf rate sought 
in its certificate application, pending 
final Commission action on the appli¬ 
cation, for sales of gas to Tennessee 
from its interest in West Cameron 
block 638. Tenneco Oil states that it 
commenced deliveries to Tennessee at 
the nationwide rate pursuant to sec¬ 
tion 2.75 on November 19, 1976, and 
that it filed a notice of change in rate 
to collect its contract base rate of 
$1.75 per Mcf (at 15.025 psia) without 
refund obligation, effective August 19, 
1977, in accordance with section 
2.75(o). Tenneco Oil asserts that its re¬ 
quested rate is cost-supported, and 
that it will continue to suffer financial 
detriment if the subject gas must be 
sold at the $1.75 per Mcf rate during 
the pendency of the Commission’s 
review of its certificate application. 
Tenneco Oil states its willingness to 
accept as a condition to the requested 
authorization a requirement that it 
refund any amounts collected in 
excess of either the rate ultimately 
found to be just and reasonable by 
final Commission order in this docket 
or $1.75 per Mcf at 15.025 psia, which¬ 
ever is higher. 

Any person desiring to be heard or 
to make any protest with reference to 
the above filings should on or before 
December 23, 1977, file with the Fed¬ 
eral Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 


with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any party wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s rules. 

Kenneth F. Plumb. 

Secretary. 

IFR Doc. 77-36018 Filed 12-15-77; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. RP78-24] 

TRANSCONTINENTAL GAS PIPE LINE CORP. 

Notice of Toriff Filing 

December 12, 1977. 

Take notice that Transco Gas 
Supply Co. (Gasco) on December 1, 
1977, tendered for filing Second Re¬ 
vised Sheet No. 106 to its FERC Gas 
Tariff, Original Volume No. 2. Gasco 
states that this revised tariff sheet 
provides for an increase from 15.73 
percent to 16.51 percent in the per¬ 
centage applicable to return and 
income taxes on Gasco’s rate base. 
This percentage increase is occasioned 
by a general rate increase filing by 
Transcontinental Gas Pipe Line Corp. 
(Transco) in Docket No. RP77-108 ac¬ 
cepted for filing and suspended until 
January 1, 1978 by Commission order 
dated July 20, 1977. 

Under t he terms of Gasco’s ap¬ 
proved tariff, the percentage applica¬ 
ble to return and income taxes on 
Gasco’s rate base is 15.73 percent "or 
such other percentage applicable to 
return and income taxes which is re¬ 
flected in any rate filing of Transco: 
provided, however, that if such other 
percentage is reflected in a rate filing 
of Transco under which revenues are 
being collected subject to refund, 
Gasco shall make such refunds and ad¬ 
justments as may be required based 
upon the final determination by the 
Federal Energy Regulatory Commis¬ 
sion of such percentage for Transco.” 

The proposed effective date of the 
revised tariff sheet is January 1. 1978, 
and is subject to refund dependent 
upon the outcome of the return and 
income tax component in Docket No. 
RP77-108. 

The company states that copies of 
the filing have been mailed to Transco 
and for information purposes to each 
of Transco’s Jurisdictional customers 
and interested State Commissions. 

Any persons desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis- 
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sion, 825 North Capitol Street NE.. 
Washington. D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8. 1.10). All such peti¬ 
tions or protests should be filed on or 
before December 23, 1977. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell. 

Acting Secretary, 

[FR Doc. 77-36020 Piled 12-15-77; 8:45 ami 


[ 6740 - 02 ] 

[Docket No. RP78-251 

TRANSCONTINENTAL GAS PIPE LINE CORP. 

Notice of Tariff Filing 

December 12, 1977. 

Take notice that Transcontinental 
Gas Pipe Line Corp. (Transco) on De¬ 
cember 1, 1977, tendered for filing cer¬ 
tain revised tariff sheets to its FEHC 
Gas Tariff, Second Revised Volume 
No. 1 and Original Volume No. 2 to 
become effective January 1, 1978. 
Transco states that the purpose of 
this filing is to revise section 20 of the 
general terms and conditions of Trans- 
co’s FERC gas tariff in order to pro¬ 
vide for (1) collection of curtailment 
(demand charge) credits on a current, 
rather than a deferred basis, and (2) 
collection of carrying charges at a rate 
of 9 percent per annum on the unreco¬ 
vered curtailment credits outstanding 
as of February 1, 1977, during the 
period Transco is eliminating the un¬ 
recovered balance. Included in the 
filing are revised rates reflecting the 
changes in curtailment credit collec¬ 
tions procedure referred to above. Al¬ 
ternatively, in the event the Commis¬ 
sion does not accept the revised tariff 
provisions included in its filing, 
Transco has included alternate tariff 
sheets based upon Transco’s demand 
charge collection procedure contained 
in Transco’s presently effective tariff. 

Transco states that all parties to its 
rate proceedings in Docket Nos. RP76- 
136 and RP77-26 have agreed to the 
revised demand charge credit collec¬ 
tion procedure proposed herein. How¬ 
ever, the issue whether carrying 
charges should be permitted while 
Transco is eliminating its accumulated 
balance has been reserved for decision 
in such proceeding as provided in Arti¬ 
cle VI of the presently pending Settle¬ 
ment Agreement. Therefore. Transco 
proposes to collect the carrying charge 
contained in its revised rates, subject 
to refund with appropriate interest. 


depending upon the outcome of such 
issue. 

Transco state that copies of the in¬ 
stant filing have been mailed to each 
of its jurisdictional customers and in¬ 
terested State Commissions. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington. D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before December 23, 1977. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspections. 

Lois D. Cashell, 
Acting Secretary, 

CFR Doc. 77-36019 Filed 12-15-77; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. RP78-17] 

TRUNKLINE GAS CO. 

Notice of Chang* in Rata* 

December 12, 1977. 

Take notice that Trunkline Gas Co. 
(Trunkline) on November 21, 1977, 
tendered for filing Fourteenth Revised 
Sheet No. 37 of its FERC Gas Tariff. 
Original Volume No. 2. Trunkline re¬ 
quests that this rate change to its 
'FERC Rate Schedule No. F-2 become 
effective January 1, 1978. 

Trunkline states that the rate 
change reflects the January 1. 1978, 
rate increase (1) as prescribed by the 
Federal Power Commission in ordering 
paragraph (A)(a-3) of Opinion No. 
669-H in FPC Docket No. R-389-B, (2) 
pursuant to section 2.56a(a)(6) of the 
Commission’s regulations, and (3) in 
accordance with the provisions of the 
rate schedule. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before December 20, 1977. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a petition to intervene. 


Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 77-36017 Filed 12-15-77; 8:45 am) 


[ 6560 - 01 ] 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL 831-1) 

DRAFT STRATEGY FOR THE IMPLEMENTATION 
OF THE SOLID WASTE DISPOSAL ACT AS 
AMENDED BY THE RESOURCE CONSERVA¬ 
TION AND RECOVERY ACT OF 1976 

Public Meeting 

The Environmental Protection 
Agency (EPA), will hold a public meet¬ 
ing on January 19, 1978, to review and 
discuss a draft strategy for the imple¬ 
mentation of the Solid Waste Disposal 
Act, as amended by the Resource Con¬ 
servation and Recovery Act (Pub. L. 
94-580), of 1976. 

The draft strategy document pre¬ 
sents an overall plan for the Environ¬ 
mental Protection Agency to follow in 
carrying out the Act. It states the 
goals and objectives of the national 
solid waste management effort, re¬ 
views the constraints to success in the 
implementation of these goals and ob¬ 
jectives, and establishes priorities for 
action. The draft strategy document 
also discusses the coordination of ac¬ 
tivities under this Act with other Fed¬ 
eral programs and Federal laws as well 
as with State and local efforts. 

This draft strategy was developed 
with assistance from an internal 
Agency working group comprised of 
representatives from all major Envi¬ 
ronmental Protection Agency pro¬ 
grams. The draft is being circulated 
for review and comment to State and 
local governments, other Federal 
agencies, industrial organizations, uni¬ 
versities, and citizen groups. Prior to 
final adoption by EPA of the strategy, 
the review comments will be consid¬ 
ered as well as those made at the 
public meeting. 

The meeting will be held on January 
19, at 9 a.m., in the following location 
with registration beginning at 8:30 
a.m. 

Ramada Inn (Rosslyn), 1900 North Fort 
Myer Drive, Arlington, Va. (Metro Wash¬ 
ington, D.C. area). 

For further information on this 
meeting, contact: 

Geraldine Wyer (WH-462), Public Participa¬ 
tion Officer. U.S. EPA. Office of Solid 
Waste. 401 M Street SW.. Washington. 
D.C. 20460, 202-755-9157. 

Copies of the draft Strategy will be 
available after December 12, 1977 

from: Mrs. Wyer or Mrs. Brenda Mar- 
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shall, by calling 755-9173. 

Dated: December 8. 1977. 

Thomas C. Jorling, 
Assistant Administrator for 
Water and Hazardous Materials. 
[FR Doc. 77-36060 Filed 12-15-77; 8:45 ami 


[ 6560 - 01 ] 

[FRL 830-81 

HEALTH EFFECTS CRITERIA DOCUMENT FOR 

SHORT-TERM EXPOSURES TO NITROGEN 

OXIDES 

Availability of External Review Draft 

In accordance with section 104(b) of 
the Clean Air Act Amendments of 
1977. on December 19. 1977. an Exter¬ 
nal Review Draft of a document enti¬ 
tled “Air Quality Criteria for Short- 
Term Exposures to Nitrogen Oxides” 
will be available. Copies are available 
from the Criteria and Special Studies 
Office. Health Effects Research Labo¬ 
ratory. Research Triangle Park. MD- 
52, N.C. (Attn. Ms. Donna Wicker, 
telephone number 919-541-2266, FTS 
629-2266). 

Comments on the document are wel¬ 
come and should be sent to the same 
address, attention: James R. Smith, by 
January 10, 1978. 

Dated: November 29, 1977. 

Stephen Gage, 

Acting Assistant Administrator 
for Research and Development 
(FR Doc. 77-36061 Filed 12-15-77; 8:45 ami 


[ 6560 - 01 ] 

(FRL 830-7] 

RECEIPT OF ENVIRONMENTAL IMPACT 
STATEMENTS 

Pursuant to the President’s Reorga¬ 
nization Plan No. 1, the Environmen¬ 
tal Protection Agency is the official re¬ 
cipient for environmental impact 
statements (EIS), and is required to 
publish the availability of each EIS re¬ 
ceived weekly. The following is a list 
of environmental impact statements 
received by the Environmental Protec¬ 
tion Agency from December 5 through 
December 9, 1977. The date of receipt 
for each statement is noted in the 
statement summary. Under the Guide¬ 
lines of the Council on Environmental 
Quality the minimum period for 
public review and comment on draft 
environmental statements is forty-five 
(45) days from this Federal Register 
notice of availability (January 30, 
1977). The thirty (30) day period for 
each final statement begins on the day 
the statement is made available to the 
Environmental Protection Agency and 
to commenting parties. 

Copies of individual statements are 
available for review from the originat¬ 


ing agency. Back copies are also avail¬ 
able at 10 cents per page from the En¬ 
vironmental Law Institute, 1346 Con¬ 
necticut Avenue, Washington. D.C. 
20036. 

Department of Agriculture 

Contact: Mr. Errett Deck, Coordinator. 
Environmental Quality Activities. U.S. De¬ 
partment of Agriculture. Room 307A. Wash¬ 
ington. D.C. 20250. 202-447-6827. 

FOREST SERVICE 

Draft 

East Shore Flathead Lake Planning Unit, 
Flathead National Forest. Flathead and 
Lake Counties, Mont., December 5: Pro¬ 
posed is a revised Multiple Use Plan for the 
East Shore Flathead Lake Planning Unit In 
Flathead National Forest. The action af¬ 
fects 16,400 acres of National Forest land 
and the recommended plan calls for: 5,560 
acres maximum timber production. 4,500 
acres low intensive timber management. 
3,260 acres low Intensity timber manage¬ 
ment. 810 acres low intensity timber man¬ 
agement for visual quality and whitetailed 
deer habitat, 2.180 acres elk and deer winter 
range and dispersed recreation and 90 acres 
for intensive recreation. Adverse effects in¬ 
clude a decrease in water quality due to 
road construction and maintenance. (ELR 
Order No. 71482.) 

Final 

Big Hole Unit Plan. Lolo National Forest. 
Sanders County. Mont., December 7: Pro¬ 
posed is the implementation of a revised 
Multiple Use Plan for the Big Hole Plan¬ 
ning Unit, located on the Plains and 
Thompson Falls Ranger Districts. Lolo Na¬ 
tional Forest. This action affects 39,090 
acres of National Forest land. The planning 
unit is subdivided Into ten management 
units of similar resource potentials and 
problems. The primary environmental ef¬ 
fects involve the modification of natural 
conditions on 9,750 acres that are presently 
roadless. Comments made by: DOI, EPA, 
one state agency, concerned groups, and in¬ 
dividuals. (ELR Order No. 71492.) 

Supplement 

Rio Grande National Forest Timber Man¬ 
agement. several counties in Colorado. De¬ 
cember 5: This statement supplements a 
FEIS originally filed with CEQ In June, 
1975. Proposed is a revision in the Timber 
Management Plan for the Rio Grande Na¬ 
tional Forest for the ten years of 1975-84 in¬ 
volving silviculture on from 9,660 to 16,040 
acres annually. Public comment on the 
Final EIS initiated a complete review of the 
procedures used in determining the Poten¬ 
tial Yield for the National Forest; the 
Forest Service used incorrect volume figures 
in the original calculations which resulted 
in a Potential Yield that was significantly 
less than the correct Yield. This supplement 
addresses this problem. (ELR Order No. 
71481.) 

RURAL ELECTRIFICATION ADMINISTRATION 

Final 

Chalk Pt.-Lexington Park. 230 kV Trans 
Line, Prince Georges. St. Mary’s, and Cal¬ 
vert Counties. Md., December 5: Proposed is 
the granting by REA of a loan application 
to Southern Maryland Electric Cooperative, 
Inc., to finance 20 miles out of a total of ap¬ 
proximately 38.6 miles of double-circuit 230 


kV transmission line from Chalk Point, 
Prince Georges County, to Lexington Park, 
St. Mary’s County, via Calvert County. 
Plans also call for three new switching sub¬ 
stations at Chalk Point. Holland Cliff, and 
Calvert Cliffs. The proposed project will 
cross 1.1 miles of Maryland National Capital 
Park and Planning Commission land in 
Prince Georges County. 7.8 miles of the 20 
have been financed at the present time. 
Comments made by: DOI. EPA. DOT. 
USDA. FPC, state and local agencies, con¬ 
cerned groups, and individuals. (ELR Order 
No. 71477.) 

SOIL CONSERVATION SERVICE 

Draft 

Factory Creek Watershed, Sumter 
County. Ala., December 7: Proposed is a wa 
tershed plan for the Factory Creek Water¬ 
shed located in rural Sumter County in 
West Central Alabama. Plan implementa¬ 
tion calls for watershed protection and flood 
prevention by means of conservation land 
treatment measures and three single-pur¬ 
pose floodwater retarding structures. Ad 
verse impacts Include the loss of 81 acres of 
wildlife habitat; increased sediment in 
streams during construction; and a slight in¬ 
crease in stream temperatures below im 
poundments. (ELR Order No. 71490.) 

Final 

East Branch Brandywine Creek Water¬ 
shed. Chester County. Pa., December 5: Pro¬ 
posed is the completion of the Brandywine 
Creek Watershed Project, which was ap¬ 
proved for construction in October 1962. 
Project actions that have been installed in¬ 
clude conservation land treatment, one 
floodwater retarding dam. and two multiple 
purpose dams that include storage for flood 
prevention, water supply, and recreation. 
The project described in this statement con¬ 
sists only of the land treatment and struc¬ 
tural measures remaining to be Installed on 
the East Branch Brandywine Creek Water 
shed. Adverse effects include relocation of 
three homes. Comments made by: DOI. 
DOT. £PA, AHP, USDA, state and local 
agencies, and concerned interest groups. 
(ELR Order No. 71476.) 

Canal Zone Government 

Final 

White Amur Introduction. Canal Zone 
Waters, December 8. Proposed is the intro¬ 
duction of 250.000 white amur (Ctenophar- 
yngolon idella). into Gatun Lake as a bio¬ 
logical control for the submerged aquatic 
weed Hydrilla verticillata. Although present 
in the lake for at least fifty years, hydrilla 
has grown rapidly in recent years until an 
estimated 12 percent of the lake is densely 
infested. The Panama Canal Company pro 
poses to transport 125,000 fingerling white 
amur a year for two consecutive years and 
place them into two small lakes that are 
confluent with Gatun Lake. Comments 
made by: DOI. ST AT. COE, state and local 
agencies, and concerned interest groups. 
(ELR Order No. 71497.) 

Department of Defense 
army corps 

Contact: Dr. C. Grant Ash, Office of Envi¬ 
ronmental Policy Department. Attn: DAEN- 
CWR-P, Office of the Chief of Engineers, 
U.S. Army Corps of engineers. 1000 Inde¬ 
pendence Avenue SW., Washington. D.C. 
20314, 202-693-6795. 
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Draft 

Metro Atlanta and Lake Sidney Lanier, 
Water Study, several counties in Georgia. 
December 9: Proposed is the acceptance of a 
recommended water supply plan for the 
Metro Atlanta Region to meet projected 
water supply needs to the year 1990, with 
future plans to the year 2000 and beyond to 
be developed based on additional studies. 
The short-term plan proposes raising the 
Lake Lanier maximum power pool level to 
elevation 1,071 instead of the present 1,070. 
Adverse impacts include necessary modifica¬ 
tions to existing or planned recreation facili¬ 
ties and possible archeological impacts. (Sa¬ 
vannah District.) (ELR Order No. 71504.) 

Harrlsville Harbor, Mitigation of Shore 
Damage, Alcona County. Mich., December 
5: The Corps proposes to mitigate shore ero¬ 
sion damage in the vicinity of Harrisville 
Harbor that is attributable to the Federal 
navigation structures at the harbor. The 
proposed plan in a structural approach en¬ 
tailing the construction of a rubble-mound 
rock groin at the site of severe erosion, 
along with the provision of beach nourish¬ 
ment material to replenish the area which 
has been subjected to the most severe ero¬ 
sion. Adverse impacts include temporary 
disruption of the aquatic environment 
through increased turbidity; destruction of 
benthic habitat due to dredging operations; 
and temporary, construction-related pollu¬ 
tion. (Detroit District.) (ELR Order No. 
71479.) 

O/M. Arkabutla, Enid. Grenada, and 
Sardis Lakes, several counties in Mississippi, 
December 9: The Corps of Engineers pro¬ 
poses to continue its present operation and 
maintenance activities at Arkabutla, Enid, 
Grenada and Sardis Lakes. These projects 
were authorized for flood control within the 
Yazoo River Basin and are designed to pro¬ 
tect the basin from overflow above the head 
of the Mississippi River backwater area. Ad¬ 
verse effects include the impact of fluctuat¬ 
ing lake levels upon peripheral aquatic and 
terrestrial plant and animal life; aggravate 
soil erosion; and interference with recre¬ 
ational opportunities. (Vicksburg District.) 
(ELR Order No. 71503.) 

Environmental Protection Agency 

Contact: Peter Cook, Acting Director. 
Office of Federal Activities, Room WSMW 
537, 401 M Street SW.. Washington. D.C. 
20460, 202-755-0777. 

Final 

Henderson 201 Wastewater Treatment 
System. Warren, Franklin, and Vance Coun¬ 
ties, N.C., December 6: Proposed is the de¬ 
velopment of a wastewater treatment 
system to service the Greater Henderson 
area in North Carolina. The project consists 
of the necessary facilities to process and 
treat approximately 3.7 million gallons per 
day (MGD). of water. The major environ¬ 
mental Impacts resulting from implementa¬ 
tion of any of the three alternatives consid¬ 
ered will be those associated with the water 
quality downstream of wastewater treat¬ 
ment plant discharges. (Region IV.) Com¬ 
ments made by: COE. HEW. DOI, HUD. 
EPA, state and local agencies, concerned 
groups, and individuals. (ELR Order No. 
71484.) 

General Services Administration 

Contact: Mr. Andrew E. Kauders, Execu¬ 
tive Director, Environmental Affairs Divi¬ 
sion. General Services Administration, 18th 


and F Streets NW., Washington. D.C. 20405, 
2^2-566-0405. 

Draft 

Central Los Angeles Parking Facility, Los 
Angeles County. Calif., December 6: Pro¬ 
posed is the construction of a 1300 space 
parking facility on government-owned land 
directly behind the Federal Building at 300 
North Los Angeles Street. The structure 
will provide space for official, visitor and 
employee caxpool parking for both the Fed¬ 
eral Building and the U.S. Courthouse at 
312 North Spring Street. Adverse impacts 
include construction-related pollution and 
increased levels of noise and possible air pol¬ 
lution in the immediate vicinity of the park¬ 
ing facility. (ELR Order No. 71483.) 

Department of HUD 

Contact: Mr. Richard H. Broun, Director, 
Office of Environmental Quality. Depart¬ 
ment of Housing and Urban Development, 
451 7th Street SW., Washington, D.C. 20410, 
202-755-6308. 

Draft 

Chimney Hill Subdivision, Harris County, 
Tex., December 7: Proposed is the develop¬ 
ment of 291 acres into a planned community 
composed of single family homes located in 
Harris County, Tex. The proposed project 
will provide housing for approximately 
4.000 people. Adverse effects include in¬ 
creased loading of solid waste disposal sites; 
increased groundwater consumption; and in¬ 
creased demand for fossil fuels through 
heavy dependence upon the automobile for 
transportation. (ELR Order No. 71488.) 

Glen Meadows Subdivision, LaPorte, 
Harris County. Tex.. December 8: The pro¬ 
posed action is for the Department of HUD 
to accept 178 acres of land located in the 
city of LaPorte, Harris County. Tex. for 
HUD-FHA home mortgage insurance. The 
proposed plan is for a subdivision composed 
primarily of single family dwellings. Ap¬ 
proximately 725 units will be built to pro¬ 
vide housing for some 2,500 people. Adverse 
impacts include disruption of plant and 
animal communities and increased demand 
for fossil fuels through heavy dependence 
on the automobile. (ELR Order No. 71496.) 

Final 

Taylor Ranch Community, Bernalillo 
County, N. Mex.. December 9: Proposed is 
the acceptance of the Taylor Ranch 
Planned Community in Albuquerque, N. 
Mex. The development of the 1093.6-acre 
area calls for single family homes, multi¬ 
family homes, apartments, schools, a civic 
center, shopping and commercial areas, and 
park and recreation facilities. Major adverse 
impacts of the proposed project would in¬ 
clude removal of the archaeological re¬ 
sources of the site. and # creation of signifi¬ 
cant traffic congestion and safety hazard on 
Coors Road unless transportation alterna¬ 
tives are Implemented. Comments made by: 
AHP, COE. EPA. DOI. DOT. VA, and one 
State agency. (ELR Order No. 71501.) 

Wlmmerton Planned Unit Development, 
Westmoreland County, Pa.. December 9: 
This statement deals with the residential 
portion of a planned unit development to be 
known as Wimmerton in Westmoreland 
County, Pa. The proposal was submitted to 
HUD to obtain approval for insured mort¬ 
gages. Approximately 1.110 acres which 
were formerly in agricultural use are 
planned for development with 537 acres to 
be used for residential development. Ulti¬ 


mately 2,800 dwelling units are expected to 
be built and most of these will be apart¬ 
ments and towmhouses. Comments made by: 
EPA. DOT. FEA. DOI. AHP. COE. USDA, 
State and local agencies, and concerned 
groups. (ELR Order No. 71500.) 

Atascocfta Forest Subdivision. Harris 
County. Tex., December 6: Proposed is the 
development of the 632-acre Atascocita 
Forest Subdivision in Harris County. Tex. 
The project Includes 3,570 living units, both 
single- and multi-family. The development 
will provide a wide range of living accommo¬ 
dations for 11,773 people. The transition of 
the site from a natural to an urban area will 
result in loss of vegetation, elimination of a 
number of species, and the rechannelization 
of William’s Gully. Comments made by: 
EPA, DOI, COE. USDA, DOT, AHP. and 
State and local agencies. (ELR Order No. 
71485.) 

SECTION 104(H) 

The following are Community Develop¬ 
ment Block Grant statements prepared and 
circulated directly by applicants pursuant to 
section 104(h) of the 1974 Housing and 
Community Development Act. Copies may 
be obtained from the office of the appropri¬ 
ate local chief executive. (Copies are not 
available from HUD.) 

Draft 

Green Acres-Menricks Creek Water Line, 
Cabell County, W. Va., December 9: Pro¬ 
posed is the construction of a water distri¬ 
bution line extension project by the County 
Commission of Cabell County, W. Va. Water 
line would be installed along 5 miles of WE 
Route 2 and 2.2 miles along Merricks Creek, 
WE Route 19. Adverse impacts are those re¬ 
lated to construction. (ELR Order No. 
71499.) 

Final 

Carbondale, Ill.—Drainways/Greenways 
Demostration Project, Jackson County. Ill., 
December 6: Proposed is the Drainways/ 
Greenways demonstration project in Car¬ 
bondale. Ill. The project represents the ini¬ 
tial effort in Implementing the city-wide 
Drainways/Greenways system. This system 
proposes a functional multiple-use open 
space system providing multiple benefits in¬ 
cluding drainage, recreation, and transpor¬ 
tation. The project is located entirely within 
Census Tract 1501.02. Adverse effects in¬ 
clude disruption of natural vegetation and 
wildlife. Increased runoff, and erosion 
during construction. Comments made by: 
DOI, EPA, DOT, State and local agencies, 
and concerned interest groups. (ELR Order 
No. 71494.) 

Tooele. Utah.-City W. Sewer Trunk Line, 
Tooele County, Utah, December 7: Proposed 
is the construction of a sewer mainline and 
collection lines on the west side of the city 
of Tooele, Utah, to connect approximately 
250 homes to the sewage treatment plant. 
These homes are currently using sewer 
septic tank and drain field systems which 
are threatening the city water wells located 
in the same area. The primary impacts in 
the area will be the result of projected 
growth. Land use changes will take place as 
agricultural and unused lands are utilized 
for development projects. Comments made 
by: FEA, EPA. DOI, USDA, and state agen¬ 
cies. (ELR Order No. 71489.) 

Bremerton, N. Perry. Sllverdale, Wash.* 
Water Systems, Kitsap County, Wash., De¬ 
cember 5: Proposed are the implementation 
of various improvements to the Silverdale, 
North Perry, and Bremerton water districts. 
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These Improvements Include the provision 
of new wells, pumping facilities, and distri¬ 
bution lines, and the replacement of some 
existing distribution lines with a larger pipe. 
The project area encompasses the Manette 
Peninsula and adjacent areas to the north 
(Brownsville), and the west (Bucklin Hill 
and Silverdale), and also the city of Bremer¬ 
ton. Physical and construction impacts are 
expected to be minor. Comments made by: 
DOI, EPA, USDA 2, and state and local 
agencies. (ELR Order No. 71480.) 

Interstate Commerce Commission 

Contact: Mr. Richard I. Chais, Chief, Sec¬ 
tion of Energy and Environment, Room 
3373, 12th and Constitution Ave. NW., 
Washington, D.C. 20423. 202-275-7692. 

Final 

Harrison County RR Line, S. Miss. Trans. 
Co., Harrison County, Miss., December 9: 
Proposed is the granting of authority to the 
Southern Mississippi Transportation Co., to 
construct and operate a line of railroad be¬ 
tween a connection to an Illinois Central 
Gulf Railroad main-line located approxi¬ 
mately 1,500 feet south of Interstate Route 
10 in Gulfport, Miss., and property of E. I. 
duPont de Nemours, Inc., near De Lisle. 
Miss., a distance of 13.5 miles. While initial¬ 
ly being constructed to serve a new Du Pont 
chemicals plant, the line could potentially 
provide rail access to an undeveloped area 
of 20,000 acres. Development of the rail line 
would require the commitment of approxi¬ 
mately 200 acres of rural land. Comments 
made by: FPC. DOT. HEW, DOC. USDA. 
DOI. EPA. HUD, state and local agencies, 
concerned groups, and individuals. (ELR 
Order No. 71502.) 

Department or Transportation 

Contact: Mr. Martin Convisser, Director, 
Office of Environmental Affairs. U.S. De¬ 
partment of Transportation, 400 7th Street, 
SW. t Washington, D.C. 20590 <202-426- 
4357). 

FEDERAL HIGHWAY ADMINISTRATION 

Draft 

U.S. 3 and NH-11, Franklin to Laconia, re¬ 
location. New Hampshire. December 5: Pro¬ 
posed is the relocation of U.S. 3 and NH-11 
from the Webster Lake area in Franklin, to 
the Bypass around Laconia. The proposed 
plan calls for a four-lane limited access 
highway extending easterly through the 
City of Franklin and the towns of Tilton 
and Belmont to the City of Laconia for a 
distance of about 12 miles. Adverse impacts 
include the acquisition of about 494 acres of 
land, 21 of which are wetlands; the reloca¬ 
tion of 38 single family homes, 4 multi¬ 
family apartment buildings, 3 businesses. 55 
mobile homes and 4 other structures; con¬ 
struction-related pollution; and Increased 
levels of air and noise pollution. (Region 1.) 
(ELR Order No. 71478.) 

1-40 and 1-75. Improvements, Knoxville, 
Knox County. Tenn.. December 8: Proposed 
are two plans for the widening and recon¬ 
struction of approximately 5.5 miles of 1-40 
and 1-75 within the Central City of Knox¬ 
ville, Tennessee. Plan implementation calls 
for six-lane roadways within the project 
limits with auxiliary lanes where required 
for traffic weaving and merging between 
certain interchange ramps. Adverse effects 
include the displacement of 37 households 
and 22 businesses; acquisition of approxi¬ 
mately 21.5 acres for highway right-of-way; 
and increased air and noise pollution. (ELR 
Order No. 71498.) 


Final 

F.A.S. 143, Cook and DuPage Counties, 
Ill., December 9: Proposed is the replace¬ 
ment of an existing, aged roadway spanning 
the Chicago Sanitary Drainage and Ship 
Canal with funds administered by the 
FHWA. The proposed project was originally 
known as Federal Aid Secondary Route 143; 
as of July. 1976 it became Federal Aid 
Urban Route 2612 (Lemont Road). Adverse 
Impacts include the acquisition of 6 family 
residences, 9 businesses and 3 storage tanks; 
construction-related pollution; and the re¬ 
moval of vegetation from 4.2 acres of road¬ 
way embankment. Comments made by: 
DOI, DOT. USDA. EPA. HEW. COE. State 
and local agencies, and concerned groups 
and Individuals. (ELR Order No. 71505.) 

Freeway 520, Hamilton-Hardin Counties, 
Hamilton and Hardin Counties, Iowa, De¬ 
cember 7: The project involves the construc¬ 
tion of 16 miles of Freeway 520 in Hamilton 
and Hardin Counties. The new Facility will 
be a four lane divided highway. Adverse im¬ 
pacts include the diversion of approximate¬ 
ly 543 acres of productive cropland; the dis¬ 
placement of two farmsteads; and increased 
air and noise pollution. Comments made by: 
HEW. DOI, EPA, USDA. and State and 
local agencies. (ELR Order No. 71487.) 

Freeway 520, Hardin and Grundy Coun¬ 
ties, Iowa, December 7: Proposed is the 
Freeway 520 project in Hardin and Grundy 
Counties. Iowa. The proposed plan begins 
approximately four miles south of Iowa 
Falls and one-half mile east of U.S. 65; from 
this point, five alternate routes thru the 
Hardin County Greenbelt are offered. Total 
project length is approximately 24.5 miles. 
Adverse impacts include the acquisition of 
1400 to 1500 acres of high quality cropland 
and 28 to 97 acres of timbered wildlife habi¬ 
tat; construction-related pollution; reloca¬ 
tion of some homes; and increased noise and 
air pollution. (Region 7.) Comments made 
by: USGS, USDA, and State and local 
agencies.(ELR Order No. 71491.) 

Freeway 518 and Iowa 92 Relocation. 
Washington and Johnson Counties, Iowa, 
December 6: Proposed is the development of 
a north-south freeway route generally par¬ 
alleling the alignment of present UJ5. 218 in 
southeastern Iowa. The proposed facility 
would extend northerly from just south of 
Iowa 92 in Washington County to the inter¬ 
section of 1-80 and 1-380 in Johnson 
County. The length of the proposed project 
is 29.7 miles. Adverse impacts include the 
conversion of approximately 2483 acres of 
land; the displacement of 10 individuals; in¬ 
creased air and noise pollution; and poten¬ 
tial for soil erosion and sedimentation-type 
water pollution. Comments made by: HUD. 
DOI. HEW. USDA. DOT. EPA. COE. FEA. 
local agencies, and concerned interest 
groups. (ELR Order No. 71495.) 

1-480 and S.R. 252. Ohio Turnpike to S.R. 
176, Lorain and Cuyahoga Counties, Ohio. 
December 7: The proposed action involves 
construction of approximately eighteen 
miles of 1-480 located in Lorain and Cuya¬ 
hoga Counties. Also to be included with the 
interstate project is a relocation of State 
Route 252. The relocation is proposed from 
the south corporation limit of the City of 
North Olmstead where it crosses existing 
S.R. 252 northerly to 1-480. Adverse effects 
Include the taking of private and public 
lands for right-of-way use; noise level in¬ 
creases during construction, and existing 
water course disturbance. (Region 5.) Com¬ 
ments made by: DOT, DOI, EPA. USDA, 
COE. and State and local agencies. (ELR 
Order No. 71493.) 


L.R. 1127, Erie County, Pa., December 6: 
Proposed is the reconstruction of L.R. 1127. 
Section COO. in Erie County, which ex¬ 
tends northerly from East 38th Street and 
Shannon Road 2.362 miles to East lake 
Road (L.R. 495). Included in the proposed 
plan is a short (approximately 400 feet) 
channel change of Fourmile Creek. Adverse 
Impacts include the relocation of residents 
of a new 66 unit mobilehome park; construc¬ 
tion related-pollution and the taking of 
limited acreage from three public open 
space-park lands (a Section 4(f) statement 
for these public lands accompanies the EIS). 
Comments made by: DOI. EPA, USDA 2, 
and State and local agencies. (ELR Order 
No. 71486.) 

NATIONAL HIGHWAY TRAFFIC SAFETY 
ADMINISTRATION 

Draft 

Fuel Economy Standards for Nonpas¬ 
senger Vehicles, December 9: Proposed is 
the establishment of average fuel economy 
standards for nonpassenger automobiles for 
model years 1980 and 1981. This includes 
pickup trucks, vans, and four-wheel-drive 
general utility vehicles which have a gross 
vehicle weight rating (GVWR) up to and in¬ 
cluding 8.500 pounds, a curb weight of 6,000 
pounds or less, and a frontal area of less 
than 46 square feet. (ELR Order No. 71509.) 

Dated: December 9, 1977., 

Peter Cook, 
Acting Director, 
Office of Federal Activities. 

[FR Doc. 77-35844 Field 12-15-77; 8:45 am] 


[ 6712 - 01 ] 

FEDERAL COMMUNICATIONS 
COMMISSION 

[Report No. 8881 

COMMON CARRIER SERVICES INFORMATION 
Applications Accepted for Filing 

December 12, 1977. 

By the Chief, Common Carrier 
Bureau. 

, The applications listed herein have 
been found, upon initial review, to be 
acceptable for filing. The Commission 
reserves the right to return any of 
these applications, if upon further ex¬ 
amination, it is determined they are 
defective and not in conformance with 
the Commission’s Rules and regula¬ 
tions or its policies. 

Final action will not be taken on any 
of these applications earlier than Jan¬ 
uary 17, 1978, except for radio applica¬ 
tions not requiring a 30 day notice 
period (see § 309(c) of the Communica¬ 
tions Act), applications filed under 
Part 68, applications filed under Part 
63 relative to small projects, or as oth¬ 
erwise noted. Unless specified to the 
contrary, comments or petitions may 
be filed concerning radio and section 
214 applications within 30 days of the 
date of this notice and within 20 days 
for Part 68 applications. 

In order for an application filed 
under Part 21 of the Commissions 
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rules (domestic public radio services) 
to be considered mutually exclusive 
with any other such application ap¬ 
pearing herein, it must be substantial¬ 
ly complete and tendered for filing by 
whichever date is earlier: (a) the close 
of business one business day preceding 
the day on which the Commission 
takes action on the previously filed ap¬ 
plication; or (b) within 60 days after 
the date of the public notice listing 
the first prior filed application (with 
which the subsequent application is in 
conflict) as having been accepted for 
filing. In common carrier radio ser¬ 
vices other than those listed under 
Part 21, the cut-off date for filing a 
mutually exclusive application is the 
close of business one business day pre¬ 
ceding the. day on which the previous¬ 
ly filed application is designated for 
hearing. With limited exceptions, an 
application which is subsequently 
amended by a major change will be 
considered as a newly filed application 
for purposes of the cut-off rule. [See 
§§ 1.227(b)(3) and 21.30(b) of the Com¬ 
mission’s rules.] 

For the Federal Communications*- 
Commission. 

William J. Tracarico, 
Secretary. 

DOMESTIC PUBLIC LAND MOBILE RADIO SERVICE 

20394-CD-P-78 Empire Mobilcomm Sys¬ 
tems, Inc. (KOP312), C.P. to relocate fa¬ 
cilities operating on 152.21 MHz from Loc. 
No. 2: 521 South Central Street, Medford, 
Oreg., to be located at a new site described 
as Loc. No. 3: 1111 North Central. Med¬ 
ford, Oreg. 

20396-CD-P-78 DPRS, Inc., t/a ZIPCALL 
(KCB890), C.P. for additional facilities to 
operate on 43.58 MHz to be located at a 
new site described as Loc. No. 24: St. Eliza¬ 
beth Hospital, 736 Cambridge Street, 
Brighton. Mass. 

20397-CD-P-78 Industrial Electronics 
Automation, Inc., dba Big Sky Radio 
Paging (KU0589), C.P. to change antenna 
system and relocate facilities operating on 
152.03 MHz to be located at 105 West 
Main Street, Bozeman, Mont. 
20398-CD-MP-78 Industrial Electronics & 
Automation. Inc., dba Big Sky Radio 
Paging (KU0589). Modification of C.P. to 
change antenna system, replace transmit¬ 
ter and relocate facilities operating on 
152.12 MHz to be located at 105 West 
Main Street, Bozeman, Mont. 

20399-CD-P-78 Professional Communica¬ 
tions. Inc. (KEK289), C.P. for additional 
facilities to operate on 459.325 MHz, con¬ 
trol, at Loc. No. 1: 50 High Street, Buffalo. 
N.Y. 

20400-CD-P-78 Hazle-Tone Communica¬ 
tions, Inc. (new), C.P. for a new station to 
operate on 454.15 MHz to be located at 
9th and Parde Streets. Hazleton, Pa. 
20401-CD-P-<4)-78 Advanced Radio Com¬ 
munications Co. (KQZ755), C.P. for addi¬ 
tional facilities to operate on 2178.8 and 
2172.4 MHz, repeater, at Loc. No. 4: 5232 
Lee Highway, Arlington. Va.; additional 
facilities to operate on 2128.8 MHz, con¬ 
trol at a new site described as Loc. No. 6: 
Bull Run Mountain, 7.1 miles NNW. of 
Haymarket, Va.; and 2122.4 MHz, control. 


to be located at a new site described as 
Loc. No. 7: 101 SouthWhitting Street. Al¬ 
exandria. Va. 

20404-CD-P-78 New Ulm Rural Telephone 
Co. (new). C.P. for a new 1-way station to 
operate on 152.84 MHz to be located at 
Country Club Addition. New Ulm. Minn. 

20405-CD-P-78 Swartley Radio Paging. 
Inc. (KSV963), C.P. for additional facul¬ 
ties to operate on 158.70 MHz to be locat¬ 
ed at a new site described as Loc. No. 3: 2.1 
miles Southeast of Hanover. Mich. 

20406-CD-P-78 Business Communications, 
dba New Orleans Mobilfone (KKA400). 
C.P. for additional faculties to operate on 
454.150 MHz to be located at a new site de¬ 
scribed as Loc. No. 3: 300 Poydras Street. 
New Orleans, La. 

20407-CD-P-( 2)-78 Lane Paging, Inc. 
(KUS383), C.P. to relocate facilities oper¬ 
ating on 158.70 MHz. base and for addi¬ 
tional faculties to operate on 158.70 MHz, 
standby, to be located at Wallace Creek 
Road, 5 mUes ESE. of Springfield. Oreg. 

20408-CD-P-78 KeUey’s Radio Telephone, 
Inc. (KOA733), C.P. to relocate faculties 
operate on 454.175 MHz at Loc. No. 4 to be 
located at Loc. No. 3: 1311 South Massa¬ 
chusetts, Seattle, Wash. 

20400-CD-P-78 Tel-Page Corp. (KDS378), 
C.P. to relocate facilities operating on 
454.100 MHz at Loc. No. 2 to be located at 
One Lincoln First Square, Rochester, N.Y. 

20410-CD-P-(2)-78 Cook's Communica¬ 
tions Corp., dba Sierra Communications 
(KOP244), C.P. for additional facilities to 
operate on 454.075 and 454.200 MHz to be 
located at a new site described as Loc. No. 
4: At Slide Mountain, approx. 13 miles SE. 
of Reno, Nev. 

20411-CI>-P-(2>-78 Central Mobilphone, 
Inc. (KFJ899), C.P. for additional facilities 
to operate on 454.050 and 454.100 MHz to 
be located at a new site described as Loc. 
No. 2: 604 Nebraska Avenue, Columbia, 
Mo. 

20412-CD-P-( 2>-78 Central Mobilphone, 
Inc. (KBM516), C.P. for additional facili¬ 
ties to operate on 454.025 and 454.075 
MHz to be located at a new site described 
as Loc. No. 2: Ellis Boulevard and State 
Road C.. Jefferson City, Mo. 

20413-CD-P-(2)-78 Southeast Mobilphone, 
Inc. (KCI308), C.P. for additional facilities 
to operate on 2120.4 MHz, control at Loc. 
No. 2: 423 Depot Street, Knoxville, Tenn.; 
and 2170.4 MHz. repeater at Loc. No. 5: 
View Park Drive, Knoxville. Tenn. 

20414-CD-P-(3)-78 Southeast Mobilphone. 
Inc. (KLF611), C.P. for additional facul¬ 
ties to operate on 2110.8 MHz. control at a 
new site to be described as Loc. No. 3: 423 
Depot Street. KnoxviUe, Tenn.; 158.70 
MHz, base at a new site described as Loc. 
No. 4: House Mountain. 7 miles NE. of 
Knoxville, Tenn.: and 158.70 MHz. base at 
a new site described as Loc. No. 5: Top of 
Black Oak Ridge, 2 miles W. of Knoxville, 
Tenn. 

corrections: 

20101-CD-P-78 Radio Phone Communica¬ 
tions, Inc. (KIG297). Correct fUe number 
to read: 20201-CD-P-78. AU other par¬ 
ticulars to remain as reported on PN No. 
884 dated 11-14-78. 

20289-CD-P-(2)-78 Communication Spe¬ 
cialists Company. Inc. Correct file No. to 
read: 20289-CD-TC-(2>-78. A11 other par¬ 
ticulars to remain as reported on PN No. 
886 dated 11-28-77. 


RURAL RADIO SERVICE 

60065-CR-P-78 Valley Rural Telephone 
Cooperative (new), C.P. for a new central 
office station to operate on 152.60 and 
152.66 MHz to be located at Eleven (11) 
mUes NNE of Glasgow, Mont. 

60066-CR-P-78 Valley Rural Telephone 
Cooperative (new), C.P. for a new rural 
subscriber station to operate on 157.86 
and 157.92 MHz to be located 43 miles 
SSW of Glasgow, Mont. 

60067-CR-P-78 Valley Rural Telephone 
Cooperative (new). C.P. for a new rural 
subscriber station to operate on 157.86 
and 157.92 MHz to be located 46 miles 
SSW of Glasgow. Mont. 

60066-CR-P-78 VaUey Rural Telephone 
Cooperative (new). C.P. for a new rural 
subscriber station to operate on 157.86 
and 157.92 MHz to be located 29 miles 
SSW of Glasgow. Mont. 

60069-CR-P-78 Valley Rural Telephone 
Cooperative (new), C.P. for a new rural 
subscriber station to operate on 157.86 
and 157.92 MHz to be located 42 miles SW 
of Glasgow, Mont. 

60070-CR-P-78 VaUey Rural Telephone 
Cooperative (new), C.P. for a new rural 
subscriber station to operate on 157.86 
and 157.92 MHz to be located 35 mUes 
SSW of Glasgow. Mont. 

6007 l-CR-P/L-78 The Mountain States 
Telephone 8c Telegraph Co. (new). C.P. 
and License for a new rural subscriber sta¬ 
tion to operate on 157.77 MHz to be locat¬ 
ed 5.7 miles Southeast of Hyattville, Wyo. 

60072-CR-P/L-78 The Mountain States 
Telephone & Telegraph Co. (new). C.P. 
and License for a new rural subscriber sta¬ 
tion to operate on 157.98 MHz to be locat¬ 
ed 3.2 mUes NNW of Lysite, Wyo. 

POINT TO POINT MICROWAVE RADIO SERVICE 

AR—525-CF-P-78 American Telephone 8c 
Telegraph Co. (KKK80). 121 West 7th 
Street. Little Rock (Pulaski). Ark. Lat. 
34*44 30” N., Long. 92*16 20” W. C.P. to 
add frequency 3850H MHz toward Alexan¬ 
der. Ark. 

AR—526-CF-P-78 Same (KTG45), 1.7 

miles south of Alexander (Saline). Ark. 
Lat. 34*36 05” N.. Long. 92*26*56 W. C.P. 
to add frequencies 3810H MHz toward 
Little Rock, Ark. and 5974.8V MHz toward 
Paron, Ark. 

AR—527-CF-P-78 Same (KVD79). 8.2 

miles WNW. of Paron (Saline), Ark. Lat. 
34*50 13” N.. Long. 92*52 54” W. C.P. to 
add frequencies 6226.9H MHz toward Al¬ 
exander, Ark. and 6197.2H MHz toward 
Danville, Ark. 

AR—528-CF-P-78 Same (KVD80), 2.1 

miles SSW. of Danville (Yell), Ark. Lat. 
35*0106” N.. Long. 93*24 26 W. C.P. to 
add frequencies 5945.2V MHz toward 
Paron, Ark. and 5945.2H MHz toward 
Union Hill, Ark. 

AR—529-CF-P-78 Same (KVD81). Union 
HiU 8.2 miles S. of Sugar Grove (Scott). 
Ark. Lat. 34*57 43” N.. Long. 93*49 12” W. 
C.P. to add frequencies 6197.2V MHz 
toward DanvUle. Ark. and 6197.2H MHz 
toward Bates, Ark. 

AR—530-CF-P-78 Same (KVD82), 4 miles 
NNE. of Bates (Sebastian). Ark. Lat. 
34*57*45’ N., Long. 94*22 29” W. C.P. to add 
frequencies 5945.2V MHz toward Union 
HiU, Ark. and 5945.2H MHz toward Tali- 
hina. Ark. 

OK—531-CF-P-78 Same (KVD83). 6.9 

mUes W. of Talihina (Latimer). Okla. Lat. 
34'44‘59” N.. Long. 95*10 24” W. CP. to 
add frequencies 6197.2V MHz toward 
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Bates, Okla. and 6197.2V MHz toward 
Hartshore, Okla. 

OK—532-CF-P-78 Same (KVD84). 5.2 

miles S. of Hartshome (Pittsburg). Okla. 
Lat. 34*45*42" N., Long. 95*34 45'' W. C.P. 
to add frequencies 5945.2H MHz toward 
Talihina and 5945.2V MHz toward Stuart, 
both in Oklahoma. 

OK—533-CP-P-78 Same (KVD85), 2.9 

miles N. of Stuart (Hughes), Okla. Lat. 
34*56*44" N.. Long. 96*05 22 W. C.P. to 
add frequencies 6197.2H MHz toward 
Hartshome, Okla. and 6197.2V MHz 
toward Spaulding. Okla. 

OK—534-CF-P-78 Same (KVD86), 3.8 

miles WNW. of Spaulding (Seminole). 
Okla. Lat. 35*01 44" N.. Long. 96*30 06" W. 
C.P. to add frequencies 5945.2H MHz 
toward Stuart, Okla. and 5945.2V MHz 
toward Asher, Okla. 

OK—535-CF-P-78 Same (KVD87), 1.5 

miles NNE. of Asher (Pottawatomie), 
Okla. Lat. 35*00'46" N. t Long. 96*54 48" W. 
C.P. to add frequencies 6197.2H MHz 
toward Spaulding. Okla. and 6197.2V MHz 
toward Noble, Okla. 

OK—536-CF-P-78 American Telephone 
and Telegraph Co. (KLW21), 1.7 miles NE 
of Nobile, (Cleveland) Oklahoma. Lat. 
35*09'40" N.. Long. 97*22 36" W. C.P. to 
add frequency 5945.2H MHz toward 
Asher, Okla. 

AR—537-CF-P-78 Same (KKK80). 121 W. 
7th Street, Little Rock (Pulaski), Arkan¬ 
sas. Lat. 34‘44'30" N., Long. 92*16 20" W. 
C.P. to add frequency 3790V MHz toward 
Lonoke. Ark. 

AR—538-CF-P-78 Same (KLK80) 3 miles 
S. of Lonoke, (Lonoke) Arkansas. Lat. 
34*44 36" N.. Long. 91*5502" W. C.P. to 
add frequencies 3830V MHz toward Little 
Rock, Ark. and 3830V MHz toward Biscoe, 
Ark. 

AR—539-CF-P-78 Same (KLK79). 0.5 mile 
W. of Biscoe. (Prairie) Arkansas. Lat. 
34*49*20" N., Long. 91*24 46" W. C.P. to 
add frequencies 3790V MHz and 3790V 
MHz toward Hunter, Ark. 

AR—540-CF-P-78 Same (KL093), 1 mile S. 
of Hunter, (Woodruff) Arkansas. Lat. 
35*02*42" N„ Long. 91*07*51" W. C.P. to 
add frequencies 3830V MHz toward 
Bisque. Ark. and 3830V MHz toward 

Vnrpcf w A rlr 

AR—541-CF-P-78 Same (KLN72), 7 miles 
NE. of Forrest City (St. Francis) Arkan¬ 
sas. Lat. 35*05 33" N.. Long. 90*43 09" W. 
C.P. to add frequency 3790V MHz toward 
Hunter, Ark. 

WY—565-CF-MP/ML-78 Mountain States 
Telephone and Telegraph Co.. (WJM55), 
Midwest 7.1 miles NE of Edgerton, (John¬ 
son) Wyoming. Lat. 43*29*42" N„ Long. 
106*09*07" W. MP/ML to increase power 
on frequency 2171.6V MHz toward Kaycee 
Jet., Wyo. 

WY—566-CF-MP/L-78 Same (WCF949), 
Kaycee Jet. 1.2 miles E of Kaycee, (John¬ 
son). Lat. 43*42*46" N.. Long. 106*36*52" W. 
Mod of C.P. and license to increase power 
on frequency 2121.6V MHz toward Mid¬ 
west, Wyo. 

WA—583-CF-P-78 Pacific Northwest Bell 
Telephone Co. (KOM53), West 501 Second 
Ave. Spokane. (Spokane) Washington. 
Lat. 47*39*16" N., Long. 117*25 09** W. C.P. 
to add a new point of communication on 
frequencies 11265V and 11345V MHz on 
azimuth 096.0* toward Mica Peak, Wash. 

HI—588-CF-MP-78 Hawaiian Telephone 
Co. (WDD39), Bishop 1177 Bishop Street, 
Honolulu, (Honolulu) Hawaii. Lat. 
21*18*47" N., Long. 157*51 43 W. M.P. to 


add frequency and transmitters on 
6130.5V MHz on azimuth 308.9* toward 
Kunia Pr. Hawaii. 

HI—589-CF-MP-78 Same (KUR96) 252 

Koa St., Wahiawa (Honolulu). Hawaii. 
Lat. 21*30 19" N., Long. 158*01 35 W. M.P. 
to add frequency and transmitters on 
6382.6V MHz on Azimuth 235.2* toward 
Kunia PR, Hawaii. 

NJ—619-CF-P-78 MCI Telecommunica¬ 
tions Corp. (WLJ39), 10 Marcella Avenue, 
West Orange, N.J. Lat. 40*47 18" N., Long. 
74*15*18" W. Construction Permit to add 
5974.8V MHz toward Alpine, N.J. on azi¬ 
muth 55.5*. 

NJ—620-CF-P-78 Same (new). Route 9W, 
Alpine. N.J. Lat. 40*57 39" N.. Long. 
73*55*23" W. Construction Permit for new 
stations. 6197.2V MHz toward West 
Orange, N.J. and 6315.9H MHz toward 
Stamford, Conn, on azimuths 235.7* and 
70.0* respectively. 

CT—621-CF-P-78 Same (new). 77 3rd 
Street, Stamford. Conn. Lat. 41*03 55'* N.. 
Long. 73*32*24" W. Construction Permit 
for new station. 6034.2H MHz toward 
Alpine. N.J. on azimuth 250.3*. 

ID—549-CF-P/L-78 Blackfoot Telephone 
Co. (WPX81), Powell Ranger. Powell 
Ranger Station Powell. Idaho. Lat. 
46*30*36" N.. Long. 114* , 42*22" W. C.P. and 
license to reinstate expired license on fre¬ 
quency 2718H MHz on azimuth 246.4* 
toward Jay Point, Idaho. 

MT—550-CF-P/L-78 Same (WPX82). 
Point 118.5 miles ESE of Lolo Hot Springs 
Missoula. Mont. Lat. 46*42 21" N.. Long. 
114*25*32" W. C.P. and license to reinstate 
expired license on frequencies 2120V MHz 
on azimuth 42.0* toward TV mountain, 
Montana and 2128H MHz on azimuth 
33.7* toward Jay Point, Mont. 

FL—624-CF-MP-78 General Telephone 
Co. of Florida (KGP52), Plant City Jet., 
1.73 mi WNW of Plant Cy. (Hillsborough) 
Florida. Lat. 28*01 32" N., Long. 82*10 01" 
W. M.P. of 1026-CF-P-78 to change fre¬ 
quency and polarization from 6315.9H 
MHz to 6404.8V MHz on azimuth 356.9* 
toward Zephyrhills, Fla. 

FL—625-CF-MP-78 Same (KYJ44), 201 S. 
Gall Blvd., Zephyrhills, (Pasco) Florida. 
Lat. 28*13*39" N.. Long. 82*10 46" W. M.P. 
of 1026-CF-P-77 to change frequency and 
polarization from 6063.8H MHz to 6152.8V 
MHz on azimuth 176.9* toward Plant City 
Jet, Fla. 

CORRECTIONS 

CA—405-CF-P-78 Mobile Radio System of 
San Jose. Inc. (new). Loma Prieta 16.8 
miles S of San Jose, (Santa Clara) Califor¬ 
nia. Correct frequency to read 2179V 
MHz. All other particulars remain the 
same as reported on Public Notice No. 886 
of November 28, 1977. 

CO-287-CF-P-78 Mountain States Tele¬ 
phone and Telegraph Co. (KC075), 8.9 
miles NE of Cedarwood (Pueblo), Colora¬ 
do. Correct frequency 11285H MHz toward 
La Veta Pas, Colo. All other particulars 
remain the same as reported on Public 
Notice No. 864 of November 14. 1977. 

GA—387-CF-P-78 Southern Bell Tele¬ 
phone and Telegraph Co. (KJH67), Piney 
Grove 7.6 miles SSW of Leslie (Lee). Geor¬ 
gia. Correct frequency to read 6093.5V 
MHz toward Andersonville, Ga. All other 
particulars remain the same as reported 
on Public Notice No. 885 of November 21, 
1977. 

AK—377-CF-P-78 RCA Alaska Communi¬ 
cations, Inc. (new), Junction of Front St., 


and Steadman Ave. within Nome, Alaska 
Correct azimuth to read 11.4*. All other 
particulars remain the same as reported 
on Public Notice No. 885 of November 21. 
1977. 

[FR Doc. 77-36000 Filed 12-15-77; 8:45 ami 


[ 6712 - 01 ] 

[RM-2776; FCC 77-799] 

CREATION OF A SPECIAL RADIO SERVICE 

Memorandum Opinion and Order Denying 
Petition for Rulemaking 

Adopted: November 30, 1977. 

Released: December 9, 1977. 

By the Commission: 

In the matter of Creation of a “spe- 
ciar radio service between 27.505 MHz 
and 27.900 MHz. 

Background 

1. The commission has before it Peti¬ 
tion for Rulemaking RM-2776, submit¬ 
ted in accordance with Section 1.401 of 
the Commission’s Rules and the Ad¬ 
ministrative Procedure Act, 5 U.S.C. 

#653<e), by Mr. R. H. Watkins of Santa 
Ana, Calif. Mr. Watkins requests the 
creation of a new “Special Radio Ser¬ 
vice” between 27.505 MHz and 27.900 
MHz. The proposed Special Radio Ser¬ 
vice would utilize single sideband sup¬ 
pressed carrier emission (A3J) and 
would employ “amateur type trans¬ 
ceivers” for communications. “Hobby” 
communications would be permitted 
with other stations in the United 
States and abroad, and licensees would 
be permitted to employ both transmit¬ 
ters with up to one hundred watts 
power input and antennas up to sixty 
feet in height. Mr. Watkins proposes 
that a prospective licensee in the Spe¬ 
cial Radio Service be required to pass 
written and oral examinations before 
being issued a license, and that each li¬ 
censee in the Special Radio Service be 
assessed a license fee of twenty-five 
dollars every three years. Mr. Watkins 
states that there are currently over 
68,000 people in the United States 
with equipment capable of operation 
between 27.505 MHz and 27.900 MHz. 
We received a number of comments 
supporting Mr. Watkins’ proposal. 

Discussion 

2. The Commission is aware of the 
interest of some individuals in the cre¬ 
ation of a radio service similar to the 
one proposed by petitioner. We are 
also aware that there are already a 
number of people illegally engaging in 
precisely the sort of radio operation 
petitioner advocates. Such illegal oper¬ 
ation, the possible penalty for which is 
a year in prison and a $10,000 fine, is 
openly encouraged by a number of or¬ 
ganizations. The complete disregard 
for the law of those operating radio 
equipment illegally on the frequencies 
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immediately above and below the fre¬ 
quencies allocated to the Citizens 
Band (CB) Radio Service (26.96 MHz- 
27.41 MHz) is a source of continuing 
and deep concern to the Commission* 
and we have been attempting to cur¬ 
tail such operation whenever possible. 
Over the past several months, we have 
taken administrative action against 
the Citizens Band (CB) Radio Service 
licenses of many of those operating 
outside the frequency band allocated 
to the CB Service. For example, on 
July 20, 1977 alone, we revoked the CB 
Service licenses of thirteen members 
of “HF International", an organization 
known to promote unlicensed and oth¬ 
erwise illegal radio operation. There 
have also been a number of criminal 
prosecutions against individuals oper¬ 
ating unlicensed radio stations. 

3. It is clear that petitioner's pro¬ 
posed Special Radio Service would be 
principally a hobby service. A hobby 
service similar in most respects to peti¬ 
tioner’s proposed service, the Amateur 
Radio Service, has existed for many 
years, however. The Amateur service 
is allocated frequencies throughout 
the radio spectrum, including 28.0 
MHz to 29.7 MHz, and is intended to 
fulfill the communications require¬ 
ments of individuals such as Mr. Wat¬ 
kins. The type of radio service peti¬ 
tioner requests plainly conforms to 
the definition of "amateur service" 
found in Article 1, Section II of the 
Radio Regulations of the international 
Telecommunication Union, and 
anyone operating in such a service, 
whatever its name, would by definition 
be an amateur radio operator. Because 
the Commission is generally obligated 
by Section 3(1) of Article 41 of the 
Radio Regulations to license as ama¬ 
teurs only those persons qualified 
both technically and in the sending 
and receiving of the international 
Morse code, it appears we are pre¬ 
cluded from creating a new radio ser¬ 
vice of the type requested. Mr. Wat¬ 
kins’ request is therefore not feasible. 

4. Even if we were lawfully permit¬ 
ted to create a new Special Radio Ser¬ 
vice (which would more accurately be 
described as a high frequency Ama¬ 
teur Service without a telegraphy re¬ 
quirement), we would not be inclined 
to do so. The frequencies petitioner 
suggests for allocation to the Special 
Radio Service are allocated currently 
in the United States to the Industrial 
Radio Services and the United States 
Government. We are not persuaded 
that allocation of these frequencies to 
a quasi-Amateur Service would serve 
the public interest. To reallocate fre¬ 
quencies now allocated to the govern¬ 
ment would require extensive coordi¬ 
nation with the Executive Branch and 
the Interdepartmental Radio Advisory 
Committee. The type of service re¬ 
quested does not warrant such action. 
We only recently reallocated many of 


the frequencies in the 27 MHz band 
previously available to the Industrial 
Services to the CB Service. These fac¬ 
tors, as well as the large number of 
frequencies already available for 
hobby communications, lead us to con¬ 
clude that favorable action on peti¬ 
tioner’s request is not warranted. 

5. In summary, although we recog¬ 
nize the wishes of some people to 
engage in amateur-type communica¬ 
tion without having to suffer the 
limited inconvenience of learning the 
international Morse code, we believe 
such communications are appropriate 
only in the Amateur Service. We 
strongly emphasize the complete ine- 
gality of so-called "HF” operation, and 
we will continue to do whatever we 
can to eliminate such operation. We 
encourage all persons engaged in il¬ 
legal operation above and below the 27 
MHz Citizens Band to terminate oper¬ 
ations at once. Those failing to do so 
run the risk of possible fine and im¬ 
prisonment. 

6. Accordingly, for the reasons dis¬ 
cussed above, the Commission orders 
denial of Petition for Rulemaking 
RM-2776. 

For the Federal Communications 
Commission, 

William J. Tricarico, 
Acting Secretary. 

CFR Doc. 77-36043 Filed 12-15-77; 8:45 am] 


[ 6210 - 01 ] 

FEDERAL RESERVE SYSTEM 

ANCORP BANCSHARES, INC. 

Proposed Acquisition of General Finance 
Company 

Ancorp Bancshares, Inc., Chattanoo¬ 
ga. Tenn., has applied, pursuant to 
§4(0(8) of the Bank Holding Compa¬ 
ny Act (12 U.S.C. § 1843(c)(8)) and 
§ 225.4(b)(2) of the Board’s Regulation 
Y (12 CFR § 225.4(b)(2)), for permis¬ 
sion to acquire voting shares of Gener¬ 
al Finance Company, Rossville, Geor¬ 
gia. Notice of the application was pub¬ 
lished on October 29, 1977, in Chatta¬ 
nooga Times, a newspaper circulated 
in Chattanooga, Tenn. 

Applicant states that the proposed 
subsidiary would engage in the activi¬ 
ties of making or acquiring, for its own 
account and the account of others, 
loans and other extensions of credit 
such as would be made by a finance 
company, and acting as agent or 
broker for the sale of any insurance 
that is directly related to such exten¬ 
sions of credit. Such activities have 
been specified - by the Board in 
§ 225.4(a) of Regulation Y as permissi¬ 
ble for bank holding companies, sub¬ 
ject to Board approval of individual 
proposals in accordance with the pro¬ 
cedures of § 225.4(b). 

Interested persons may express their 
views on the question whether con¬ 


summation of the proposal can "rea¬ 
sonably be expected to produce bene¬ 
fits to the public, such as greater con¬ 
venience, increased competition, or 
gains in efficiency, that outweigh pos¬ 
sible adverse effects, such as undue 
concentration of resources, decreased 
or unfair competition, conflicts of in¬ 
terests, or unsound banking practices." 
Any request for a hearing on this 
question should be accompanied by a 
statement summarizing the evidence 
the person requesting the hearing pro¬ 
poses to submit or to elicit at the hear¬ 
ing and a statement of the reasons 
why this matter should not be re¬ 
solved without a hearing. 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of At¬ 
lanta. 

Any views or requests for hearing 
should be submitted in writing and re¬ 
ceived by the Secretary. Board of Gov¬ 
ernors of the Federal Reserve System, 
Washington, D.C. 20551. not later 
than January 9, 1978. 

Board of Governors of the Federal 
Reserve System, December 12. 1977. 

Griffith L. Garwood, 
Deputy Secretary of the Board. 

[FR Doc. 77-35862 Filed 12-15-77; 8:45 am] 


[ 6210 - 01 ] 

CLARK COUNTY BANCORP. 

Formation of Bank Holding Company 

Clark County Bancorporation, Win¬ 
chester, Ky., has applied for the 
Board's approval under § 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
§ 1842(a)(1)) to become a bank holding 
company by acquiring 100 percent 
(less directors’ qualifying shares) of 
the voting shares of The Clark County 
National Bank of Winchester. Win¬ 
chester. Ky. The factors that are con¬ 
sidered in acting on the application 
are set forth in §3(c) of the Act (12 
U.S.C. § 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
Cleveland. Any person wishing to com¬ 
ment on the application should submit 
views in writing to the Secretary, 
Board of Governors of the Federal Re¬ 
serve System. Washington. D.C. 20551 
to be received no later than January 6. 
1978. 

Board of Governors of the Federal 
Reserve System, December 9, 1977. 

Griffith L. Garwood. 

Deputy Secretary of the Board. 

(FR Doc. 77-35863 Filed 12-15-77; 8:45 am] 
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[ 6210 - 01 ] 

CONTINENTAL ILLINOIS CORP. AND CONTI¬ 
NENTAL ILLINOIS NATIONAL BANK AND 

TRUST CO. OF CHICAGO 

Retention of Bonk Shores 

Continental Illinois Corp. and Conti¬ 
nental Illinois National Bank and 
Trust Co. of Chicago, Chicago. Ill., 
have applied for the Board’s approval 
under § 3(a)(3) of the Bank Holding 
Company Act (12 U.S.C. § 1842(a)(3)) 
to retain the following bank shares ac¬ 
quired by Continental Illinois Bank 
and Trust Co. of Chicago in a fidu¬ 
ciary capacity as sole executor of an 
estate: 

1. 53.75 percent of the voting shares 
of Libertyville National Bank, Liberty- 
ville, Ill. 

2. 94.58 percent of the voting shares 
of Golf Mill State Bank. Niles. Ill. 

3. 92.47 percent of the voting shares 
of First National Bank of Mundelein. 
Mundelein. Ill. 

4. 29.42 percent of the voting shares 
of Grayslake National Bank. Grays- 
lake. Ill. 

5. 60 percent of the voting shares of 
Hawthorn Center State Bank. Vernon 
Hills. Ill. 

The factors that are considered in 
acting on the application are set forth 
in §3(0 of the Act (12 U.S.C. 
§ 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of Chi¬ 
cago. Any person wishing to comment 
on the application should submit views 
in writing to the Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551, to be 
received not later than January 6, 
1978. 

Board of Governors of the Federal 
Reserve System, December 9, 1977. 

Griffith L. Garwood, 
Deputy Secretary of the Board. 

IFR Doc. 77-35864 Filed 12-15-77; 8:45 am] 


16210 - 01 ] 

GARFIELD RIDGE BANCORPORATION, INC 
Formation of Bank Holding Company 

Garfield Ridge Bancorporation, Inc., 
Chicago. Ill., has applied for the 
Board’s approval under § 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
§ 1842(a)(1)) to become a bank holding 
company by acquiring 80 percent or 
more of the voting shares of Garfield 
Ridge Trust & Savings Bank. Chicago. 
Ill. The factors that are considered in 
acting on the application are set forth 
in §3(0 of the Act (12 U.S.C. 
§ 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of Chi¬ 
cago. Any person wishing to comment 


on the application should submit views 
in writing to the Secretary, Board of 
Governors of the Federal Reserve 
System. Washington, D.C. 20551, to be 
received no later than January 6, 1978. 

Board of Governors of the Federal 
Reserve System, December 9, 1977. 

Griffith L. Garwood, 
Deputy Secretary of the Board. 

(FR Doc. 77-35865 Filed 12-15-77; 8:45 am] 


[ 6210 - 01 ] 

PITTSBURG BANCSHARES, INC. 

Formation of Bank Holding Company 

Pittsburg Bancshares, Inc., Pitts¬ 
burg. Kans., has applied for the 
Board’s approval under § 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
§ 1842(a)(1)) to become a bank holding 
company by acquiring 97.52 percent of 
the voting shares of the National 
Bank of Pittsburg, Pittsburg. Kans. 
The factors that are considered in 
acting on the application are set forth 
in §3(0 of the Act (12 U.S.C. 
§ 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
Kansas City. Any person wishing to 
comment on the application should 
submit views in writing to the Secre¬ 
tary, Board of Governors of the Feder¬ 
al Reserve System. Washington, D.C. 
20551, to be received no later than 
January 4. 1978. 

Board of Governors of the Federal 
Reserve System. December 9, 1977. 

Griffith L. Garwood, 
Deputy Secretary of the Board, 
CFR Doc. 77-35866 Filed 12-15-77; 8:45 am] 


[ 6210 - 01 ] 

TEXAS COMMERCE BANCSHARES, INC 
Acquisition of Bank 

Texas Commerce Bancshares, Inc., 
Houston. Tex., has applied for the 
Board’s approval under § 3(a)(3) of the 
Bank Holding Company Act (12 U.S.C. 
§ 1842(a)(3)) to acquire 100 percent of 
the voting shares (less directors' quali¬ 
fying shares) of the successor by 
merger to First National Bank of 
McAllen. McAllen, Tex. The factors 
that are considered in acting on the 
application are set forth in §3(c) of 
the Act (12 U.S.C. § 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
Dallas. Any person wishing to com¬ 
ment on the application should submit 
views in writing to the Secretary. 
Board of Governors of the Federal Re¬ 
serve System, Washington, D.C. 20551, 
to be received not later than January 
9, 1978. 


Board of Governors of the Federal 
Reserve System. December 12, 1977. 

Griffith L. Garwood, 
Deputy Secretary of the Board. 
(FR Doc. 77-35867 Filed 12-15-77; 8:45 am) 


[ 6210 - 01 ] 

TRACT BANCORP 

Requatt for Determination and Notice 
Providing Opportunity for Hearing 

Notice is hereby given that a request 
has been made to the Board of Gover¬ 
nors of the Federal Reserve System, 
pursuant to the provisions of section 
2(g)(3) of the Bank Holding Company 
Act of 1956 (12 U.S.C. § 1841(g)(3)) 
("the Act"), by Tracy Bancorp, Salt 
Lake City, Utah (‘‘Tracy"), which has 
tranferred 100 per cent of the out¬ 
standing voting shares of Tracy Os¬ 
borne Dickson & Associates, Salt Lake 
City, Utah ("TODA"), to Dickson- 
Acherlind & Associates. Salt Lake 
City, Utah (‘‘DAA’’), for a determina¬ 
tion that Tracy is not nor will be capa¬ 
ble of controlling TODA or DAA not¬ 
withstanding the fact that DAA is in¬ 
debted to Tracy’s wholly-owned sub¬ 
sidiary. Tracy Collins Bank & Trust 
Co., which indebtedness resulted from 
the financing of the purchase of said 
shares. 

Section 2(g)(3) of the Act provides 
that shares transferred after January 
1. 1966, by any bank holding company 
(or any company which but for such 
transfer, would be a bank holding 
company) directly or indirectly to any 
transferee that is indebted to the 
transferor or has one or more officers, 
directors, trustees, or beneficiaries in 
common with or subject to control by 
the transferor, shall be deemed to be 
indirectly owned or controlled by the 
transferor, unless the Board, after op¬ 
portunity for hearing, determines that 
the transferor is not, in fact, capable 
of controlling the transferee. 

Notice is hereby given, that, pursu¬ 
ant to section 2(g)(3) of the Act, an op¬ 
portunity is provided for filing a re¬ 
quest for oral hearing. Any such re¬ 
quest or written comments on the ap¬ 
plication should be submitted in writ¬ 
ing (in duplicate) to the Secretary, 
Board of Governors of the Federal Re¬ 
serve System, Washington, D.C. 20551. 
to be received no later than December 
29, 1977. If a request for oral hearing 
is filed, each request should contain a 
statement of the nature of the re¬ 
questing person’s interest in the 
matter, his reasons for wishing to 
appear at an oral hearing, and a sum¬ 
mary of the matters concerning which 
such person wishes to give testimony. 
The Board subsequently will designate 
a time and place for any hearing it 
orders, and will give notice of such 
hearing to the transferor, the trans¬ 
feree. and all persons that have re- 
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quested an oral hearing. In the ab¬ 
sence of a request for an oral hearing, 
the Board will consider the requested 
determination on the basis of docu¬ 
mentary evidence filed in connection 
with the application. 

Board of Governors of the Federal 
Reserve System. December 9,1977. 

Griffith L. Garwood, 
Deputy Secretary of the Board. 

[FR Doc. 77-35868 Filed 12-15-77; 8:45 am] 


[ 1610 - 01 ] 

GENERAL ACCOUNTING OFFICE 

REGULATORY REPORTS REVIEW OFFICE 
Change of Addrott 

This notice is to inform all interest¬ 
ed persons that the Regulatory Re¬ 
ports Review Office has moved from 
Room 5033 to Room 5106 in the Gen¬ 
eral Accounting Office Building. The 
Regulatory Reports Review Staff’s of¬ 
ficial address now is: U.S. General Ac¬ 
counting Office, 441 G Street NW„ 
Room 5106, Washington. D.C. 20548. 
All correspondence should be ad¬ 
dressed to Mr. John M. Lovelady, As¬ 
sistant Director, at the new room 
number. The telephone number for 
Regulatory Reports Review remains 
202-275-3532. 

Norman F. Heyl, 
Regulatory Reports 
Review Officer. 

[FR Doc. 77-35995 Filed 12-15-77; 8:45 am] 


[ 1610 - 01 ] 

REGULATORY REPORTS REVIEW 
Rocaipt of Report Proposal 

The following request for clearance 
of a report intended for use in collect¬ 
ing information from the public was 
received by the Regulatory Reports 
Review Staff, GAO, on December 9, 
1977. See 44 U.S.C. 3512 <c) and (d). 
The purpose of publishing this notice 
in the Federal Register is to inform 
the public of such receipt. 

The notice includes the title of the 
request received; the name of the 
agency sponsoring the proposed collec¬ 
tion of information; the agency form 
number, if applicable; and the fre¬ 
quency with which the information is 
proposed to be collected. 

Written comments on the proposed 
FTC request are invited from all inter¬ 
ested persons, organizations, public in¬ 
terest groups, and affected businesses. 
Because of the limited amount of time 
GAO has to review the proposed re¬ 
quest, comments (in triplicate) must 
be received on or before January 3, 


1978, and should be addressed to Mr. 
John M. Lovelady, Assistant Director, 
Regulatory Reports Review, U.S. Gen¬ 
eral Accounting Office, Room 5106, 
441 G Street NW„ Washington, D.C. 
20548. 

Further information maybe obtained 
from Patsy J. Stuart of the Regula¬ 
tory Reports Review Staff, 202-275- 
3532. 


Federal Trade Commission 

The FTC requests an extension 
without change clearance of the vol¬ 
untary Form R-2, Quarterly Report 
on Working Capital and Long-Term 
Debt. This form was formerly filed 
with the Securities and Exchange 
Commission. Effective October 1, 1977, 
the responsibility for the compilation 
of statistical series was transferred 
from the Securities and Exchange 
Commission to the Federal Trade 
Commission by letter from the Office 
of Management and Budget,. dated 
September 30, 1977. Form R-2 collects 
data on major components of total 
current assets and total current liabil¬ 
ities, plus long-term debt. The FTC es¬ 
timates potential respondents to be 
approximately 850 nonfinancial corpo¬ 
rations registered with the Securities 
and Exchange Commission (excluding 
those firms classified in the manufac¬ 
turing, mining, wholesale and retail 
trade sectors) and that reporting time 


averages 45 minutes per quarterly 
report. 

Norman F. Heyl, 
Regulatory Reports 
Review Officer. 

(FR Doc. 77-35996 Filed 12-15-77; 8:45 am) 

[ 4110 - 03 ] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 
ADVISORY COMMITTEES 
Mootings 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: This notice announces 
forthcoming meetings of public adviso¬ 
ry committees of the Food and Drug 
Administration (FDA). This notice 
also sets forth a summary of the pro¬ 
cedures governing committee meetings 
and methods by which interested per¬ 
sons may participate in open public 
hearings conducted by the committees 
and is issued under sections 10(a) (1) 
and (2) of the Federal Advisory Com¬ 
mittee Act (Pub. L. 92-463, 86 Stat. 
770-776 (5 U.S.C. App. I)), and FDA 
regulations (21 CFR Part 14) relating 
to advisory committees. The following 
advisory committee meetings are an¬ 
nounced: 


Committee name Date, time, place Type of meeting and contact person 


1. Hemorrhoidal Panel.. January 7. 8, and 9. 9 

a.m., Holiday Inn. 
Bethesda, Md. (Jan. 7 
and 8). conference 
room A. Parklawn 
Bldg., 5600 Fishers 
Ln.. Rockville. Md. 
(Jan. 9). 


Open committee discussion January 7 and 8. 9 a.m. 
to 4:30 p.m.; open public hearing January 9. 9 
a.m. to 10 a.m.; open committee discussion Janu¬ 
ary 9. 10 a.m. to 4:30 p.m.; Thomas DeCillls 
(HFD-510), 5600 Fishers Ln., Rockville, Md. 
20857, 301-443-4960. 


General function of the committee. 
Reviews and evaluates available data 
concerning the safety and effective¬ 
ness of nonprescription drug products. 

Agenda—Open public hearing. Any 
interested persons may present data, 
information, or views, orally or in writ¬ 
ing, on issues pending before the com¬ 
mittee. Those who desire to make such 
a presentation should notify the con¬ 
tact person before January 4, 1978, 
and submit a brief statement of the 
general nature of the data, informa¬ 
tion, or views they wish to present, the 


names and addresses of proposed par¬ 
ticipants, and an indication of the ap¬ 
proximate time desired for their pre¬ 
sentation. 

Open committee discussion. The 
panel will review data submitted pur¬ 
suant to the over-the-counter (OTC) 
review’s call for data for this panel 
(see also 21 CFR 330.10(a)(2)). 

The panel will be reviewing, voting 
upon and modifying the content of 
summary minutes and categorization 
of ingredients and claims. 


Committee name Date, time, place Type of meeting and contact person 


2. Endocrinology and Metab- January 10. 9 a.m.. 
olism Advisory Commit- conference room O, 
tee. Parklawn Bldg., 5600 

Fishers Ln., Rockville, 
Md. 


Open public hearing 9 a.m. to 10 a.m.; open com¬ 
mittee discussion 10 a.m. to 5 p.m.; A. T. Gre- 
golre. Ph. D. (HFD-130), 5600 Fishers Ln., Rock¬ 
ville Md. 20857, 301-443-3510. 


General function of the committee. 
Reviews and evaluates available data 
concerning the safety and effective¬ 
ness of marketed and investigational 
prescription drugs for use in endocrine 
and metabolic disorders. 


Agenda—Open public hearing. Any 
interested persons may present data, 
information, or views, orally or in writ¬ 
ing, on issues pending before the com¬ 
mittee. 
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NOTICES 


Committee name Date, time, place Type of meeting and contact person 


8. Endoscopic and Electro- January 17. 9 a.m., room Open public hearing/open committee discussion, 9 
surgical Device Subcom- 6821. FB-8. 200 C St. a.m. to 4 p.m.; Lillian Yin, Ph. D. <HFK-470) 

mtttee of the Obstetrical SW., Washington, D.C. 8757 Georgia Ave., Silver Spring. Md 20910 301- 

and Gynecological De- 427-7555. 

vice Classification Panel. 


General function of the committee. 
Reviews and evaluates available data 
concerning the safety and effective¬ 
ness of devices currently in use and 
makes recommendations for their reg¬ 
ulation. 

Agenda—Open public hearing/open 
committee discussion. Interested par¬ 
ties are encouraged to present infor¬ 
mation pertinent to hysteroscopic 
female sterilization to the executive 
secretary. Submission of data relative 


to tentative classification findings is 
also invited. Those desiring to make 
formal presentations should notify the 
executive secretary by January 3, 
1978, and submit a brief statement of 
the general nature of the evidence or 
arguments they wish to present, the 
names and addresses of proposed par¬ 
ticipants, references to any data to be 
relied on, and also an indication of the 
approximate time required to make 
their presentation. 


Committee name Date, time, place Type of meeting and contact person 


9. Dentifrices and Dental January 17 and 18. 9 Open public hearing January 17, 9 a.m. to 10 a.m.; 
Care Panel. a.m., conference room open committee discussion January 17. 10 am. to 

I (Jan. 17). conference 4:30 p.m.. January 18. 9 am. to 4:30 p.m.; Michael 
room G (Jan. 18). D. Kennedy (HFD-510). 5600 Fishers Ln.. Rock- 

Parklawn Bldg.. 5600 ville. Md. 20857, 301-443-4960. 

Fishers Ln., Rockville. 

Md. 


General function of the committee. 
Reviews and evaluates available data 
concerning the safety and effective¬ 
ness of nonprescription drug products. 

Agenda—Open public hearing. Any 
interested persons may present data, 
information, or views, orally or in writ¬ 
ing. on issues pending before the com¬ 
mittee. Those who desire to make such 
a presentation should notify the con¬ 
tact person before January 12. 1978, 
and submit a brief statement of the 
general nature of the data, informa¬ 


tion, or views they wish to present, the 
names and addresses of proposed par¬ 
ticipants, and an indication of the ap¬ 
proximate time desired for their pre¬ 
sentation. 

Open committee discussion. The 
panel will review data submitted pur¬ 
suant to the over-the-counter (OTC) 
review's call for data for this panel 
(see also 21 CFR 330.10(a)(2)). 

The Panel will be reviewing, voting 
upon and modifying the content of 
summary minutes and categorization 
of ingredients and claims. 


Committee name - Date, time, place Type of meeting and contact person 


10. Psychopharmacological January 23 and 24. 9 
Agents Advisory Com- a.m.. conference room 
- mittee. G. Parklawn Bldg., 

5600 Fishers Ln., 
Rockville. Md. 


Open public hearing January 23, 9 a.m. to 10 a.m.; 
open committee discussion January 23. 10 a.m. to 
4:30 p.m., January 24. 9 a.m. to 4:30 p.m.; Thomas 
A. Hayes (HFD-120). 5600 Fishers Ln.. Rockville, 
Md. 20857, 301-443-3800. 


General function of the committee. 
Reviews and evaluates available data 
concerning th£ safety and effective¬ 
ness of marketed and investigational 
prescription drugs for use in the prac¬ 
tice of psychiatry and related fields. 

Agenda—Open public hearing. Any 
interested persons may present data, 
information, or views, orally or in writ¬ 
ing, on issues pending before the com¬ 
mittee. 

Open committee discussion. Discus¬ 


sion of follow-up action report; review 
of NDA 16-792, Trimipramine Maleate 
(Surmontil, IVES); Anxiglytic uses of 
antipsychotic drugs status report; a 
review of safety and efficacy data on 
hypnotic drugs: pentobarbital, seco¬ 
barbital, amobarbital, butabarbital, 
methaqualone, chloral hydrate, meth- 
yprylon, gluthethimide. ethchlor- 
vynol. and flurazepam; and review of 
protocol for investigational antidepres¬ 
sant IND 13,400. 


FEDERAL REGISTER, VOL. 42, NO. 242—FRIDAY, DECEMBER 16, 1977 

















63470 


NOTICES 


Committee name Date, time, place 4 Type of meeting and contact person 


11. Ear. Nose, and Throat January 26 and 27. 9 
Device Classification a.m.. room 6821, FB-8. 
Panel. 200 C St. SW.. 

Washington. D.C. 


Open public hearing January 26. 9 ajn. to 10:30 
a.m.: open committee discussion January 26. 
10:30 a_m. to 4:30 pjn.. January 27. 8 a.m. to 4:30 
p.m.; Harry R. Sauberman. P.E. (HFK-480). 8757 
Georgia Ave.. Silver Spring, Md. 20910. 301-427- 
7536. 


General function of the committee. 
Reviews and evaluates available data 
concerning the safety and effective¬ 
ness of devices currently in use and 
makes recommendations for their reg¬ 
ulation. 

Agenda-Open public hearing. Inter¬ 
ested parties are encouraged to pre¬ 
sent information pertinent to tenta¬ 
tive ear, nose, and throat device classi¬ 
fication recommendations to the ex¬ 
ecutive secretary. Those desiring to 
make formal presentations should 
notify the executive secretary by Jan¬ 
uary 12. 1978, and submit a brief state¬ 
ment of the general nature of the evi¬ 
dence or arguments they wish to pre¬ 
sent. the names and address of pro¬ 
posed participants, references to any 
data to be relied on. and also an indi¬ 


cation of the approximate time re¬ 
quired to make their presentation. 

Open committee discussion. The 
panel will review its classification rec¬ 
ommendations for selected ENT de¬ 
vices including clinical and pathologi¬ 
cal data relating to the safety and effi¬ 
cacy of implant materials used in re¬ 
constructive ENT surgery. 

The panel plans to classify tinnitus 
maskers and endolymphatic shunt 
tubes having inner ear valves at this 
meeting. The use and application of 
master hearing aids will also be dis¬ 
cussed. 

Procedures for premarket approval 
and product development protocal will 
be reviewed as they pertain to devices 
which have been recommended in 
class III, Premarket Approval. 


Committee name Date, time, place Type of meeting and contact person 


12. Miscellaneous Internal January 28. 29. and 30. 9 Open committee discussion January 28 and 29. 9 
Drug Products Panel. a.m.. Holiday Inn. a.m. to 4:30 p.m.; open public hearing January 

Bethesda. Md. (Jan. 28 30. 9 a.m. to 10 a.ra.; open committee discussion 

and 29). conference January 30. 10 a.m. to 4:30 p.m.: Armond M. 

room A. Parklawn Welch (HFD-510). 5600 Fishers Ln.. Rockville, 

Bldg.. 5600 Fishers Md. 20857, 301-443-4960. 

Ln.. Rockville. Md. 

(Jan. 30). 


General function of the committee. 
Reviews and evaluates available data 
concerning the safety and effective¬ 
ness of nonprescription drug products. 

Agenda—Open public hearing. Any 
interested persons may present data, 
information, or views, orally or in writ¬ 
ing, on issues pending before the com¬ 
mittee. Those who desire to make such 
a presentation should notify the con¬ 
tact person before January 25, 1978, 
and submit a brief statement of the 
general nature of the data, informa¬ 
tion, or views they wish to present, the 
names and addresses of proposed par¬ 
ticipants, and an indication of the ap¬ 
proximate time desired for their pre¬ 
sentation. 

Open committee discussion . The 
panel will review data submitted pur¬ 
suant to the over-the-counter (OTC), 
review's call for data for this panel 
(see also 21 CFR 330.10(a)(2)). 

The panel will be reviewing, voting 
upon, and modifying the content of 
summary minutes and categorization 
of ingredients and claims. 

FDA public advisory committee 
meetings may have as many as four 
separable portions: (1) An open public 
hearing, (2) an open committee discus¬ 


sion, (3) a closed presentation of data, 
and (4) a closed committee delibera¬ 
tion. Every advisory committee meet¬ 
ing shall have an open public hearing 
portion. Whether or not it also in¬ 
cludes any of the other three portions 
will depend upon the specific meeting 
involved. There are no closed portions 
for the meetings announced in this 
notice. The dates and times reserved 
for the open portions of each commit¬ 
tee meeting are listed above. 

The open public hearing portion of 
each meeting shall be at least 1 hour 
long unless public participation does 
not last that long. It is emphasized, 
however, that the 1 hour time limit 
for an open public hearing represents 
a minimum rather than a maximum 
time for public participation, and an 
open public hearing may last for what¬ 
ever longer period the committee 
chairman determines will facilitate the 
committee's work. 

Meetings of advisory committees 
shall be conducted, insofar as is practi¬ 
cal, in accordance with the agenda 
published in this Federal Register 
notice. Changes in the agenda will be 
announced at the beginning of the 
open portion of a meeting. 


Any interested person who wishes to 
be assured of the right to make an 
oral presentation at the open public 
hearing portion of a meeting shall 
inform the contact person listed 
above, either orally or in writing, prior 
to the meeting. Any person attending 
the hearing who does not in advance 
of the meeting request an opportunity 
to speak will be allowed to make an 
oral presentation at the hearing's con¬ 
clusion, if time permits, at the chair¬ 
man's discretion. 

Persons interested in specific agenda 
items to be discussed in open session 
may ascertain from,the contact person 
the approximate time of discussion. 

A list of committee members and 
summary minutes of meetings may be 
obtained from the Public Records and 
Documents Center (HFC-18), 5600 
Fishers Lane. Rockville. Md. 20857, be¬ 
tween the hours of 9 a.m. and 4 p.m., 
Monday through Friday. The FDA 
regulations relating to public advisory 
committees may be found in 21 CFR 
Part 14. 

Dated: December 7, 1977. 

Joseph P. Hile, 
Associate Commissioner 
for Compliance. 

CFR Doc. 77-35606 Filed 12-15-77; 8:45 am) 


[ 4110 - 03 ] 

[Docket No. 77P-0168] 

COHERENT RADIATION 

Approval of Variance for Later Linompkor, 
Modal 81-111 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: This notice announces 
approval of a variance from certain 
emission limits of the performance 
standard for laser products. 

DATE: Effective January 16, 1978, ter¬ 
mination January 16,1982. 

ADDRESS: Written objections and 
supporting data to the Hearing Clerk 
(HFC-20), Food and Drug Administra¬ 
tion, room 4-65, 5600 Fishers Lane, 
Rockville. Md. 20857. 

FOR FURTHER INFORMATION 
CONTACT: 

Glenn E. Conklin, Bureau of Radio¬ 
logical Health (HFX-460), Food and 
Drug Administration, 5600 Fishers 
Lane, Rockville, Md. 20857. 

SUPPLEMENTARY INFORMATION: 
A variance has been granted to Coher¬ 
ent Radiation, 3210 Porter Drive, Palo 
Alto. Calif. 94304, for its laser line- 
maker. Model 81-11L, designed to pro¬ 
ject a line pattern in the presence of 
high ambient light levels. A principal 
use of this product is in providing a 
reference line for sawing limber, usual- 


PEDERAL REGISTER, VOL 42, NO. 242—FRIDAY, DECEMBER 16, 1977 














NOTICES 


63471 


ly in full daylight. The variance is ap¬ 
proved under § 1010.4 (21 CFR 1010.4), 
which concerns granting variances for 
electronic products for which there 
are performance standards promulgat¬ 
ed under section 358 of the Public 
Health Service Act, as added by the 
Radiation Control for Health and 
Safety Act of 1968 (42 U.S.C. 263f). 

Section 1040.11(b)(1) (21 CFR 

1040.11(b)(1)) of the regulations re¬ 
quires that surveying, leveling, or 
alignment laser products not permit 
human access to laser radiation in the 
wavelength range of greater than 400 
nanometers (nm.) but less than or 
equal to 1700 nm. with a radiant power 
that exceeds 5.0xl0‘* watts for any 
emission duration greater than 
3.8x 10~ 4 seconds. Section 1040.11(b)(2) 
requires that such products not permit 
human access to laser radiation in 
excess of the accessible emission limits 
of class I for any other combination of 
emission duration and wavelength 
range. Under the terms of this vari¬ 
ance. the laser linemaker. Model 81- 
11L, will deviate from the first of 
these requirements in that the radi¬ 
ation emissions from such systems will 
exceed the specified emission limits 
when measured pursuant to 
§ 1040.10(e) (21 CFR 1040.10(e)). 

The applicant advises that the laser 
linemaker consists of a standard 
Model 80 Coherent helium-neon laser 
with an attached passive optical 
system to convert the output beam 
into a fan-shaped pattern of wide 
angle sector of approximately 120°. 
This generates a red line when pro¬ 
jected on a flat surface. The visibility 
and length of the line vary with the 
power of the laser and the ambient 
light conditions. A focus adjustment is 
provided to focus the line on a surface 
from approximately 1 foot to 30 feet 
from the face of the line generator. 
The line width can be focused down to 
approximately 0.040 inch at 3 feet, 
0.140 inch at 10 feet; the width can be 
made wider by defocusing. 

The applicant states that the line- 
maker provides a noncontacting 
straight-line visual reference for a va¬ 
riety of applications in sawmills and 
metal-cutting and welding shops. The 
linemaker can also be used to measure 
the depth of small grooves by measur¬ 
ing the offset of the projected line. 

The Applicant has requested that 
the sum of 8 milliwatts (mw.) for all 
laser radiation emitted be permitted 
for the linemaker for surveying, level¬ 
ing, or alignment application. In saw¬ 
mills and steel mills it is frequently 
necessary to operate in high ambient 
light levels and the existing 5- 
milliwatt limit on total power is a de¬ 
terrent to efficient usage of the laser 
product. Although the requested in¬ 
crease to 8 mw. is only a 60-percent in¬ 
crease in power, situations have been 
encountered in which that differential 


is important to the customer’s deci¬ 
sion. Also, the higher power allows for 
greater flexibility and a wider range of 
applications for the product. 

The.emission limits in § 1040.11(b)(1) 
are intended to prevent an inordinate 
hazard from a single exposure of the 
eye and yet allow sighting of the laser 
beam on a target as in typical con¬ 
struction or alignment applications. 
The accessible emission limits in the 
spectral range from 400 nm. through 
1,400 nm. (visible through near-in¬ 
frared) expressed in terms of radiant 
energy or radiant power are based in 
part on collimated laser light that can 
be collected within a small angle of ac¬ 
ceptance and focused by the eye on a 
small area of the retina. The 20 stera- 
dians acceptance angle of the aperture 
stop was established as part of the 
tests for determining compliance and 
is not specified directly in the stan¬ 
dard. It is based on the criteria in 
§ 1040.10(e)(2) and considers the maxi¬ 
mum radiation collectible. Although 
this interpretation accounts for the 
most hazardous situation, it may be 
unnecessarily restrictive with regard 
to multiple, extended, and divergent 
sources, e.g., the appropriate radiation 
safety features of the laser linemaker. 
Model 81-11L, are a planar, fan¬ 
shaped beam (emission pattern) and 
an accessible emission level anywhere 
during the operation of no greater 
than 5 mw., measured as specified. 

In addition, FDA issued in the Fed¬ 
eral Register of April 1, 1977 (42 FR 
17495), a notice of intent to amend the 
performance standard for laser prod¬ 
ucts, including some of the measure¬ 
ment parameters of § 1040.10(e)(3), 
The Commissioner concludes that the 
variance requested for the laser line- 
maker, Model 81-11L, is consistent 
with the proposed compliance test 
changes discussed in the April 1 
notice. 

Therefore, the Director of the 
Bureau of Radiological Health has ap¬ 
proved the requested variance under 
the following conditions: 

1. The laser linemaker, Model 81- 
11L, shall comply with all applicable 
requirements for class Illb laser prod¬ 
ucts as specified in § 1040.10 and with 
the requirement for surveying, level¬ 
ing. and alignment laser products as 
specified in § 1040.11(b)(2). 

2. The laser radiation emission from 
the laser linemaker. Model 81-11L, 
shall be in the pattern of the planar 
fan-shape originating at the apex of 
the fan, and the sum of all laser radi¬ 
ation emitted from the linemaker in 
the wavelength range of greater than 
400 nm. but less than or equal to 700 
nm. shall not exceed 8 mw. 

3. The accessible emission level of 
laser radiation in the above wave¬ 
length range, external to the laser lin¬ 
emaker, Model 81-11L, shall not 
exceed 5 mw. for any emission dura¬ 


tion greater than 3.8xl0" 4 second. The 
determination of the accessible emis¬ 
sion level of laser radiation for this 
condition shall be based upon the mea¬ 
surement, or the equivalent, of radiant 
power detectable through a circular 
aperture stop having a diameter of 80 
millimeters, an acceptance angle of 20 
steradians, and a distance of 20 centi¬ 
meters from the apex of the fan¬ 
shaped laser radiation pattern. 

Under the conditions prescribed, the 
laser linemaker. Model 81-11L, manu¬ 
factured by the Applicant will use suit¬ 
able means for providing radiation 
safety or protection in accordance 
with § 1010.4(a)(2). Therefore, the 
variance is granted for a period of 5 
years. The Applicant is also directed to 
modify, in accordance with § 1010.4(d), 
the tag, label, or other certification re¬ 
quired by § 1010.2 (21 CFR 1010.2) for 
products marketed under this variance 
to state: 

This product is in conformity with HEW 
performance standards for laser products. 
21 CFR Subchapter J. except with respect 
to those characteristics authorized by Vari¬ 
ance No. 77004, effective January 18. 1978. 

The Comm issioner has reviewed the 
potential environmental impact of this 
variance and has concluded that the 
action will not significantly affect the 
quality of the human environment 
and that an environmental impact 
statement is not required. A copy of 
the environmental impact assessment 
is on file with the Hearing Clerk, Food 
and Drug Administration. 

Variance No. 77004 shall become ef¬ 
fective January 18. 1978, and termi¬ 
nate January 18, 1982, unless written 
objections and supporting information 
are filed with the Hearing Clerk, Food 
and Drug Administration, on or before 
January 18, 1978. requesting that the 
variance be modified or not granted. 
Upon receipt of such objections and 
supporting documentation, the effec¬ 
tive date of the variance will be stayed 
until the Director, Bureau of Radiolo¬ 
gical Health, rules on them. Pursuant 
to § 1010.4(c)(3) the Applicant shall be 
notified by certified mail, and a notice 
of the stay shall be published in the 
Federal Register. The ruling on the 
objections shall be made within 60 
days, shall be published in the Feder¬ 
al Register, and shall constitute final 
agency action subject to judicial 
review under section 358(d) of the act. 

The application for this variance 
and all related correspondence, except 
information covered by the confiden¬ 
tiality provisions of section 360A(e) of 
the act (42 U.S.C. 263i(e)), have been 
placed on public display in the office 
of the Hearing Clerk (HFC-20), Food 
and Drug Administration, room 4-65, 
5600 Fishers Lane. Rockville, Md. 
20857, and may be seen Monday 
through Friday from 9 a.m. to 4 p.m., 
except on Federal legal holidays. 
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Dated: December 8, 1977. 

Joseph P. Hile, 
Acting Commissioner for 
Food and Drugs. 

CFR Doc. 77-35702 Piled 12-15-77; 8:45 ami 


[ 4110 - 03 ] 

Food and Drug Administration 

[Docket No. 77N-02691 

TRANSITIONAL PROVISIONS OF THE MEDICAL 
DEVICE AMENDMENTS FOR DEVICES PREVI¬ 
OUSLY CONSIDERED NEW DRUGS OR ANTI¬ 
BIOTIC DRUGS 

Notico of Implementation 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: This notice explains the 
transitional provisions of the Medical 
Device Amendments of 1976 (the 
"amendments 0 ), lists general types of 
devices previously regarded as drugs, 
explains which of these types are to be 
subject to premarket approval require¬ 
ments. indicates the Bureaus in the 
Food and Drug Administration (FDA) 
that are regulating these products, 
and explains how manufacturers and 
importers can petition for changes in 
the regulatory classification of their 
devices. 

DATES: Although the policy de¬ 
scribed in this notice has been in 
effect since May 28. 1976, and will con¬ 
tinue in effect after publication of this 
notice, FDA invites interested parties 
to comment on the notice and will give 
such comments full consideration in 
the future implementation of this 
policy and in decisions with respect to 
changing this policy. Comments 
should be submitted by April 15, 1978. 

ADDRESS: Written comments, prefer¬ 
ably in quadruplicate, to the Hearing 
Clerk (HFC-20), Food and Drug Ad¬ 
ministration, Room 4-65, 5600 Fishers 
Lane, Rockville, Md. 20857. 

FOR * FURTHER INFORMATION 
CONTACT: 

Joseph Hackett, Bureau of Medical De¬ 
vices (HFK-403), Food and Drug Adminis¬ 
tration. Department of Health. Education, 
and Welfare, 8757 Georgia Avenue. Silver 
Spring. Md. 20910. 301-427-7443; or Mi¬ 
chael McGrane. Bureau of Drugs (HFD- 
30). Food and Drug Administration, De¬ 
partment of Health, Education, and Wel¬ 
fare. 5600 Fishers Lane. Rockville, Md. 
20857, 301-443-5220. 

SUPPLEMENTARY INFORMATION: 
The Medical Device Amendments 
(Pub. L. 94-295) were enacted into law 
on May 28, 1976. They amended the 
Federal Food, Drug, and Cosmetic Act 
(the "act”) (21 U.S.C. 321 et seq.), pro¬ 
viding the Secretary of Health, Educa¬ 
tion. and Welfare and. by delegation. 


the Commissioner of Food and Drugs 
with significant new and expanded au¬ 
thority to assure the safety and effec¬ 
tiveness of devices intended for human 
use. 

Definition 

Included in the Medical Device 
Amendments (section 201(h) of the 
act) was an expanded definition of the 
term "device,” which reads: 

(h) The term "device" (except when used 
in paragraph (n) of this section and in sec¬ 
tions 301(i), 403(f). 502(c), and 602(c)) means 
an instrument, apparatus, implement, ma¬ 
chine, contrivance. Implant, in vitro reagent, 
or other similar or related article. Including 
any component, part, or accessory, which 
is— 

(1) recognized in the official National For¬ 
mulary, or the United States Pharmacopeia, 
or any supplement to them, 

(2) intended for use in the diagnosis of dis¬ 
ease or other conditions, or in the cure, 
mitigation, treatment, or prevention of dis¬ 
ease, in man or other animals, or 

(3) intended to affect the structure or any 
function of the body of man or other ani¬ 
mals. and 

which does not achieve any of its prin¬ 
cipal intended purposes through 
chemical action within or on the body 
of man or other animals and which is 
not dependent upon being metabolized 
for the achievement of any of its prin¬ 
cipal intended purposes. 

Need for Transitional Provisions 

The expanded definition of “device” 
places certain products previously re¬ 
garded as drugs within the device cate¬ 
gory. New section 520(1) of the act con¬ 
tains transitional provisions to assure 
that articles previously regarded as 
new drugs or antibiotic drugs continue 
to be subject to needed regulatory con¬ 
trols until the amendments are imple¬ 
mented. The transitional provisions of 
the act are applicable to any product 
that is a device under the new defini¬ 
tion and (1) for which an approved 
New Drug Application (NDA) was in 
effect on May 28. 1976; (2) for which 
an NDA was filed and no order of ap¬ 
proval or refusal to approve had been 
issued by May 28, 1976; (3) for which a 
notice of claimed investigational ex¬ 
emption for a new drug (IND) was in 
effect on May 28. 1976; (4) which is 
substantially equivalent to a product 
described in item (1), (2), or (3) above: 
(5) which had been declared to be a 
new drug by a Federal Register 
notice before May 28. 1976; (6) which 
was the subject of a pending legal 
action for alleged violation of new 
drug requirements on May 28, 1976; or 
(7) which was an antibiotic drug. 

The transitional provisions are in¬ 
tended to assure that no regulatory 
gaps exist with respect to articles pre¬ 
viously regarded as new drugs or anti¬ 
biotic drugs. Such articles are referred 
to in this notice as transitional devices 
or transitional products. 


The transitional provisions classify 
into class III devices previously re¬ 
garded as new drugs. A device in class 
III is one for which FDA approval of 
individual applications demonstrating 
safety and effectiveness is required 
before marketing may begin. Also, de¬ 
vices previously regarded as antibiotic 
drugs will, temporarily, continue to be 
subject to antibiotic drug controls. 
The Bureau of Drugs, FDA. has ad¬ 
ministered premarket approval and 
other requirements for transitional 
products when they are new drugs or 
antibiotic drugs. The Food and Drug 
Administration will gradually shift ad¬ 
ministrative responsibility for these 
transitional products and other de¬ 
vices previously regarded as drugs 
from the Bureau of Drugs to the 
Bureau of Medical Devices at a pace 
consistent with the availability of 
manpower and administrative and 
technical capabilities. Future notices 
published in the Federal Register or 
written communications to manufac¬ 
turers, importers, or other sponsors 
will indicate any changes in the proce¬ 
dures, desribed in this notice for han¬ 
dling transitional devices. 

Classification Categories 

# 

Section 513 of the act requires that 
the Commissioner classify all devices 
intended for human use into one of 
three regulatory categories (classes), 
based on the extent of control neces¬ 
sary to assure the safety and effective¬ 
ness of the device. 

A class I device (general controls) is 
one for which general controls other 
than performance standards or pre- 
market approval are sufficient to pro¬ 
vide reasonable assurance of safety 
and effectiveness. General controls in¬ 
clude prohibitions against adulterated 
and misbranded devices, and new au¬ 
thority to ban devices, to promulgate 
good manufacturing practice regula¬ 
tions, and to issue recordkeeping and 
reporting requirements. 

A class II device (performance stan¬ 
dards) is one for which general con¬ 
trols are insufficient to provide rea¬ 
sonable assurance of safety and effec¬ 
tiveness and for which there is enough 
information known about the device to 
establish a performance standard. 

A class III device (premarket approv¬ 
al) is one for which insufficient infor¬ 
mation exists to determine whether 
general controls or performance stan¬ 
dards would provide reasonable assur¬ 
ance of the device’s safety and effec¬ 
tiveness or to establish an adequate 
performance standard and that is 
either purported or represented to be 
used for supporting or sustaining 
human life or for a use which is of 
substantial importance in preventing 
impairment of human health, or pre¬ 
sents a potential unreasonable risk of 
illness or injury. A class III device is 
required to have an approved applica- 
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tion for premarket approval prior to 
commercial distribution. 

Although most devices will not be 
classified until after an FDA rule 
making procedure has been completed, 
transitional devices previously regard¬ 
ed as new drugs are classified by stat¬ 
ute into class III without need for im¬ 
plementing regulations unless, and 
until, they are reclassified by FDA. 
Devices previously regarded as antibi¬ 
otic drugs are not classified by section 
520(1) but will be classified in the 
future by regulations. Manufactureres. 
importers, or other interested persons 
may request reclassification of class 
III transitional devices into class I or 
class IL In requesting reclassification 
of a transitional device, persons who 
are not manufactureres or importers 
must comply with section 513(e) of the 
act; manufactureres or importers who 
request reclassification of a transition¬ 
al device may petition under section 
520(1X2) of the act. Proposed require¬ 
ments governing the procedures for 
classification and reclassification of 
devices were published in the Federal 
Register of September 13, 1977 (42 
FR 46027) and may be followed by per¬ 
sons seeking reclassification of transi¬ 
tional devices. 

Devices Formerly Regarded as Drugs 

The Commissioner reviewed the 
products previously regarded as drugs 
aginst the new definition of a device to 
identify the devices subject to the 
transitional provisions of the act. He 
determined which of the products are 
now devices and identified which have 
been regarded by FDA as new drugs or 
antibiotic drugs. 

In identifying transitional devices it 
became evident that there were sever¬ 
al instances in which sponsors of one 
or several individual products, which 
now are devices, had sumitted NDA's 
that FDA had approved, or that were 
in clinical investigation under an IND, 
while similar products were marketed 
without NDA or IND review or ap¬ 
proval. In some cases this situation re¬ 
sulted from the voluntary decision of a 
manufacturer to seek FDA approval 
even though FDA had not indicated 
that such approval was required. 
While some of these voluntary submis¬ 
sions truly deserved treatment as new 
drugs, both as a legal matter and be¬ 
cause of need to undergo individual 
testing and FDA premarket approval 
to assure safety and effectiveness, 
others did not require this degree of 
control. There also are some products 
which FDA once thought should be 
subject to premarket approval but 
later decided could be regulated ade¬ 
quately by means of performance 
standards or general controls. 

Before the enactment of the Medical 
Device Amendments of 1976, FDA had 
premarket approval authority for new 
drugs and antibiotic drugs but not for 


devices. For this reason, in some cases 
FDA made a deliberate decision to reg¬ 
ulate as new drugs high risk products 
that might have been regarded as 
drugs or devices to assure that the ar¬ 
ticles were safe and effective. Some of 
these devices were the subject of Fed¬ 
eral Register notices or legal action. 
Compliance with the drug provisions 
of the law was not always uniform. In 
some instances manufacturers resisted 
the agency’s efforts to subject their 
products to premarket approval, often 
arguing that their products were de¬ 
vices and not new drugs or antibiotic 
drugs. See United States v. An Article 
of Drug • • • Bacto-Unidisk, 394 U.S. 
784 (1969); rehearing denied, 395 U.S. 
954; AMP, Inc . v. Gardner, 389 F.2d 
825 (C.A. 2. 1968), cert, denied, 393 
U.S. 825. 

The Food and Drug Administration 
does not have an inventory of market¬ 
ed products that are substantially 
equivalent to transitional devices that 
have IND’s or approved or pending 
NDA’s. Many manufacturers and dis¬ 
tributors of these products failed to 
register and list them under the drug 
establishment registration and prod¬ 
uct listing program under 21 CFR Part 
207. FDA now has device registration 
and product listing authority, howev¬ 
er, and is now in the process of imple¬ 
menting this new authority, as dis¬ 
cussed below in the section on regis¬ 
tration requirements. 

The Commissioner has decided that 
some transitional devices should con¬ 
tinue to be subject to premarket ap¬ 
proval requirements while others 
should not, but should be reclassified 
by future regulations in class I—gener¬ 
al controls, or class II—performance 
standards. Accordingly, two lists of ge¬ 
neric types of devices formerly regard¬ 
ed as drugs have been prepared. The 
lists consist of: (1) devices formerly re¬ 
garded as drugs for which the Com¬ 
missioner believes premarket approval 
is not needed; and (2) devices formerly 
regarded as drugs for which the Com¬ 
missioner believes premarket approval 
should be required. 

The generic descriptions of the de¬ 
vices on these lists include those prod¬ 
ucts that are substantially equivalent 
to the products for w’hich there was an 
IND or an approved or pending NDA. 
The Commissioner believes that the 
descriptions of these generic types of 
devices can be improved and invites 
written suggestions. The lists may not 
be exhaustive and may be expanded, 
as discussed below, if the Commission¬ 
er concludes that other generic types 
of devices are, or are not, subject to 
the transitional provisions. 

The Commissioner believes that the 
decision not to require premarket ap¬ 
proval for some transitional devices is 
a reasonable implementation of the 
amendments. The transitional provi¬ 
sions were included in the amend¬ 


ments at the agency’s request to pre¬ 
vent a regulatory hiatus when prod¬ 
ucts for which FDA believed premar¬ 
ket approval was essential, e.g., soft 
contact lenses, were transferred from 
control as new drugs to control as class 
III devices. The transitional provisions 
were not meant to compel premarket 
approval of products for which this 
degree of control is unnecessary. The 
classification of transitional devices in 
class III is a result of Congressional 
action to facilitate FDA’s handling of 
changes in regulatory control of prod¬ 
ucts required by the new definition of 
'‘device” and to resolve pending dis¬ 
putes over whether products are drugs 
or devices. The classification of transi¬ 
tional devices in class III did not re¬ 
flect a scientific judgment that pre¬ 
market approval controls are essential 
for all products similar to those that 
had been the subject of NDA’s or 
IND’s. Indeed, section 520(1) of the act 
contains provisions, discussed below, 
for manufacturers and importers of 
transitional devices to petition for re¬ 
classification of their devices to class 
I—general controls, or class II—perfor¬ 
mance standards. In addition, section 
513(e) of the act authorizes the Com¬ 
missioner. on his own initiative or on 
the petition of an interested person, to 
reclassify devices. Other provisions of 
the amendments. e.g., sections 
501(f)(2)(B), 514(b), and 515(b) of the 
act, reflect a preference for the kind 
of gradual implementation of appro¬ 
priate regulatory controls described 
below. In most cases where FDA is not 
requiring a transitional device to 
comply with premarket approval re¬ 
quirements, the agency has received a 
preliminary recommendation from one 
of its classification panels, the FDA 
advisory committees on device classifi¬ 
cation, that the device be regulated in 
class I or class II. 

Generic types of devices appearing 
on the following list were formerly re¬ 
garded by FDA as drugs or new drugs 
for which premarket approval is not 
required. The items marked by an as¬ 
terisk are transitional devices placed 
in class III by section 520(1X1) of the 
act. The remaining devices on this list 
were formerly regarded as drugs but 
not as new drugs or antibiotic drugs; 
they therefore are not subject to the 
transitional provisions but will be clas¬ 
sified in the future along with the de¬ 
vices marked by an asterisk and other 
preenactment types of devices. 

1. Bandages, adhesive. 

2. Bandages, gauze (including intraoral 
bandages). 

3. Cotton, purified. » 

•4. Powders, desiccant. 

5. Gauze, absorbent. 

6. Gauze, petrolatum. 

7. Rayon, purified. 

•8. Tape, adhesive. 

•9. Surgical cones and dressings, other 
than absorbable hemostatic devices and 
dressings. 
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10. Spray-on dressings. 

11. Lubricants and lubricating jellies. 

12. Ophthalmic lens cleaning (sterilizing) 
solutions and wetting agents for hard con¬ 
tact lenses. 

13. Tampons, including deodorant tam¬ 
pons. 

14. Prefilled humidifiers. 

15. Nebulizers and similar products which 
can be refilled but which are not prefilled. 

16. Dialysis fluids used in conjunction 
with renal dialysis machines. 

17. Denture cushions, dental adhesives, 
dental reliners and repair kits, denture 
cleansers, and plaque disclosing kits. 

The Food and Drug Administration 
will not require that individual prod¬ 
ucts within these generic types of 
transitional devices comply, or contin¬ 
ue to comply, with premarket approval 
and other requirements under the act 
applicable to new drugs (i.e., NDA or 
IND requirements) or class III devices 
if the products were on the market 
before May 28, 1976. or are substan¬ 
tially equivalent to devices that were 
on the market before that date. This 
policy is effective on the date of publi¬ 
cation of this document. Newly mar¬ 
keted devices that are not substantial¬ 
ly equivalent to any preenactment de¬ 
vices within the types listed above are 
in class III, as provided in section 
513(f) of the act, and cannot be com¬ 
mercially marketed without approval 
of a premarket approval application or 
reclassification in class I or class II. 

Reclassification of the pre-enact¬ 
ment types of transitional devices 
listed above and marked by asterisks 
will be accomplished on the initiative 
of the Commissioner under section 
513(e) of the act by publishing pro¬ 
posed and final device reclassification 
regulations at the same time as he 
publishes proposed and final device 
classification regulations under section 
513(d) of the act for devices in the 
same medical specialty area. These 
regulations will appear in future issues 
of the Federal Register. Prior to any 
reclassification efforts with regard to 
those devices marked by an asterisk, 
the Commissioner will not require 
these products to be subject to pre¬ 
market approval requirements. They 
will, however, continue to be subject 
to the general controls of the act. 

The following are generic types of 
devices formerly regarded by FDA as 
new drugs or antibiotic drugs for 
which premarket approval is required. 
These are all transitional devices: 

1. Silicone, Injectable. 

2. Bone heterografts. 

3. Vascular grafts of animal (including 
human), origin. 

4. Absorbable surgical sutures. 

5. Nonabsorbable surgical sutures. 

6. Absorbable hemostatic devices and 
dressings. 

7. Absorbable powders for lubricating sur¬ 
gical gloves. 

8. Soft contact lenses and ophthalmic lens 
cleaning (sterilizing), solutions and wetting 
agents for use with soft contact lenses. 
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9. Intraocular lenses. 

10. Gases used within the eye to place 
pressure on a detached retina. 

11. Ophthalmic devices for measuring In¬ 
traocular pressure if subject to IND or 
NDA. 

12. Cervical smear processing devices. 

13. Gonorrhea diagnostic products (other 
than those based on identification of gono¬ 
coccus organism). 

14. OVA II pregnancy kit. 

15. Triphosphate granules for dental bone 
repair. 

16. Antibiotic susceptibility discs, powders, 
and other systems. 

17. Teflon, injectable. 

Sponsors of products within these 
generic types of devices should follow, 
where appropriate, the procedures de¬ 
scribed below concerning the status of 
devices subject to an approved NDA, 
devices subject to a pending NDA, de¬ 
vices subject to an active IND, prod¬ 
ucts that are substantially equivalent 
to any such devices, and devices previ¬ 
ously considered antibiotic drugs. All 
of the devices in the second list, with 
the exception of antibiotic discs, pow¬ 
ders, and systems, are classified by sec¬ 
tion 520(1X1) of the act in class III, 
premarket approval. Antibiotic discs, 
powders, and systems continue to be 
subject to premarket approval and cer¬ 
tification because they were antibiotic 
drugs and continue to be subject to 
section 507 of the act. 

The Commissioner recognizes that 
some of the types of devices listed 
above may be adequately regulated 
under performance standards. Howev¬ 
er, until a performance standard appli¬ 
cable to any product listed above is es¬ 
tablished and becomes effective, that 
product will continue to be subject to 
premarket approval. 

Devices and Drugs Whose Status Is 
Unchanged 

The Commissioner recognizes that 
there are a number of products whose 
previous regulatory status is un¬ 
changed by the new definition of 
“device”. For example, hard contact 
lenses have been regarded as devices 
both before and after the amend¬ 
ments. Furthermore, the new defini¬ 
tion of “device” did not alter FDA’s 
treatment of those intrauterine de¬ 
vices containing drugs as drugs and 
other intrauterine devices as devices, 
as explained in the Federal Register 
of May 10. 1977 (42 FR 23772). Fur¬ 
thermore. the vast majority of prod¬ 
ucts formerly regulated as drugs are 
still regulated as such. Prefilled drug 
delivery systems such as prefilled ne¬ 
bulizers, including metered aerosols, 
and douches continue to be regarded 
as drugs. 

Status of Devices Subject to an Ap¬ 
proved New Drug Application 

(NDA) 

A device intended for human use 
which, on the enactment date of the 
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amendments, was subject to an ap¬ 
proved NDA is classified by statute 
(section 520(1)(1)(A)), in class III 
unless reclassified by the Commission¬ 
er is class I or class II. Such a device is 
considered to be a device with an ap¬ 
proved premarket approval applica¬ 
tion under section 515 of the act. The 
new drug requirements applicable to a 
device before the enactment date shall 
continue to apply to the device until 
changed by the Commissioner. Be¬ 
cause FDA has not yet promulgated 
regulations specifying requirements 
for products having approved premar¬ 
ket approval applications, devices that 
had approved NDA’s before the enact¬ 
ment of the amendments shall contin¬ 
ue to be subject to the requirements of 
21 CFR Part 314. In reading that part, 
the holder of an approved premarket 
approval application should substitute 
“device” for “drug,” “class III device” 
for “new drug,” and “premarket ap¬ 
proval application” for “new drug ap¬ 
plication”. 

Any further action by FDA on these 
applications (e.g.. review of supple¬ 
mental applications), however, will be 
taken under section 515 of the act. 
Until further notice, sponsors should 
continue to communicate with the 
Bureau of Drugs and utilize the 
Bureau of Drugs’ procedures for 
future submissions to supplement or 
in any way change their premarket ap¬ 
proval applications. The Bureau of 
Drugs wdll continue to review supple¬ 
ments to these approved premarket 
approval applications until the Bureau 
of Medical Devices assumes complete 
responsibility for the product class in 
which the product subject to the ap¬ 
plication falls. The Bureau of Medical 
Devices is responsible for decisions re¬ 
lating to the classification or reclassifi¬ 
cation of products subject to approved 
NDA’s. 

Status of Devices Subject to a 
Pending NDA 

A device intended for human use for 
which, on or before the enactment 
date of the amendments, an NDA had 
been submitted, but for which no 
order of approval or refusal to approve 
had been issued on such date, is classi¬ 
fied by statute (section 520(1)(1)(B)), 
in class III unless reclassified by the 
Commissioner in class I or class II. An 
application for such a device is consid¬ 
ered as having been filed under section 
515 and the period in which the Com¬ 
missioner shall act on such application 
is 180 days from the date of its origi¬ 
nal filing as an NDA or such greater 
period as the Commissioner and appli¬ 
cant may agree upon after the Com¬ 
missioner has made the finding that 
such an extension is needed to protect 
the public health. After the expiration 
of this period, the device may not be 
distributed unless it is the subject of 
an investigational device exemption or 
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has in effect an approved premarket 
approval application. 

A proposal concerning investigation¬ 
al device exemptions was published in 
the Federal Register of August 20, 
1976 (41 FR 35282). However, to pro¬ 
vide additional opportunity for public 
comment, a revised proposed regula¬ 
tion will be published as a tentative 
final regulation in the near future. 
Until 90 days after promulgation of 
final investigational device regula¬ 
tions, investigational device exemption 
applications will be submitted and re¬ 
viewed under the procedures in 21 
CFR Part 312. In reading that part, 
the sponsor should substitute “device" 
for “drug,” “Class III device” for “new 
drug,” and “application for investiga¬ 
tional device exemption” for “Notice 
of claimed investigational exemption 
for a new drug”. Any further action by 
FDA on these applications however, 
will be taken under section 515 of the 
act. Until further notice, sponsors 
should continue to communicate with 
the Bureau of Drugs concerning their 
applications. 

The Bureau of Drugs will continue 
to review the applications and corre¬ 
spond with sponsors concerning any 
deficiencies until the Bureau of Medi¬ 
cal Devices assumes complete responsi¬ 
bility for the product class in which 
the product subject to the application 
falls. The Bureau of Medical Devices 
will consult with Bureau of Drugs on 
all matters in this regard and will sign 
all appropriate letters approving or re¬ 
fusing to approve the applications. Ad¬ 
ditionally, decisions relating to the re¬ 
classification of products with pending 
applications will be made only after a 
review by the appropriate advisory 
committee. 

Status of Devices Subject to an 

Active Notice of Claimed Investiga¬ 
tional Exemption for a New Drug 

(IND) 

A device intended for human use for 
which, on the enactment date of the 
amendments, a notice of claimed in¬ 
vestigational exemption for a new 
drug was in effect is classified by stat¬ 
ute (section 520<1)(1)(C)). in class III 
unless reclassified by the Commission¬ 
er in class I or class II. However, such 
a device continues to be regulated as a 
new drug until 90 days after the date 
of promulgation of investigational 
device regulations. After the expira¬ 
tion of this 90-day period, the device 
cannot be distributed unless it is the 
subject of an investigational device ex¬ 
emption or has in effect an approved 
premarket approval application. 

Until 90 days after the date of pro¬ 
mulgation of final investigational 
device regulations, decisions concern¬ 
ing IND’s for transitional devices will 
be made by the Bureau of Drugs, after 
consultation, where appropriate, with 
the Bureau of Medical Devices, and. if 


appropriate, a device classification 
panel. 

Status of Devices Which Are 
Substantially Equivalent Products 

A device intended for human use 
which is substantially equivalent to a 
device for which there was on the en¬ 
actment date of the amendments an 
approved NDA, a pending NDA, or an 
effective IND is classified by statute 
(section 520(1X1 )(D» in class III 
unless reclassified by the Commission¬ 
er in class I or class II. Such a device 
cannot be distributed unless it is sub¬ 
ject to an investigational device ex¬ 
emption or has in effect an approved 
premarket approval application. How¬ 
ever, as indicated above, the Commis¬ 
sioner is exempting from these re¬ 
quirements certain devices for which 
he believes premarket approval to be 
unnecessary. These devices will be re¬ 
classified by future regulations in class 
I or class II. 

For any NDA submitted after May 
28, 1976, for a product that is substan¬ 
tially equivalent to a transitional 
device for which an NDA was ap¬ 
proved or pending or for which an 
IND was active on May 28, 1976, that 
application will be processed in accor¬ 
dance with the requirements of sec¬ 
tion 515 of the act. In addition, any 
person now interested in submitting a 
premarket approval application for a 
transitional device should use 21 CFR 
Part 314 as guidance until such time 
as regulations are promulgated elabo¬ 
rating on the procedures specified in 
section 515 of the act. These applica¬ 
tions should be submitted to the 
Bureau of Drugs until further notice 
either in the Federal Register or by 
written communication to sponsors. 
Manufacturers, importers, and other 
interested persons should continue to 
communicate with the Bureau of 
Drugs regarding any questions on such 
submissions until administrative re¬ 
sponsibility for the product class is 
transferred to the Bureau of Medical 
Devices. Decisions relating to the ap¬ 
proval or refusal to approve these ap¬ 
plications will be made by the Direc¬ 
tor, Bureau of Medical Devices, after 
consultation with the Director. 
Bureau of Drugs and, if appropriate or 
required, the device classification 
panel. 

The Bureau of Drugs will continue 
to review notices of claimed exemption 
for an investigational new drug (IND) 
that are submitted after May 28. 1976, 
for devices that are substantially 
equivalent to transitional products 
that w r ere the subject of approved or 
pending NDA’s or active IND*s on the 
enactment date. 

Status of Devices Declared to be 

New Drugs by Notice Published in 

the Federal Register 

A device intended for human use 
which the Commissioner, in a notice 


published in the Federal Register 
before the enactment date of the 
amendments, declared to be a new 
drug is classified by statute (section 
520(1X1 )(E)) in class III unless reclas¬ 
sified by the Commissioner in class I 
or class II. 

Special provisions apply to a device 
which the Commissioner in a notice 
published in the Federal Register 
after March 31, 1976, has declared to 
be a new drug. Because these provi¬ 
sions apply only to intraocular lenses 
and are not of general interest, they 
have been addressed separately in no¬ 
tices published in the Federal Regis¬ 
ter of April 6, 1976 (41 FR 14570) and 
September 13. 1976 (41 FR 38802) and 
in regulations establishing investiga¬ 
tional controls over their use pub¬ 
lished in the Federal Register of No¬ 
vember 11. 1977 (42 FR 58874). 

The following is a list of Federal 
Register notices dealing with devices 
in this category of transitional devices 
(other than intraocular lenses). 

(a) Conditions for marketing human 
prescription drugs and devices; regula¬ 
tory policy and proposed rule making 
for marketing contact lenses (Septem¬ 
ber 30. 1975. 40 FR 44844). 

(b) Status of in vitro diagnostic tests 
for gonorrhea (January 29, 1974. 39 
FR 3705). Requirements under this 
notice will remain in effect until a 
standard for such products, promul¬ 
gated pursuant to section 514 of the 
act, becomes effective. 

(c) Certain products that have been 
the subject of Federal Register no¬ 
tices before enactment of the amend¬ 
ments under FDA's Drug Efficacy 
Study Implementation (DESI) pro¬ 
gram; e.g.: 

1. Absorbable Dusting Powder. 
Drugs for Human Use (May 25. 1971, 
36 FR 9475). 

2. Certain surgical sutures. Drugs 
for Human Use (November 11. 1971, 36 
FR 21612). 

Other products considered under 
DESI may also be the subject of Fed¬ 
eral Register notices published after 
enactment of the amendments. 

Status of Devices in Litigation on 
the Enactment Date 

A device intended for human use 
with respect to which, on the enact¬ 
ment date of the amendments, a sei¬ 
zure, injunction, or prosecution action 
was pending in a United States court 
for an alleged violation of the new 
drug provisions of the act is classified 
by statute (section 520(1)(1)(F)) in 
class III unless reclassified by the 
Commissioner in class I or class II. 

The following is a list of cases 
against transitional devices for new 
drug violations that were pending on 
May 28, 1976. The Commissioner be¬ 
lieves this list is complete but invites 
identification of possible omissions. 

(a) United States v. An Article of Drug 
• • • ' 4 Slender Wrap”, Civil Action No. 72-H- 
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1032 (S.D. Tex,. Houston Div.) filed August 
2. 1972. consent decree entered October l, 
1976. 

(b) United States v. An Article of Drug 

• * * OVA II. 535 F. 2d 1248, (C.A. 3. 1976), 
aff’g 414 F. Supp. 660 (D. N.J.. 1975). 

(c) United States v. An Article of Drug 

• • • Rynco RX-56, Civil Action No. 75-C- 
1249 (E.D. N.Y., filed August 1. 1975; dis¬ 
missed by stipulation). 

(d) United States v. An Article of Drug 

• • • Contract Lenses , Civil No. C-75-824 
(N.D. Ohio, filed September 17. 1975; dis¬ 
missed by stipulation). 

(e) United States v. Rynco Scientific 
Com, Civil No. 75-C-222 (E D. N.Y., filed 
February 6. 1976; dismissed by stipulation). 

Section 520(1)(3)(D) of the act pro¬ 
vides that, after July 28. 1976, a device 
which was subject to an FDA enforce¬ 
ment action listed above cannot be dis¬ 
tributed unless it is the subject of an 
investigational device exemption or 
has in effect an approved premarket 
approval application. The effective 
date of this provision was delayed 
where a manufacturer or importer 
filed either a premarket approval ap¬ 
plication or a petition for reclassifica¬ 
tion before July 28. 1976. This provi¬ 
sion was invoked by only one manufac¬ 
turer, Faraday Laboratories. Inc., with 
respect to a petition for reclassifica¬ 
tion of the OVA II pregnancy detec¬ 
tion kit. On August 3, 1977, FDA 
denied this petition and retained this 
product in class III. 

In the Rynco case cited above, the 
company agreed, pursuant to dismissal 
of the lawsuits to file, and to operate 
under, an investigational exemption. 

Status op Devices Previously 

Considered Antibiotic Drugs 

A device inteded for human use that 
was regarded as an antibiotic drug on 
the enactment date of the amend¬ 
ments and therefore subject to the re¬ 
quirements of section 507 of the act 
shall be subject to those requirements 
until FDA takes one of several actions 
under the act: (1) if the device is clas¬ 
sified into class I. requirements of sec¬ 
tion 507 of the act apply to the device 
until the effective date of the regula¬ 
tion classifying that device; (2) if the 
device is classified in class II, require¬ 
ments of section 507 of the act apply 
to the device until a performance stan¬ 
dard applicable to the device under 
section 514 of the act becomes effec¬ 
tive; <3) if the device is classified in 
class III, requirements of section 507 
of the act apply to the device until the 
date on which the device is required to 
have in effect an approved application 
for premarket approval. Requirements 
under section 507 of the act also apply 
to any new antibiotic devices that 
would have been regarded as antibiotic 
drugs subject to section 507 of the act 
on the enactment date of the amend¬ 
ments. In vitro antibiotic susceptibility 
discs, powders, and systems are among 
the devices that are in this category of 
transitional products. 


Sponsors of devices that would have 
been regarded as antibiotic drugs sub¬ 
ject to section 507 of the act should 
continue to communicate with the 
Bureau of Drugs regarding submis¬ 
sions and procedures until further 
notice. Transitional antibiotic prod¬ 
ucts are not classified by statute but 
will be classified under section 513(d) 
of the act. 

Reclassification 

As noted above, section 520(1X2) of 
the act provides that the manufactur¬ 
er or importer of a device classified in 
class III under the transitional provi¬ 
sions may file a petition for reclassifi¬ 
cation of the device into class I or class 
II. Proposed procedures for filing and 
review of reclassification petitions 
were published in the Federal Regis¬ 
ter of September 13, 1977 (42 FR 
46027), and may be followed by per¬ 
sons seeking the reclassification of 
transitional devices. 

Section 520(l)(3)(D)(ii) of the act 
provided special procedures for a man¬ 
ufacturer or importer to file a petition 
for reclassification or an application 
for premarket approval by July 28. 
1976. As noted above, only one device 
sponsor, Faraday Laboratories, in the 
case of OVA II. invoked these special 
procedures and a decision on that peti¬ 
tion has been made. Accordingly, 
these procedures are no longer appli¬ 
cable. 

Registration Requirements 

Manufacturers of transitional prod¬ 
ucts must register their establish¬ 
ments, list their products, and, except 
as provided below, submit premarket 
notification for new products in accor¬ 
dance with section 510 of the act. The 
procedures for registration and pre- 
market notification have been pub¬ 
lished as regulations in the Federal 
Register of August 23, 1977 (42 FR 
42520). Proposed device listing regula¬ 
tions were published in the Federal 
Register of September 30. 1977 (42 
FR 52808). 

A sponsor who has submitted an 
NDA or premarket approval applica¬ 
tion which is on file with FDA need 
not submit the premarket notification 
required by section 510(k) of the act 
for such a device. The submission of 
an NDA or premarket approval appli¬ 
cation is regarded as satisfying the 
premarket notification requirement. 
How'ever, all other applicable require¬ 
ments of the act must be met before 
marketing can begin. 

Transitional Products Not Listed 

The lists contained in this notice 
may not be an exhaustive inventory of 
products subject to section 520(1) of 
the act. If the Commissioner deter¬ 
mines that other devices currently 
treated as drugs are more appropriate¬ 


ly regulated as devices under the new 
definition of a device, the Commission¬ 
er will publish notice of this determi¬ 
nation in the Federal Register or 
inform the sponsors in writing of this 
determination. 

Anyone wishing an FDA opinion as 
to whether an article is a drug or 
device may request such an opinion in 
written comments submitted in re¬ 
sponse to this notice or request the 
Commissioner t o iss ue an advisory 
opinion under 21 CFR 10.85. 

Matters Not Discussed in Notice 

This notice deals only with products 
that are in transition from regulatory 
control as drugs to regulatory control 
as devices. Questions about the rela¬ 
tionship between the new definition of 
“device** and the new requirements of 
the act to other FDA regulatory activi¬ 
ties, e.g., under the biologies control 
provisions of section 351 of the Public 
Health Service Act (42 U.S.C. 262) and 
21 CFR Parts 600-680, or the radiation 
safety provisions of the Public Health 
Service Act (42 U.S.C. 263b-263n) and 
21 CFR Parts 1000-1040 are beyond 
the scope of this notice. If necessary, 
the Commissioner will issue future no¬ 
tices on these matters. 

The Commissioner advises, however, 
that certain products are subject both 
to the device provisions of the act and 
to the biologies control provisions of 
the Public Health Service Act, while 
other products used in the* healing 
arts that emit radiation are subject 
both to the device provisions of the 
act and to the radiation safety provi¬ 
sions of the Public Health Service Act. 

Dated: December 9. 1977. 

Joseph P. Hile, 
Acting Commissioner 
of Food and Drugs. 

tFR Doc. 77-35828 Filed 12-15-77; 8:45 ami 


[ 4110 - 84 ] 

NATIONAL ADVISORY COUNCIL ON MIGRANT 
HEALTH 

Rechartering 

Pursuant to the Federal Advisory 
Committee Act, Pub. L. 92-463 (5 
U.S.C Appendix I), the Health Ser¬ 
vices Administration announces the 
rechartering by the Secretary, HEW. 
on October 31. 1977, of the following 
advisory Council: 

Council and Termination Date 

National Advisory Council" on Migrant 
Health, Continuing. 

Authority for this Council is con¬ 
tinuing and a Charter will be filed on 
October 31. 1979. in accordance with 
section 14(b)(2) of Pub. L. 92-463. 
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Dated: December 8, 1977. 

William H. Aspden, Jr. f 
Associate Administrator 
for Management 

[FR Doc. 77-35769 Filed 12-14-77; 8:45 am] 


[ 4110 - 08 ] 

Notional Institutes of Hoalth 

BLOOD DISEASES AND RESOURCES ADVISORY 
COMMITTEE 

Mooting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Blood Diseases and Resources Adviso¬ 
ry Committee. National Heart. Lung, 
and Blood Institute, January 23 and 
24, 1978, National Institutes of Health, 
Building 31, Conference Room 8. Be- 
thesda, Md. 20014. 

The entire meeting will be open to 
the public from 9 a.m. to 5 p.m., Janu¬ 
ary 23, and from 8:30 a.m. to 4:30 p.m., 
January 24, 1978, to discuss the status 
of the blood diseases and resources 
program, needs, and opportunities. At¬ 
tendance by the public will be limited 
to space available. 

Mr. York Onnen, Chief, Public In¬ 
quiries and Reports Branch, National 
Heart, Lung, and Blood Institute, 
Building 31, Room 5A03, National In¬ 
stitutes of Health, Bethesda, Md. 
20014, phone 301-496-4236, will pro¬ 
vide summaries of the meeting and 
rosters of the committee members. 

Dr. Farm Harding, Special Assistant 
to the Director, Division of Blood Dis¬ 
eases and Resources, National Heart, 
Lung, and Blood Institute, Building 
31, Room 5A04, National Institutes of 
Health, Bethesda, Md. 20014, phone 
301-496-1817, will furnish substantive 
program information. 

Dated: December 5, 1977. 

Suzanne L. Fremeau, 
Committee Management Officer, 
National Institutes of Health. 
[FR Doc. 77-35885 Filed 12-15-77; 8:45 am] 


[ 4110 - 08 ] 

COMMITTEE ON CANCER IMMUNOTHERAPY 
Mooting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Committee on Cancer Immunother¬ 
apy, National Cancer Institute, Janu¬ 
ary 24, 1978, Building 10, Room 4B14, 
National Institutes of Health. The 
meeting will be open to the public on 
January 24, 1978, from 1:15 p.m. to 
1:45 p.m., to review administrative de¬ 
tails. Attendance by the public will be 
limited to space available. 

In accordance with provisions set 
forth in section 552b<c)<6), Title 5. 
U.S. Code and section 10(d) of Pub. L. 
92-463. the meeting will be closed to 


the public on January 24, 1978, from 
1:45 p.m. to adjournment, for the 
review, discussion, and evaluation of 
individual contract proposals. These 
proposals and the discussions could 
reveal personal information concern¬ 
ing individuals associated with the 
proposals. 

Mrs. Marjorie F. Early, Committee 
Management Officer, National Cancer 
Institute. Building 31, Room 4B43, Na¬ 
tional Institutes of Health, Bethesda, 
Md. 20014, 301-496-5708. will provide 
summaries of the meeting and a roster 
of committee members. 

Dr. George M. Steinberg, Executive 
Secretary, National Cancer Institute. 
Building 10, Room 4B09, National In¬ 
stitutes of Health, Bethesda, Md. 
20014, 301-496-1791, will furnish sub¬ 
stantive program information. 

(Catalog of Federal Domestic Assistance 
Program No. 13.395, National Institutes of 
Health.) 

Dated: November 30. 1977. 

Suzanne L. Fremeau, 
Committee Management Officer, 
National Institutes of Health . 

LFR Doc. 77-35881 Filed 12-15-77; 8:45 am] 


[ 4110 - 08 ] 

COMMUNICATIVE DISORDERS REVIEW 
COMMITTEE 

Mooting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Communicative Disorders Review 
Committee, National Institutes of 
Health, January 29, 1978, in the Holi¬ 
day Inn of Bethesda, 8120 Wisconsin 
Avenue, Bethesda, Md. 20014. 

The meeting will be open to the 
public from 9 a.m. until 10 a.m., on 
January 29, to discuss program plan¬ 
ning and program accomplishments. 
Attendance by the public will be limit¬ 
ed to space available. In accordance 
with the provisions set forth in sec¬ 
tions 552b(c)(4) and 552b(c)(6), Title 5, 
U.S. Code and section 10(d) of Pub. L. 
92-463, the meeting will be closed to 
the public on January 29, from 10 a.m. 
to adjournment, for the review, discus¬ 
sion, and evaluation of individual ini¬ 
tial pending and renewal grant appli¬ 
cations. The applications and the dis¬ 
cussion could reveal confidential trade 
secrets or commercial property such as 
patentable material, and personal in¬ 
formation concerning individuals asso¬ 
ciated with the applications. 

Mr. Robert N. Hinkel, Acting Chief. 
Office of Scientific and Health Re¬ 
ports, Building 31. Room 8A03, 
NINCDS, NIH, Bethesda. Md. 20014, 
301-496-5751. will furnish summaries 
of the meeting and rosters of commit¬ 
tee members. 

Dr. Ernest J. Moore, Executive Sec¬ 
retary, NINCDS. NIH, Federal Build¬ 


ing, Room 9C14, Bethesda, Md. 20014, 
301-496-9223, will furnish substantive 
program information. 

(Catalog of Federal Domestic Assistance 
Program No. 13.851, National Institutes of 
Health.) 

Dated: November 30, 1977. 

Suzanne L. Fremeau, 
Committee Management Officer, 
National Institutes of Health. 
[FR Doc. 77-35889 Filed 12-15-77; 8:45 am) 


[ 4110 - 08 ] 

LIPID METABOLISM ADVISORY COMMITTEE 
Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Lipid Metabolism Advisory Commit¬ 
tee, National Heart, Lung, and Blood 
Institute. January 10. 1978, Building 
31, Conference Room 7, National Insti¬ 
tutes of Health, Bethesda, Md. 

This meeting will be open to the 
public on January 10 from 8:30 a.m. to 
11 a.m. and from 1 p.m. to 5 p.m., to 
discuss the Lipid Metabolism Branch 
Program Review. Attendance by the 
public will be limited to space avail¬ 
able. 

In accordance with the provisions 
set forth in sections 552b(c)(4) and 
552b(c)(6), Title 5, U.S. Code and sec¬ 
tion 10(d) of Pub. L. 92-463, the meet¬ 
ing will be closed to the public on Jan¬ 
uary 10, 1978, from 11 a.m. to noon for 
the review, discussion, and evaluation 
of an individual contract research pro¬ 
posal. This proposal and the discus¬ 
sion could reveal confidential trade se¬ 
crets or commercial property such as 
patentable material, and personal in¬ 
formation concerning individuals asso¬ 
ciated with the proposal. 

Mr. York Onnen, Chief, Public In¬ 
quiries and Reports Branch. NHLBI, 
National Institutes of Health, Building 
31, Room 5A03, Bethesda. Md. 20014, 
301-496-4236, will provide summaries 
of the meeting and roster of the com¬ 
mittee members. Dr. Basil M. Rifkind, 
Chief. Lipid Metabolism Branch, 
NHLBI, Federal Building. Room 302, 
301-496-1681, will furnish substantive 
program information. 

(Catalog of Federal Domestic Assistance 
Program No. 13.837, National Institutes of 
Health.) 

Dated: November 30, 1977. 

Suzanne L. Fremeau, 
Committee Management Officer, 
National Institutes of Health. 
[FR Doc. 77-35883 Filed 12-15-77; 8:45 am] 


[ 4110 - 08 ] 

NATIONAL ADVISORY COUNCIL ON AGING 
Mooting 

Pursuant to P.L. 92-463, notice is 
hereby given of the meeting of the Na- 


FEDERAL REGISTER, VOL 42, NO. 242—FRIDAY, DECEMBER 16, 1977 








63478 


NOTICES 


tional Advisory Council on Aging. Na¬ 
tional Institute on Aging, on January 
30-31, and February 1. 1978, in Build¬ 
ing 31C, Conference Room 8, National 
Institutes of Health, Bethesda, Md. 

The meeting will be open to the 
public from 9 a.m. until adjournment 
on January 30 and 31 for introductory 
remarks, status reports, presentations 
by NIH Institute Directors. NIH 
Deputy Director, and invited speakers. 
Attendance by the public will be limit¬ 
ed to space available. 

In accordance with the provisions 
set forth in sections 552b(c)(4) and 
552b(c)(6), Title 5, U.S. Code and sec¬ 
tion 10(d) of P.L. 92-463, the meeting 
will be closed to the public on Febru¬ 
ary 1 from 9 a.m. to adjournment that 
day for the review, discussion, and 
evaluation of individual grant applica¬ 
tions. These applications and the dis¬ 
cussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and per¬ 
sonal information concerning individ¬ 
uals associated with the applications. 

Mrs. Suzanna Porter, Council Secre¬ 
tary. National Institute on Aging, 
Building 31, Room 5C-07, National In¬ 
stitutes of Health. Bethesda. Md.. area 
code 301-496-5345, will furnish sub¬ 
stantive program information. 

(Catalog of Federal Domestic Assistance 
Program No. 13.866, National Institutes of 
Health.) 

Dated: December 7,1977. 

Suzanne L. Fremeau, 
Committee Management Officer , 
National Institute of Health, 
CFR Doc. 77-35886 Filed 12-15-77; 8:45 am) 


[ 4110 - 08 ] 

NATIONAL ADVISORY DENTAL RESEARCH 
COUNCIL 

Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the Na¬ 
tional Advisory Dental Research 
Council. National Institute of Dental 
Research, on February 2-3, 1978, in 
Building 31C, Conference Room 8. Na¬ 
tional Institutes of Health, Bethesda. 
Md. This meeting will be open to the 
public from 9 a.m. to adjournment on 
February 3 for general discussion and 
program presentations. Attendance by 
the public will be limited to space 
available. 

In accordance with the provisions 
set forth in sections 552b(c)(4) and 
552b(c)(6), Title, 5, U.S. Code and sec¬ 
tion 10(d) of Pub. L. 92-463, the meet¬ 
ing of the Council will be closed to the 
public on February 2. from 9 a.m. to 
adjournment for the review,. discus¬ 
sion, and evaluation of individual 
grant applications. These applications 
and the discussions could reveal confi¬ 
dential trade secrets or commercial 


property such as patentable material, 
and personal information concerning 
individuals associated with the appli¬ 
cations. 

Mrs. Edith G. Sharpless, Committee 
Management Assistant, National Insti¬ 
tute of Dental Research. National In¬ 
stitutes of Health, Building 31C, Room 
2C-39, Bethesda, Md. 20014, phone 
301-496-6705, will furnish rosters of 
committee members, a summary of 
the meeting, and other information 
pertaining to the meeting. 

Dated: December 7. 1977. 

(Catalog of Federal Domestic Assistance 
Program Nos. 13-840 through 13-845, and 
13-878. National Institutes of Health.) 

Suzanne L. Fremeau, 
Committee Management Officer, 
National Institutes of Health. 

(FR Doc. 77-35888 Filed 12-15-77; 8:45 am] 


[ 4110 - 08 ] 

NATIONAL ADVISORY RESEARCH RESOURCES 

COUNCIL 

Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the Na¬ 
tional Advisory Research Resources 
Council, Division of Research Re¬ 
sources (DRR), January 30-31, 1978, 
Conference Room 10, Building 31, Na¬ 
tional Institutes of Health, Bethesda. 
Md. 20014. 

The meeting will be open to the 
public from 9 a.m. to recess on Janu¬ 
ary 30 for: The conduct of Council 
business, including a report by the Di¬ 
rector, DRR; a report by the Deputy 
Director, DRR; a review of the DRR 
Forward Plan 1979-83; a presentation 
by a member of Council entitled, 
“Studies in Animals for the Benefit of 
Animals and People”; a presentation 
by a member of the NIH staff entitled, 
“Technology Transfer/Consensus 
Building;” and a review of the func¬ 
tions of the Division’s General Clinical 
Research Centers Program. Atten¬ 
dance by the public will be limited to 
space available. 

In accordance with the provisions 
set forth in Sections 552b(c)(4) and 
552b(c)(6) under Title 5, U.S. Code and 
Section l(Xd) of Pub. L. 92-463, the 
meeting will be closed to the public on 
January 31 from 8:30 a.m. to adjourn¬ 
ment for the review, discussion, and 
evaluation of individual grant applica¬ 
tions. These applications and the dis¬ 
cussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and per¬ 
sonal information concerning individ¬ 
uals associated with the applications. 

Mr. James Augustine. Information 
Officer, Division of Research Re¬ 
sources, National Institutes of Health, 
Room 5B13, Building 31, Bethesda, 
Md. 20014, 301-496-5545, will provide 


summaries of the meeting and rosters 
of the Council members. Dr. James F. 
O’Donnell. Deputy Director, Division 
of Research Resources, National Insti¬ 
tutes of Health, Room 5B03, Building 
31. Bethesda. Md. 20014, 301-496-6023, 
will furnish substantive program infor¬ 
mation and will receive any comments 
pertaining to this announcement. 

Dated: November 30, 1977. 

(Catalog of Federal Domestic Assistance 
Program Nos. 13.306; 13.333; 13.337; 13.371; 
13.375; National Institutes of Health.) 

Suzanne L. Fremeau, 
Committee Management Officer , 
National Institutes of Health. 
TFR Doc. 77-35880 Filed 12-15-77; 8:45 am) 


[ 4110 - 08 ] 

NATIONAL ARTHRITIS, METABOLISM, AND 

DIGESTIVE DISEASES ADVISORY COUNCIL 

M««ting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the Na¬ 
tional Arthritis. Metabolism, and Di¬ 
gestive Diseases Advisory Council and 
its subcommittees on January 25-27, 
1978, in Conference Room 8, Building 
31, National Institutes of Health, Be¬ 
thesda. Md. This meeting will be open 
to the public from 8:30 a.m. to 12:30 
p.m. the first day to discuss adminis¬ 
trative reports. Attendance by the 
public will be limited to space avail¬ 
able. 

In accordance with provisions set 
forth in Sections 552b(c)(4) and 
552b(c)(6), Title 5. UJ5. Code and Sec¬ 
tion 10(d) of Pub. L. 92-463, the meet¬ 
ings of the Digestive Diseases Subcom¬ 
mittee; the Arthritis, Bone, and Skin 
Diseases Subcommittee; the Diabetes. 
Endocrine, and Metabolic Diseases 
Subcommittee; and the Kidney. Uro- 
logic and Blood Diseases Subcommit¬ 
tee, will be closed on January 25 from 
1:30 p.m. to closing. Building 31, exact 
room assignments to be announced 
later, for the review, discussion and 
evaluation of individual grant applica¬ 
tions. On January 26, the full Council 
meeting will be closed from 8:30 a.m. 
to closing, and on January 27, from 
8:30 a.m. to adjournment, for the 
review, discussion and evaluation of re¬ 
search grant applications. These appli¬ 
cations and the discussions could 
reveal confidential trade secrets or 
commercial property such as patent- 
able material, and personal informa¬ 
tion concerning individuals associated 
with the applications. 

Messrs. James N. Ford ham and Leo 
E. Treacy, Office of Scientific and 
Technical Reports. NIAMDD, Nation¬ 
al Institutes of Health. Budding 31. 
Room 9A04, Bethesda, Md. 20014, 301- 
496-3583, will provide summaries of 
the meeting. 

Dated: December 7, 1977. 
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(Catalog of Federal Domestic Assistance 
Program No. 13.846-850, National Institutes 
of Health.) 

Suzanne L. Fremeau, 
Committee Management Officer, 
National Institutes of Health, 

[FR Doc. 77-35887 Filed 12-15-77; 8:45 am] 


[ 4110 - 08 ] 

NEUROLOGICAL DISORDERS PROGRAM— 
PROJECT REVIEW D COMMITTEE 

Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Neurological Disorders Program—Pro¬ 
ject Review B Committee. National In¬ 
stitutes of Health, February 10 and 11. 
1978. in the Chevy Chase Bethesda 
Holiday Inn Motel, 5520 Wisconsin 
Avenue. Bethesda, Md. 20016. 

This meeting will be open to the 
public from 8:30 a.m. until 10 a.m. on 
February 10. to discuss program plan¬ 
ning and program accomplishments. 
Attendance by the public will be limit¬ 
ed to space available. In accordance 
with the provisions set forth in Sec¬ 
tion 552b(c)(4), and 1552b(c)(6), Title 
5. U.S. Code and Section 10(d) of Pub. 
L. 92-463, the meeting will be closed to 
the public on February 10 from 10 
a.m. to adjournment on February 
11th, for the review, discussion and 
evaluation of individual grant applica¬ 
tions. The applications and the discus¬ 
sion could reveal confidential trade se¬ 
crets or commercial property such as 
patentable material, and personal in¬ 
formation concerning individuals asso¬ 
ciated with the applications. 

Mr. Robert N. Hinkel, Acting Chief, 
Office of Scientific and Health Re¬ 
ports. Building 31, Room 8A03, NIH, 
NINCDS, Bethesda, Md. 20014, tele¬ 
phone 301-496-5751, will furnish sum¬ 
maries of the meeting and rosters of 
committee members. 

Dr. John W. Diggs, Executive Secre¬ 
tary, Federal Building, Room 9C10B, 
Bethesda, Md. 20014, 301-496-9223. 
will furnish substantive program infor¬ 
mation. 

Dated: December 7, 1977. 

(Catalog of Federal Domestic Assistance 
Program No. 13.852. National Institutes of 
Health.) 

Suzanne L. Fremeau, 
Committee Management Officer, 
National Institutes of Health, 
[FR Doc. 77-35890 Filed 12-15-77; 8:45 am) 


[ 4110 - 08 ] 

REVIEW OF CONTRACT PROPOSALS AND 
GRANT APPLICATIONS 

Miitiny 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meetings of com¬ 


mittees advisory to the National 
Cancer Institute. 

These meetings will be open to the 
public to discuss administrative details 
or other issues relating to committee 
business as indicated in the notice. At¬ 
tendance by the public will be limited 
to space available. 

These meetings will be closed to the 
public as indicated below in accor¬ 
dance with the provisions set forth in 
Sections 552b(c)<4) and 552b(c)(6). 
Title 5. U.S. Code and Section 10(d) of 
Pub. L. 92-463, for the review, discus¬ 
sion and evaluation of individual con¬ 
tract proposals and grant applications, 
as indicated. These proposals and ap¬ 
plications and the discussions could 
reveal confidential trade secrets or 
commercial property such as patent- 
able material, and personal informa¬ 
tion concerning individuals associated 
with the proposals and applications. 

Mrs. Marjorie F. Early. Committee 
Management Officer, NCI. Building 
31, room 4B43, National Institutes of 
Health, Bethesda, Md. 20014 (301-496- 
5708) will furnish summaries of the 
meetings and rosters of committee 
members, upon request. Other infor¬ 
mation pertaining to the meeting can 
be obtained from the Executive Secre¬ 
tary indicated. Meetings will be held 
at the National Institutes of Health. 
9000 Rockville Pike, Bethesda, Md. 
20014, unless otherwise stated. 

National Prostatic Cancer Project 
Working Cadre 

Date and time: January 6, 1978; 8:30 a.m. 
Place: Building 31C, Conference Room 8. 

National Institutes of Health. 

Type of meeting: Open. January 6. 8:30 
a.m.-9:00 a.m. Closed. January 6. 9:00 
a.m.-adjournment. 

Closure reason: To review research grant 
applications. 

Executive Secretary: Dr. Andrew Chlarodo. 
Room 853, Westwood Building, National 
Institutes of Health. Phone: 301-496-7194. 

(Catalog of Federal Domestic Assistance 
Numbers 13.393; 13.394; 13.395, National In¬ 
stitutes of Health.) 

Breast Cancer Task Force Committee 

Date and time: January 10-12, 1978: 8:00 
p.m. 

Place: Building 1. Wilson Hall. National In¬ 
stitutes of Health. 

Type of meeting: Open. January 10, 8:00 
p.m.-adjournment. Open, January 11. 8:30 
a.m.-adjoumment. Closed. January 12. 
8:30 a.m.-adjoumment. 

Closure reason: To review research contract 
proposals. 

Executive Secretary: Dr. D. Jane Taylor. 
Landow Building. Room 4A22, National 
Institutes of Health. Phone: 301-496-6718. 

(Catalog of Federal Domestic Assistance 
Numbers 13.394, 13.395. 13.396, National In¬ 
stitutes of Health.) 

Developmental Therapeutics Committee 

Date and time: January 26, 1978: 9 a.m. 
Place; Blair Building, Room 110. 8300 Coles- 
viile Road, Silver Spring, Md. 20910. 


Type of meeting: Open. January 26. 9 a.m.- 
9:30 a.m. Closed, January 26. 9:30 a.m.-ad¬ 
joumment. 

Closure reason: To review research contract 
proposals. 

Executive Secretary: Dr. J. A. R. Mead. 
Blair Building. Room 5A03A. National In¬ 
stitutes of Health. Phone: 301-427-7263. 

(Catalog of Federal Domestic Assistance 
Number 13.395, National Institutes of 
Health.) 

Committee on Cytology Automation 

Dates and time: January 26-27. 1978; 8:30 
a.m. 

Place: Building 31C, Conference Room 9. 

National Institutes of Health. 

Type of meeting: Open. January 26. 8:30 
a.m.-9:30 a.m. Closed. January 26. 9:30 
a.m.-5 p.m Closed. January 27. 8:30 a.m.- 
adjoumment. 

Closure reason: To review research contract 
proposals. 

Executive Secretary: Dr. Bill Bunnag. Build¬ 
ing 10. Room 1A21. National Institutes of 
Health. Phone: 301-496-5282. 

(Catalog of Federal Domestic Assistance 
Number 13.394, National Institutes of 
Health.) 

Virus Cancer Program Scientific Review 
Committee 

Dates and time: January 27. 1978. 9 a.m. 
Place: Building 37. Room 1B04, National In¬ 
stitutes of Health. 

Type of meeting: Open, January 27. 9 a.m.- 
9:30 a.m. Closed, January 27, 9:30 ajn.-ad- 
joumment. 

Closure reason: To review research contract 
proposals. 

Executive Secretary: Dr. Clarice E. Gaylord, 
Landow Building. Room 9A12, National 
Institutes of Health. Phone: 301-496-6085. 

(Catalog of Federal Domestic Assistance 
Number 13.393. National Institutes of 
Health.) 

Dated: November 30, 1977. 

Suzanne L. Fremeau, 
Committee Management Officer , 
National Institutes of Health, 

[FR Doc. 77-35882 Filed 12-15-77; 8:45 am) 


[ 4110 - 08 ] 

SICKLE CELL DISEASE ADVISORY COMMITTEE 
Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Sickle Cell Disease Advisory Commit¬ 
tee, National Heart, Lung, and Blood 
Institute, January 19 and 20. 1978. 
The meeting will be held In Confer¬ 
ence Room 9, C-Wing. Building 31. Na¬ 
tional Institutes of Health, Bethesda, 
Md. 20014. The entire meeting will be 
open to the public from 8:30 a.m. to 5 
p.m. on both days, to discuss recom¬ 
mendations on the implementation 
and evaluation of the Sickle Cell Dis¬ 
ease Program. Attendance by the 
public will be limited to space avail¬ 
able. 

Mr. York Onnen, Chief. Public In¬ 
quiries and Reports Branch, NHLBI, 
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NIH, Building 31, Room 5A03 (301- 
496-4236), will provide summaries of 
the meeting and rosters of Committee 
members. 

Mr. Howard F. Manly, Executive 
Secretary, Sickle Cell Disease Advisory 
Committee, NHLBI, NIH, Building 31, 
Room 4A29 (301-496-6931), will fur¬ 
nish substantive program information. 

Dated: November 30, 1977. 

Suzanne L. Fremeau, 
Committee Management Officer , 
National Institutes of Health, 
[FR Doc. 77-35884 Filed 12-15-77; 8:45 am] 


[ 4110 - 83 ] 

Health Resources Administration 

APPLICATION ANNOUNCEMENT FOR GRANTS 
FOR PREDOCTORAL TRAINING IN FAMILY 
MEDICINE 

The Bureau of Health Manpower, 
Health Resources Administration, an¬ 
nounces that applications for fiscal 
year 1978 grants for predoctoral train¬ 
ing in family medicine are now being 
accepted under the authority of sec¬ 
tion 786(a) of the Public Health Ser¬ 
vice Act, as amended by the Health 
Professions Educational Assistance 
Act of 1976 (Pub. L. 94-484). Federal 
assistance for predoctoral training in 
family medicine was formerly support¬ 
ed under section 772 of the PHS Act; 
however, all proposals submitted 
under this announcement will be con¬ 
sidered as new competitive proposals. 

Section 786(a) authorizes the award 
of grants to assist in meeting the costs 
of planning, developing, and operat¬ 
ing, or participating in approved pre¬ 
doctoral training programs in the field 
of family medicine. Under this author¬ 
ity. grants for such training will be 
awarded to public or nonprofit private 
schools of medicine and osteopathy. 

Grants may include support for the 
program only or support of both the 
program and trainee. It is expected 
that programs supported will have a 
comprehensive and integrated instruc¬ 
tional program in family medicine. 
Support can be requested for curricu¬ 
lum development and/or clerkships, 
preceptorships. student assistantships, 
or a combination of these program 
components. 

Request for application materials 
and questions regarding grants policy 
should be directed to: 

Grants Management Officer, Bureau of 
Health Manpower, HRA, Center Building, 
Room 4-22, 3700 East-West Highway. Hy- 
attsvllle, Md. 20782. phone 301-436-6564. 

To be considered for fiscal year 1978 
funding, applications must be received 
by the Grants Management Officer, 
BHM, HRA, at the above address no 
later than January 16. 1978. 

Should additional programmatic in¬ 
formation be required, please contact: 


Professional Education and Development 
Branch, Division of Medicine, Bureau of 
Health Manpower, HRA, Center Building, 
Room 4-44, 3700 East-West Highway, Hy- 
attsville, Md. 20782, phone 301-436-6580. 

Dated: December 8. 1977. 

James A. Walsh, 

Acting Deputy Administrator , HRA. 
(FR Doc. 77-35770 Filed 12-14-77; 8:45 am) 


[ 4310 - 70 ] 

DEPARTMENT OF THE INTERIOR 

National Park Sorvico 
FORT SUMTER NATIONAL MONUMENT 

Notico of Intention To Extend Concession 
Contract 

Pursuant to the provisions of section 
5 of the Act of October 9, 1965 (79 
Stat. 969; 16 U.S.C. 20). public notice is 
hereby given that on January 16, 1978, 
the Department of the Interior, 
through the Director of the National 
Park Service, proposes to extend the 
concession contract with Fort Sumter 
Tours, Inc., authorizing it to continue 
to provide concession facilities and ser¬ 
vices for the public at Fort Sumter Na¬ 
tional Monument for a period of nine 
(9) months from January 1, 1978, 
through September 30, 1978. 

It has been determined that the pro¬ 
posed extension of this contract does 
not have potential for causing signifi¬ 
cant environmental impact and there¬ 
fore preparation of an environmental 
assessment is not required. 

The foregoing concessioner has per¬ 
formed its obligations to the satisfac¬ 
tion of the Secretary under an existing 
contract which expires by limitation 
of time on December 31, 1977, and 
therefore, pursuant to the Act of Oc¬ 
tober 9, 1965, as cited above, is entitled 
to be given preference in the renewal 
of the contract and in the negotiation 
of a new contract. This provision, in 
effect, grants Fort Sumter Tours. Inc., 
as the present satisfactory concession¬ 
er. the right to meet the terms of re¬ 
sponsive offers for the proposed new 
contract and a preference in the award 
of the contract, if the offer of Fort 
Sumter Tours, Inc., is substantially 
equal to others received. The Secre¬ 
tary is also required to consider and 
evaluate all proposals received as a 
result of this notice. Any proposal to 
be considered and evaluated must be 
submitted on or before January 16, 
1978. 

Interested parties should contact the 
Assistant Director, Special Services, 
National Park Service, Washington, 
D.C. 20240, for information as to the 
requirements of the proposed exten¬ 
sion. 


Dated: December 8, 1977. 

Ira J. Hutchison, 
Acting Director, 
National Park Service. 
[FR Doc. 77-35892 Filed 12-15-77; 8:45 am] 


[ 4310 - 70 ] 

PANTHER JUNCTION AREA, BIG BEND 
NATIONAL PARK, TEX. 

Proposed Development Concept Plon; 

Availability of Environmental Assessment 

The National Park Service has pre¬ 
pared an environmental assessment of 
alternatives being considered for the 
development concept plan at Panther 
Junction in Big Bend National Park. 
Brewster County, Tex. 

Issues addressed in the environmen¬ 
tal assessment include the addition of 
concessioner maintenance/storage fa¬ 
cilities and residences, expansion of 
the Park employees residential area, 
expansion of the visitor center and/or 
administrative facilities, and the circu¬ 
lation pattern and utility systems at 
Panther Junction. 

The National Park Service will con¬ 
sult with various Federal, State, and 
local government agencies, and with 
individuals and organizations on the 
environmental assessment. 

The environmental assessment is 
available from and for inspection at 
the following locations: Big Bend Na¬ 
tional Park, Tex. 79834; Southwest Re¬ 
gional Office. National Park Service. 
1100 Old Santa Fe Trail, P.O. Box 728, 
Santa Fe, N. Mex. 87501; and National 
Park Service, Room 10-G-3. Fritz G. 
Lanham Federal Center, 819 Taylor 
Street, Fort Worth, Tex. 76102. 

Comments on the environmental as¬ 
sessment or on the development con¬ 
cept for Panther Junction should be 
sent to the Superintendent. Big Bend 
National Park, Tex. 79834. The record 
will remain open until January 16, 
1978, during which time written com¬ 
ments will be received and considered. 
Following review of all public com¬ 
ments received, an alternative or com¬ 
binations thereof will be selected and 
a decision will be made as to whether 
or not the proposal selected will sig¬ 
nificantly affect the environment. 

Dated: November 2, 1977. 

Theodore R. Thompson. 

Acting Regional Director , South¬ 
west Region, National Park 
Service. 

[FR Doc. 77-35893 Filed 12-15-77; 8:45 am) 


[ 4310 - 70 ] 

STANDARD CONCESSION CONTRACT 
Proposed Revision III 

On July 12, 1976, the National Park 
Service published in the Federal Reg- 
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ister a proposed revision to the cur¬ 
rently used standard concession con¬ 
tract. The proposed new contract was 
made available for public review and 
comment for a period of ninety (90) 
days following publication in the Fed¬ 
eral Register and ending October 12, 
1976. The National Park Service by 
this publication is again soliciting writ¬ 
ten comments on or before February 
16. 1978. 

As a result of the first publication, a 
total of 41 written responses were re¬ 
ceived. Approximately sixty (60) per¬ 
cent represented National Park Ser¬ 
vice field offices, the General Account¬ 
ing Office, Solicitors* opinions, and 
Office of Audit and Investigation. 
About thirty-three (33) percent repre¬ 
sented individual concessioners and 
the Conference of National Park Con¬ 
cessioners, which as a group stated 
that the proposed revisions would de¬ 
stroy the concession system as it is 
now known and is contrary to the 
intent of Pub. L. 89-249 (79 Stat. 969; 
16 U.S.C. 20). Seven (7) percent of the 
comments represented the National 
Parks and Conservation Association 
who strongly supported the proposed 
changes, and two other individuals 
who generally took opposite positions 
on the revision. 

An attempt was made to utilize as 
many of the comments and recommen¬ 
dations as was appropriate. Within 
each of the three categories of re¬ 
sponses received, concessioners, out¬ 
side interest, and field offices, there 
seemed to be wide disagreement on 
many issues. However, on balance, the 
reaction to changes in the contract 
language was very favorable with the 
exception of the concessioners. As a 
result, proposed II was prepared based 
on the public comments received. 

At that point, a panel of highly 
qualified persons representing the 
business community was convened to 
get its views. Their views and com¬ 
ments have been considered and pro¬ 
posed III drafted. 

The major areas of concern seem to 
center around: (1) The addition of cer¬ 
tain Secretarial authority to terminate 
contracts for convenience of the Gov¬ 
ernment; (2) the provision for settling 
disputes; (3) the withdrawal of as¬ 
signed facilities; (4) the procedure for 
approving the sale or transfer of oper¬ 
ations; and (5) the term of future con¬ 
cession contracts. 

With regard to the termination pro¬ 
vision, we consider that the Secretary 
has inherent authority to terminate 
any concession contract and that the 
present contract includes such a provi¬ 
sion by operation of law. It is impera¬ 
tive that the Secretary retain this au¬ 
thority. To have less authority would 
be inconsistent with the primary obli¬ 
gation of preserving and protecting 
park resources. However, the proposed 
III has been modified to permit termi¬ 


nations for convenience only “when 
necessary for the protection of park 
resources or visitors’ safety.” The re¬ 
vised language provides for certain ad¬ 
ditional compensation in the event of 
such termination. 

The disputes clause does not de¬ 
crease the rights of administrative or 
Judicial appeal from that contained in 
the present contract. The dispute pro¬ 
vision should increase the efficiency 
and objectivity of appeals by providing 
established procedures and standards. 

The provision (section 4(a)) whereby 
the Secretary may withdraw any as¬ 
signment of land and buildings used in 
Jthe operation has been revised to show 
that it applies to those lands or build¬ 
ings which are no longer reasonably 
necessary to conduct the operations 
authorized under the contract. It was 
never intended that this provision 
could be used to circumvent other pro¬ 
visions of the contract such as termi¬ 
nation or compensation. 

The procedures relating to sales or 
transfers as previously proposed pre¬ 
sented many obstacles to the potential 
sale of an operation. However, the pri¬ 
mary objective was to insure Service 
approval prior to such transactions 
being consummated. This provision 
has been revised. It is felt that this re¬ 
vision satisfies those objectives and re¬ 
moves unnecessary procedures. 

The length of concession contract 
terms is not affected by the current 
standard contract or the revised stan¬ 
dard contract. 

The removal of a footnote referenc¬ 
ing 20- or 30-year contracts has no 
bearing on the term of a contract to be 
negotiated. This seems self-explana¬ 
tory. 

In addition, there follows a synopsis 
of other significant changes made to 
the proposed standard contract lan¬ 
guage as previously published. 

1. “Whereas” Clauses. The “Where¬ 
as” clauses of the current standard 
contract have been included with some 
modification to reflect statutory au¬ 
thority. 

2. Section 1. The reference to plan¬ 
ning and design costs not being consid¬ 
ered as part of an improvement pro¬ 
gram has been deleted and a “circum¬ 
stances beyond control” provision has 
been added with respect to improve¬ 
ment programs. 

3. Section 2. The “preferential 
right” provisions have been clarified 
and the phrase “under substantially 
the same terms and conditions” as a 
condition of the right of first refusal. 

4. Section 4. A new sentence has 
been added to reference compensation 
for withdrawal of Government land or 
buildings. 

5. Section 8 . The requirement for 
submission of State and Federal 
income tax returns has been amended 
to require submission only upon re¬ 
quest but to require financial reports 
to be consistent with such returns. 


6. Section 11. The word convenience 
has been omitted for lack of definition 
in this and other related sections of 
the contract. The language now pro¬ 
vides that the Secretary may termi¬ 
nate or suspend operations when nec¬ 
essary to protect the health and safety 
of visitors and employees or to protect 
park resources. 

7. Section 12. A subsection (c)(2) has 
been added to clarify compensation 
where facilities are removed but oper¬ 
ations continued. 

8. Section 15. This section has been 
revised to be more definitive and to 
provide more specific insurance re¬ 
quirements. It would provide more 
comprehensive coverage for the con¬ 
cessioner and the Government. 

9. Section 17. Revised to clarify that 
disputes will be in accordance with the 
rules of the Board of Contract Ap¬ 
peals. 

10. Section 18. Subsection (c) has 
been amended to make clear that it 
does not interfere with authorized ac¬ 
tivities of the concessioner, but. 
rather, only reserves certain rights to 
the Secretary to undertake interpre¬ 
tive and other activities. 

Written comments should be ad¬ 
dressed to the Director, National Park 
Service, Department of the Interior. 
Washington, D C. 20240. Copies of pro¬ 
posed III are available at the same ad¬ 
dress. 

Dated: December 8. 1977. 

William J. Whalen, 
Director , 

National Park Service. 

CFR Doc. 77-35891 Filed 12-15-77; 8:45 ami 


[ 7020 - 02 ] 

INTERNATIONAL TRADE 
COMMISSION 

[TA-201-27J 

BOLTS, NUTS, ANO LARGE SCREWS OF IRON 
OR STEEL 

Report to the Preiident 

December 8, 1977. 

To the President. In accordance with 
section 201(d)(1) of the Trade Act of 
1974 (88 Stat. 1978), the U.S. Interna¬ 
tional Trade Commission herein re¬ 
ports the results of an investigation re¬ 
lating to bolts, nuts, and large screws 
of iron or steel. 

The investigation to which this 
report relates (investigation No. TA- 
201-27) was undertaken to determine 
whether— 

lag screws or bolts, bolts (except mine-roof 
bolts) and bolts and their nuts Imported in 
the same shipment, nuts, and screws having 
shanks or threads over 0.24 inch in diame¬ 
ter. all the foregoing of iron or steel, pro¬ 
vided for in items 646.49, 646.54, 646.56, 
646.63 and 646.79 of the Tariff Schedules of 
the United States (TSUS), 
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are being imported into the United 
States in such increased quantities as 
to be a substantial cause of serious 
injury, or the threat thereof, to the 
domestic industry producing an article 
like or directly competitive with the 
imported article. 

The Commission instituted the in¬ 
vestigation under the authority of sec¬ 
tion 201(b)(1) of the Trade Act on 
June 22, 1977, following receipt, on 
June 10, 1977, of a petition for import 
relief under section 201 filed by the 
United States Fastener Manufacturing 
Group, the United Steel Workers of 
America, and the International Associ¬ 
ation of Machinists and Aerospace 
Workers. 

The Commission held a public hear¬ 
ing on this matter in Washington. 
D.C., on September 29 and 30, 1977. 
All interested persons were given an 
opportunity to be present, to present 
evidence, and to be heard. 

Notice of the institution of the in¬ 
vestigation and hearing was published 
in the Federal Register of June 28, 
1977 (42 FR 32852), and notice of the 
rescheduling of the public hearing 
from October 11. 1977, to September 
29, 1977, was published in the Federal 
Register of July 18, 1977 (42 FR 
36896). 

The information for this report was 
obtained from field work and inter¬ 
views by members of the Commission’s 
staff, from other Federal agencies, 
from responses to the Commission’s 
questionnaires, from information pre¬ 
sented at the public hearings, from 
briefs submitted by interested parties, 
and from the Commission’s files. 

A transcript of the hearings and 
copies of briefs submitted by interest¬ 
ed parties in connection with the in¬ 
vestigation are attached. 1 


•Attached to the original report sent to 
the President, and available for inspection 
at the U.S. International Trade Commis¬ 
sion, except for material submitted in confi¬ 
dence. 

There were no significant imports of 
bolts, nuts, and large screws from 
countries whose imports are presently 
subject to the rates of duty set forth 
in column 2 of the TSUS. The import 
relief recommended herein, therefore, 
is not addressed to imports from such 
countries. Certain recommended relief 
measures would involve the imposition 
of rates of duty on imports from coun¬ 
tries whose imports are currently sub¬ 
ject to rates of duties in column 1 
which are higher than the rates set 
forth in column 2. Should such recom¬ 
mended, or any other, rates of duty 
higher than the column 2 rates be pro¬ 
claimed by the President, it would be 
necessary for him to conform column 
2 by proclaiming rates thereof that are 
the same as those proclaimed in 
column 1.* 


•See Article I. General Agreement on Tar¬ 
iffs and Trade (Basic Instruments and Se¬ 


lected Documents, vol. IV, March 1969). and 
General Headnote 4, Tariff Schedules of 
the United States (19 U.S.C. 1202). 

Determinations, Findings, and 
Recommendations of the Commission 

DETERMINATIONS 

On the basis of the investigation, 
the Commission determines (Commis¬ 
sioner Ablondi dissenting. Vice Chair¬ 
man Park and Commissioner Alberger 
not participating) that— 

lag screws or bolts, bolts, (except mine-roof 
bolts) and bolts and their nuts imported In 
the same shipment, nuts, and screws having 
shanks or threads over 0.24 inch in diame¬ 
ter, all the foregoing of iron or steel, pro¬ 
vided for in items 646.49, 646.54, 646.56. and 
646.63 of the Tariff Schedules of the United 
States (TSUS), 

are being imported into the United 
States in such increased quantities as 
to be a substantial cause of serious 
injury, 1 or the threat thereof,* to the 
domestic industry producing articles 
like or directly competitive with the 
imported articles. The Commission 
makes no determination with respect 
to imports of Canadian articles ad¬ 
mitted free of duty as original equip¬ 
ment for motor vehicles under item 
646.79 of the TSUS.* 


‘Chairman Mlnchew and Commissioner 
Bedell find serious injury with respect to 
imports of such articles. 


* Commissioner Moore finds threat of seri¬ 
ous injury with respect to imports of such 
articles. 


* The affirmative determinations of Chair¬ 
man Mlnchew and Commissioner Moore in¬ 
cluded imports of such Canadian articles; 
Commissioner Bedell's affirmative determi¬ 
nation did not include such articles; Com¬ 
missioner Ablondl’s negative determination 
was with respect to all of the imported arti¬ 
cles under investigation, including these Ca¬ 
nadian articles; and Vice Chairman Parker 
and Commissioner Alberger did not partici¬ 
pate in the determination. 

FINDINGS AND RECOMMENDATIONS 

The Commission finds and recom¬ 
mends 1 (Vice Chairman Parker and 
Alberger not participating) that to 
prevent * or remedy * such injury it is 
necessary to impose rates of duty (a) 
in lieu of the present rates of duty 
with respect to lag screws or bolts and 
screws having shanks or threads over 
0.24 inch in diameter, of iron or steel, 
provided for in items 646.49 and 646.63 
of the TSUS, and (b) in addition to 
the present rates with respect to bolts 
(except mine roof bolts) and bolts and 
their nuts imported in the same ship¬ 
ment, and nuts, of iron or steel, pro¬ 
vided for in items 648.54 and 646.56 of 
the TSUS, as follows— 

Percent ad 
valorem 

1st year. . 30 

2d year..................... 30 


Percent ad 
tolorem 

3d year............ 25 

4th year.... w .«...... 20 

5th year.... 20 


•Having made a negative determination 
Commissioner Ablondi abstains from any 
recommendation of remedy. 


* Commissioner Moore, having found a 
threat of serious Injury, finds and recom¬ 
mends relief necessary to prevent such 
threatened injury. 


•Chairman Minchew and Commissioner 
Bedell, having found serious injury find and 
recommend relief necessary to remedy such 
injury. 

By order of the Commission. 

Issued: December 13. 1977. 

Kenneth R. Mason, 
Secretary . 

[FR Doc. 77-36038 Filed 12-15-77; 8:45 am) 


[ 4510 - 30 ] 

DEPARTMENT OF LABOR 

Employment and Training Administration 

EMPLOYMENT TRANSFER AND BUSINESS COM¬ 
PETITION DETERMINATIONS UNDER THE 

RURAL DEVELOPMENT ACT 

Notlco of Applications 

The organizations listed in the at¬ 
tachment have applied to the Secre¬ 
tary of Agriculture for financial assis¬ 
tance in the form of grants, loans, or 
loan guarantees in order to establish 
or improve facilities at the locations 
listed for the purposes given in the at¬ 
tached list. The financial assistance 
would be authorized by the Consoli¬ 
dated Farm and Rural Development 
Act, as amended, 7 U.S.C. 1924(b), 
1932, or 1942(b). 

The Act requires the Secretary of 
Labor to determine whether such Fed¬ 
eral assistance is calculated to or is 
likely to result in the transfer from 
one area to another of any employ¬ 
ment or business activity provided by 
operations of the applicant. It is per¬ 
missible to assist the establishment of 
a new branch, affiliate or subsidiary, 
only if this will not result in increased 
unemployment in the place of present 
operations and there is no reason to 
believe the new facility is being estab¬ 
lished with the intention of closing 
down an operating facility. 

The Act also prohibits such assis¬ 
tance if the Secretary of Labor deter¬ 
mines that it is calculated to or is 
likely to result in an increase in the 
production of goods, materials, or com¬ 
modities, or the availability of services 
or facilities in the area, when there is 
not sufficient demand for such goods, 
materials, commodities, services, or fa¬ 
cilities to employ the efficient capacity 
of existing competitive commercial or 
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industrial enterprises, unless such fi¬ 
nancial or other assistance will not 
have an adverse effect upon existing 
competitive enterprises in the area. 

The Secretary of Labor’s review and 
certification procedures are set forth 
at 29 CFR Part 75. In determining 
whether the applications should be ap¬ 
proved or denied, the Secretary will 
take into consideration the following 
factors: 

1. The overall employment and un¬ 
employment situation in the local area 
in which the proposed facility will be 
located. 

2. Employment trends in the same 
industry in the local area. 

3. The potential effect of the new 
facility upon the local labor market, 
with particular emphasis upon its po¬ 
tential impact upon competitive enter¬ 
prises in the same area. 

4. The competitive effect upon other 
facilities in the same industry located 
in other areas (where such competi¬ 
tion is a factor). 

5. In the case of applications involv¬ 
ing the establishment of branch plants 
or facilities, the potential effect of 
such new facilities on other existing 
plants or facilities operated by the ap¬ 
plicant. 

All persons wishing to bring to the 
attention of the Secretary of Labor 
any information pertinent to the de¬ 
terminations which must be made re¬ 
garding these applications are Invited 
to submit such information in writing 
within two weeks of publication of this 
notice to: Deputy Assistant Secretary 
for Employment and Training. 601 D 
Street NW., Washington, D.C. 20213. 

Signed at Washington, D.C., this 
12th day of December 1977. 

Ernest G. Green, 
Assistant Secretary for 
Employment and Training. 

Applications Received During the Week 
Ending December 9. 1977 


Name of applicant and Principal product or 
location of enterprise activity 


Daytona Land Inc., 
Eddyvllle. Ky. 
Container Corp. of 
Carolina, Fort Mills, 

S.C. 

Jimmie D. and Judy K. 

Basler, Atmore. Ala. 
Piedmont Agri-Systems. 

Inc.. Cleveland. N.C. 
CharCo Maintenance Sc 
Welding. Inc., 
Flomaton. Ala. 

Ceralon Manufacturing 
Corp., Aberdeen. N.C. 

Ernest Alan Thompson. 

Jacksonville. N.C. 
Blanton Plow Co.. Inc.. 

Rome. Ga. 

Rockland Bamberg 
Industries. Inc., 
Bamberg. S.C. 


Recreation and camping 
area. 

Industrial, commercial, 
institutional, and 
municipal solid waste 
removal service. 

Fast food service. 

General contractors. 

Maintenance and small 
construction of large 
oil. gas, and other 
plants. 

Manufacture of table 
lamps, planters, and 
plants. 

Manufacture of 
electrical signs. 

Manufacture of farm 
tillage tools. 

Manufacture of broad 
woven cotton and 
cotton blend textiles, 
spinning, weaving, 
finishing, and printing. 


Name of applicant and Principal product or 
location of enterprise activity 


Howard Industries. Inc., 
Laurel, Miss. 

Kelcel Inc.. Mlnocqua, 
Wls. 

Energy Recovery Co., 
Orient. Ill. 


Wlkomi Manufacturing 
Co.. Litchfield, Ill. 
Southern MInnestoa 
Beet Sugar 
Cooperative. Renville. 
Minn. 

Southwest Louisiana 
Grain, Inc., 

Mermentau. La. 
George-Port of 
Sturbridge, Inc., 
Sturbridge, Mass. 

Timber Resources. Inc., 
Sebec, Maine. 

New England Carpet Co.. 
Inc., Winooski. VL 

Fosterglass. Inc.. Salem, 
N.J. 

Bayshore Foods. Inc. 
(Tenant of Tow'nship 
of Hurlock). Hurlock. 
Md. 

Gulfport Transportation 
Systems, Inc., 

Oulfport. Miss. 
Ag-Mark Inc.. Kinston. 
N.C. 

Insul-Llte Industries. 

Inc.. Moultrie. Ga. 
Pittman Equipment Co.. 
Inc.. Baldwin County. 
Ala. 

PAVCO Industries, Inc.. 
Pascagoula. Miss. 


Amity Leather Products 
Co. (Tenant of City of 
Goldsboro). Goldsboro. 
N.C. 

Cloud-Burst 
Manufacturing Co.. 
Inc.. Moultrie. Ga. 

June Day Manufacturing 
Co. (Tenant of Town 
of Wllliamston). 
Williams ton. N.C. 
Modern Pipe. Inc., 
Becvllle. Tex. 

Croney Manufacturing 
Sc Sales. Sanger. Tex. 


Delta Rice Mill, Inc.. 

Weiner. Ark. 

DHZ Corp., Sikeston. Mo 
Swing Bike. Inc., Logan. 
Utah. 

Andarosa Truck Stop. 

Colorado Springs, Colo. 
Prime Packing Co.. Fort 
Morgan. Colo. 

Macky's Inc., Kapaa. 
Hawaii. 


Bovtno Corp.. Tolleson. 
Ariz. 

Geltelman Tractor and 
Equipment. Inc.. 
Wendell. Idaho. 


Manufacture of utility 
type distribution 
transformers. 

Bowling lanes and 
cocktail lounge. 

Coal-recycling of mine 
refuse, coal, carbon, 
and slurry. 

Manufacture of farm 
machinery. 

Manufacture of beet 
sugar, beet pulp, and 
molasses. 

Soybean elevator. 


Fuel and food services, 
auto and truck repairs, 
and general retail 
supplies. 

Manufacture of prepared 
livestock feed 
supplement. 

Manufacture and 
distribution of tufted 
carpet. 

Manufacture of glass 
containers. 

Hatchery and feed mill. 


Taxicab and limousine 
services. 

Sale and distribution of 
animal health care 
drugs and supplies. 

Manufacture of 
aluminum products. 

Sales and service of 
heavy construction 
type equipment 

Manufacture of 
hardwood paneling and 
wholesale carpeting 
and building supplies. 

Distribution of personal 
leather goods. 


Manufacture. Install, and 
service traveller and 
center-pivot irrigation 
systems. 

Manufacture of ladies' 
apparel (swimwear). 


Manufacture of PVC 
pipes. 

Precision machining, 
fabrication of sheet 
metal products, and 
tool and die making. 

Rice mllL 

Skilled health care. 

Manufacture of the 
"swing bike". 

Gasoline service station 
and restaurant. 

Meat packing. 

Aging, breaking, cutting, 
wrapping, chilling, and 
freezing of beef 
products. 

Meat packing. 

Sales of farm equipment, 
parts, and other farm 
related merchandise, 
and repairs of farm 
equipment. 


Tilbury Fabrics. Inc.. 
Aiken, S.C. 


Manufacture of custom 
made draperies and 
bedspreads. 


CFR Doc. 77-35755 Filed 12-15-77; 8:45 am) 


[ 4510 - 30 ] 

Employment and Training Administration 

MIGRANT AND SEASONAL FARMWORKER 
PROGRAMS 

Farmworker Economic Stimulus Program; 

Selection of Potential Sponsors 

AGENCY: Employment and Training 
Administration, Labor. 

ACTION: Notice. 

SUMMARY: This Notice announces 
the applicants which have been select¬ 
ed as potential sponsors for the mi¬ 
grant and seasonal farmworker eco¬ 
nomic stimulus program under the 
Comprehensive Employment and 
Training Act. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Paul A. Mayrand, Director. 

Office of Farmworker Programs, 

Room 7122, 601 D Street NW.. 

Washington, D.C. 20213, 202-376- 

7288. 

SUPPLEMENTARY INFORMATION: 
On August 2, 1977, the Employment 
and* Training Administration (ETA) 
invited eligible applicants to submit in¬ 
novative proposals in response to com¬ 
petitive “Solicitations for Grant Appli¬ 
cations” (SGA) for two different cate¬ 
gories of activity: (1) Residential Skill 
Training and (2) Employment and 
Training Coordinated with Economic 
Development. These proposals were 
reviewed by the ETA against rating 
criteria contained in the SGA. As a 
result of this review, 18 organizations 
have been designated as potential 
sponsors. Designation as a potential 
sponsor does not commit the ETA to 
award funds to the designee. ETA. 
however, will enter into negotiations 
with each potential sponsor. Each ap¬ 
plicant designated as a potential spon¬ 
sor will be notified in writing of the 
items to be negotiated and the time 
and place of negotiations. If negotia¬ 
tion does not result in a mutually ac¬ 
ceptable proposal, the proposal will be 
rejected and WTitten notification of 
the rejection will be provided to the 
potential sponsor. 

The following organizations, listed 
by State, have been designated as po¬ 
tential sponsors eligible to negotiate 
with ETTA with respect to their propos¬ 
als for program operations under 
either Residential Skill Training or 
Employment and Training Coordinat¬ 
ed with Economic Development: 
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Residential Skill Training 

State and organization name 

Alabama: Tuskegee Institute. Human Re¬ 
sources Development Center. 101 Moton 
Hall. Tuskegee Institute. Ala. 36088. 
California: 

Center for Employment Training. 425 
South Market Street, San Jose, Calif. 
95113. 

National Farm Workers Service Center. 
Inc., P.O. Box 48, Keene. Calif. 93531. 
Florida: Florida Department of Education, 
Knott Building, Tallahassee. Fla. 32304. 
Minnesota: Minnesota Migrant Council. 

P.O. Box 1231, St. Cloud, Minn. 56301. 
Montana: Office of the Governor, Employ¬ 
ment and Training Council, Helena. Mont. 
59601. 

North Carolina: Migrant & Seasonal Farm¬ 
workers Association, Inc., P.O. Box 33315, 
3929 Western Blvd., Raleigh. N.C. 27606. 
Oklahoma: Oklahoma Rural Opportunities 
Development Corp., Plaza Court, Suite 
221, 1100 Classen Drive, POB 60126, Okla¬ 
homa City. Okla. 73106. 

South Carolina: Office of the Governor, 
1800 St. Julian Place. Columbia, S.C. 
29204. 

Texas: Motivation, Education and Training. 
Inc., P.O. Box 1749. Cleveland. Tex. 77327. 

Employment and Training Coordinated 
With Economic Development 

State and organization name 

California: Central Coast Counties Develop¬ 
ment Corp., 7000 Soquel Drive, Aptos, 
Calif. 95003. 

Florida: Seminole Employment Economic 
Development Corp., P.O. Box 2076, 2735 
Mellonville Avenue. Sanford. Fla. 32711. 
Louisiana: Southern Mutual Help Associ¬ 
ation, Inc., 329 South Iberia Street, New 
Iberia, La. 70560. 

Mississippi: Mississippi Action for Commu¬ 
nity Education. 815 Main Street, Green¬ 
ville. Miss. 38701. 

New Mexico: Home Education Livelihood 
Program. 5000 Marble NE, Suite 222, Al¬ 
buquerque, N. Mex. 87110. 

Tennessee: TENCO Development, Inc., Box 
368, Shelbyville, Term. 37160. 

Texas: Mexican-American Center for Eco¬ 
nomic Development, First National Bank 
Building, Suite 309. McAllen. Tex. 78501. 
Washington: Pacific Northwest Rural De¬ 
velopment Corp., 305 Euclid, Grandview, 
Wash. 98930. 

Signed in Washington. D.C., this 
14th day of November, 1977. 

Lamond Godwin, 

Director, 

Office of National Programs. 
[FR Doc. 77-36070 Filed 12-15-77; 8:45 am] 


[ 4510 - 28 ] 

Office of the Secretary 

INVESTIGATIONS REGARDING CERTIFICA¬ 
TIONS OF ELIGIBILITY TO APPLY FOR 
WORKER ADJUSTMENT ASSISTANCE 

Petitions have been filed with the 
Secretary of Labor under section 


221(a) of the Trade Act of 1974 (“the 
act”), and are identified in the appen¬ 
dix to this notice. Upon receipt of 
these petitions, the Director of the 
Office of Trade Adjustment Assis¬ 
tance, Bureau of International Labor 
Affairs, has instituted investigations 
pursuant to section 221(a) of the act 
and 29 CFR 90.12. 

The purpose of each of the investi¬ 
gations is to determine whether abso¬ 
lute or relative increases of imports of 
articles like or directly competitive 
with articles produced by the workers* 
firm or an appropriate subdivision 
thereof have contributed importantly 
to an absolute decline in sales or pro¬ 
duction, or both, of such firm or subdi¬ 
vision and to the actual or threatened 
total or partial separation of a signifi¬ 
cant number or proportion of the 
workers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements will be certified as eligi¬ 
ble to apply for adjustment assistance 
under Title II, Chapter 2. of the Act in 
accordance with t he provisions of Sub¬ 
part B of 29 CFR Part 90. The investi¬ 
gations will further relate, as appro¬ 
priate, to the determination of the 
date on which total or partial separa¬ 


tions began or threatened to begin and 
the subdivision of the firm involved. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioners or any other persons showing a 
substantial interest in the subject 
matter of the investigations may re¬ 
quest a public hearing, provided such 
request is filed in writing with the Di¬ 
rector, Office of Trade Adjustment As¬ 
sistance, at the address shown below, 
not later than December 27, 1977. 

Interested persons are invited to 
submit written comments regarding 
the subject matter of the investiga¬ 
tions to the Director, Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than December 
27, 1977. 

The petitions filed in this case are 
available for inspection at the Office 
of the Director, Office of Trade Ad¬ 
justment Assistance, Bureau of Inter¬ 
national Labor Affairs, U.S. Depart¬ 
ment of Labor, 200 Constitution 
Avenue NW., Washington, D.C. 20210. 

Signed at Washington. D.C., this 
14th day of November 1977. 

Marvin M. Fooks, 
Director, Office of 
Trade Adjustment Assistance. 


Appendix 


Petitioner Union/ Date Date of 

workers or former Location received petition Petition No. Articles produced 

workers of— 


A P. Saar, Inc. Roseburg. Ore. 11/ 1/77 10/26/77 TA-W-2.599. Wood case lead pencils. 

(workers). 

Bel Sportswear Hammonton, N.J 11/ 4/77 11/ 1/77 TA W-2,600......... Ladies’ blazers, skirts, and 

(I.L.G.W.U.). slacks. 

Blny Clothing. Inc, New York. N.Y... 10/27/77 10/21/77 TA-W-2.601. Men's clothing. 

(workers). 

Florshelm Shoe Co. Paducah. Ky- 11/ 3/77 10/ 6/77 TA-W-2.602_ Men's shoes. 

(Boot and Shoe 
Workers Union). 

International Mill Youngstown. 11/ 4/77 11/ 2/77 TA-W-2.603. Dig and transport steel 

Service, Inc. Ohio. waste materials from 

(International Union steelmaking companies 

of Operating and make or change 

Engineers). materials into usable 

products. 

The River Terminal Cleveland. Ohio.. 11/ 2/77 10/21/77 TA-W-2,604. Common carrier railroad. 

Railway Co. 

(workers). 

Union Railroad Co. Pittsburgh. Pa.... 11/ 3/77 10/31/77 TA-W-2.605. Railroad service to U.S. 

(United Steel Corp. and to the 

Transportation other industries. 

Union). 

Union City Shoe Union, Mo—.11/ 4/7710/31/77 TA-W-2.606. Insoles for women's shoes 

8upply (workers). and boots. 


[FR Doc. 77-35576 Filed 12-15-77; 8:45 am] 


[ 4510 - 28 ] 

INVESTIGATIONS REGARDING CERTIFICA¬ 
TIONS OF ELIGIBILITY TO APPLY FOR 
WORKER ADJUSTMENT ASSISTANCE 

Petitions have been filed with the 
Secretary of Labor under section 


221(a) of the Trade Act of 1974 (“the 
Act’*), and are identified in the appen¬ 
dix to this notice. Upon receipt of 
these petitions, the Director of the 
Office of Trade Adjustment Assis¬ 
tance. Bureau of International Labor 
Affairs, has instituted investigations 
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pursuant to section 221(a) of the Act 
and 29 CFR 90.12. 

The purpose of each of the Investi¬ 
gations is to determine whether abso¬ 
lute or relative increases of imports of 
articles like or directly competitive 
with articles produced by the workers' 
firm or an appropriate subdivision 
thereof have contributed importantly 
to an absolute decline in sales or pro¬ 
duction, or both, of such firm or subdi¬ 
vision and to the actual or threatened 
total or partial separation of a signifi¬ 
cant number or proportion of the 
workers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements will be certified as eligi¬ 
ble to apply for adjustment assistance 
under Title II, Chapter 2, of the Act in 
accordance with the provisions of Sub¬ 
part B or 29 CFR Part 90. The investi¬ 
gations will further relate, as appro¬ 
priate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioners or any other persons showing a 


substantial interest in the subject 
matter of the investigations may re¬ 
quest a public hearing, provided such 
request is filed in writing with the Di¬ 
rector, Office of Trade Adjustment As¬ 
sistance, at the address shown below, 
not later than December 27, 1977. 

Interested persons are invited to 
submit written comments regarding 
the subject matter.of the investiga¬ 
tions to the Director, Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than December 
27, 1977. 

The petitions filed in this case are 
available for inspection at the Office 
of the Director, Office of Trade Ad¬ 
justment Assistance, Bureau of Inter¬ 
national Labor Affairs, U.S. Depart¬ 
ment of Labor, 200 Constitution 
Avenue NW.. Washington, D.C. 20210. 

Signed at Washington, D.C., this 1st 
day of December 1977. 

Marvin M. Fooks, 
Director , Office of 
Trade Adjustment Assistance . 


[ 4510 - 28 ] 

INVESTIGATIONS REGARDING CERTIFICA¬ 
TIONS OF ELIGIBILITY TO APPLY FOR 

WORKER ADJUSTMENT ASSISTANCE 

Petitions have been filed with the 
Secretary of Labor under section 
221(a) of the Trade Act of 1974 (“the 
act"), and are identified in the Appen¬ 
dix to this notice. Upon receipt of 
these petitions, the Director of the 
Office of Trade Adjustment Assis¬ 
tance, Bureau of International Labor 
Affairs, has instituted investigations 
pursua nt to section 221(a) of the act 
and 29 CFR 90.12. 

The purpose of each of the investi¬ 
gations is to determine whether abso¬ 
lute or relative increases of imports of 
articles like or directly competitive 
with articles produced by the workers' 
firm or an appropriate subdivision 
thereof have contributed importantly 
to an absolute decline in sales or pro¬ 
duction. or both, of such firm or subdi¬ 
vision and to the actual or threatened 
total or partial separation of a signifi¬ 
cant number or proportion of the 
workers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements will be certified as eligi¬ 
ble to apply for adjustment assistance 
under Title II, Chapter 2, of the act in 
accordance with t he provisions of Sub- 
part B of 29 CFR Part 90. The investi¬ 
gations will further relate, as appro¬ 
priate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioners or any other persons showing a 
substantial interest in the subject 
matter of the investigations may re¬ 
quest a public hearing, provided such 
request is filed in writing with the Di¬ 
rector. Office of Trade Adjustment As¬ 
sistance, at the address shown below, 
not later than December 27, 1977. 

Interested persons are invited to 
submit written comments regarding 
the subject matter of the investiga¬ 
tions to the Director, Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than December 
27. 1977. 

The petitions filed in this case are 
available for inspection at the Office 
of the Director, Office of Trade Ad¬ 
justment Assistance, Bureau of Inter¬ 
national Labor Affairs, U.S. Depart¬ 
ment of Labor, 200 Constitution 
Avenue NW., Washington, D.C. 20210. 

Signed at Washington, D.C., this 
29th day of November 1977. 

Marvin M. Fooks, 
Director, Office of 
Trade Adjustment Assistance. 


Appendix 


Petitioner Union/ 
workers or former 
workers of:— 


Location 


Date Date of 
received petition 


Petition No. 


Articles produced 


A.F.T. Motor Freight, Conshohocken. 11/23/7711/21/77 TA-W-2.687.. 
Inc. (Teamsters Local Pa. 

Union). 

American Biltrite, Inc. Chelsea. Mass.11/22/7711/15/77 TA-W-2.688.. 

(workers). 

GAMS (ILGWU).. Elizabeth, N.J..... 11/14/77 11/11/77 TA-W-2.689.. 

Harrisburg Mfg. Co. Harrisburg, Ark.. 11/21/77 11/15/77 TA-W-2.690.. 

(United Shoe- 
Workers of America). 

Kadimah No. 1 Elizabeth. N.J.. 

(ILGWU). 

Kadimah No. 2 do..~. 

(ILGWU). 

Machine Design Youngstown. 

Service, Inc. (USWA). Ohio. 


Transporting all articles 
produced by Alan Wood 
Steel Co. 

Slabs of soling material 
from rubber and other 
compositions. 

Ladies’ slacks and jackets. 

Ladies dress shoes. 


.11/14/7711/11/77 TA-W-2,691.. 
.11/14/7711/11/77 TA-W-2,692.. 
11/21/77 11/7/77 TA-W-2,693.. 


Ohio Ferro Alloys 
Corp. (USWA). 


Philo, Ohio_11/17/77 11/1/77 TA-W-2,694. 

Hubbard, Ohio.... 10/13/77 10/6/77 TA-W-2,695_ 


Railroad Scrap Corp. 

(workers). 

Rose Venice (ILGWU). Lyndhurst, NJ ... 11/14/7711/11/77 TA-W-2,696_ 

Sportswear Associates Boston. Mass_11/17/77 11/15/77 TA-W-2.697._ 

(workers). 

Tometta's Motor Conshohocken. 11/23/7711/21/77 TA-W-2.698...... 

Trucks. Inc. Pa. 

(Teamsters Local 
Union). 


Ladies’ slacks and Jackets. 

Do. 

Engineers and builders of 
steel mill equipment, 
material handling 
equipment, mill tables, 
shear tables and the 
design blast furnaces, 
cooking systems and coil 
handling equipment. 

Ferro manganese, ferro 
silicon and 
siliconmanganese. 

Iron and steel scrap. 

Ladies’ slips and lingerie. 

Ladies’ skirts, slacks, 
jackets and gauchos. 

Transport articles 
produced at Alan Wood 
Steel Co. 


[FR Doc. 77-35579 Filed 12-15-77; 8:45 am) 
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APPENDIX 


Petitioners: Union/ 
workers or former 
workers of— 


Location 


Date Date of 
received petition 


Petition No. 


Articles produced 


The Arrow Shirt Co. Jasper. Ala.— 11/17/77 ll/M/77 TA-W-2.661. Men s shirts. 

(ACTWU). 

Bemie Shoe Co. Haverhill. Mass.. 11/ 1/77 10/27/77 TA-W-2.662. Women s shoes. 

(workers). 

Braswell Shipyards. Boston. Mass...... 11/17/77 11/10/77 TA-W-2.663......... The conversion and 

Inc. (workers). repairing of U.S. 

Government ships. 

Cambridge Co.. Inc. Fall River. Mass. 11/21/77 11/18/77 TA-W-2.664.... Women s and childrens’ 

(workers). sportswear. 

C.F. & I. Steel Corp. Pueblo. Colo-11/18/77 11/17/77 TA-W-2.665_ Rails, cutting edges. 

(United Mine mining products, and 

Workers of America). carbon steel wire rod. 

Do.... Weston. Colo....... 11/18/77 11/17/77 TA-W-2,666.. The mining of coal. 

Davis Sportswear. Inc. Lawrence. Mass.. 11/23/77 11/21/77 TA-W-2,667_ Ladies’ coats. 

(company). 

Diamond Shamrock Harrison. N.J...... 11/21/77 11/16/77 TA-W-2.668. Chemicals and additives 

Corp. (International used in tanning and 

Union of Electrical. paper finishing, vitamins 

Radio, and Machine for animal health 

Workers Union). industry, and chemicals 

for paint additives. 

Eastern Sportswear New Bedford. 11/17/7711/14/77 TA-W-2.669. Girls’slacks, skirts, vests. 

Manuf actur ing Co.. Mass. and jeans. 

Inc (ACTWU) 

Hawthorne Tanners, Salem. Mass........ 11/21/7711/18/77 TA-W-2.670......... Processes the leather for 

Inc. garments. 

International Shoe Co. 8t. Louis. Mo_11/14/77 11/ 8/77 TA-W-2.671__ Shoe boxes for 

(workers). Box International Shoe Co.’s 

Department. shoes. 

J. Flnkelsteln Sons and Woonsockctt, 11/17/7711/14/77 TA-W-2.672. Men’s outerwear. 

Samoset Processing R.I. 

Co. (ACTWU). 

Lawrence Garment, Lawrence. Mass.. 11/23/77 11/21/77 TA-W-2,673. Ladies’coats. 

Inc. (company). 

Maxwell <fe Rothchild Cincinnati. Ohio. 11/17/77 11/ 9/77 TA-W-2.674_ Spronges cloth for the 

Co. (ACTWU). tailored clothing 

industry. 

Merit Clothing Co.. Mayfield. Ky-11/21/77 11/16/77 TA-W-2.675_ Men’s suits, vests. 

Inc. (workers). sportcoats, slacks, and 

overcoats. 

North American Woraelsdorf. Pa.. 11/17/7711/15/77 TA-W-2.676.. Refractory bricks. 

Refractories Co.. Inc. 

(USWA). 

St. Croix Corp. (United Park Falls. Wis... 11/17/77 10/31/77 TA-W-2,677_ Fishing rods, tubular 

Paper Workers fiberglass blanks, solid 

International Union). fiberglass blanks plus 

other fiberglass 
products. 

Southern Electric Steel Birmingham. Ala 11/21/77 11/ 1/77 TA-W-2.678.. Reinforcing bars and plain 

(USWA). round and bolt stock 

(bars). 

Union Carbide Corp. Bound Brook. 11/17/7711/15/77 TA-W-2.679_Polystyrene, hexa 

(Oil Chemical and N.J. formaldehyde, resins, 

Atomic Workers). standard moldings, and 

polyethylene. 

U.S. Steel Corp., Homestead, Pa.... 11/17/7711/10/77 TA-W-2.680_ Railroad and wheels, axles. 

Homestead Works, and carbon steel 

(USWA). 


[FR Doc. 77-35577 Filed 12-15-77; 8:45 am] 


[ 4510 - 28 ] 

Office of the Secretary 
ITA-W-1990] 

BARRYMAID MILLS 

Notice of Negative Determination Regarding 
Eligibility To Apply for Worker Adjustment 
Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-1990: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
April 20, 1977, in response to a worker 
petition received on April 20, 1977, 
which was filed on behalf of workers 


and former workers producing chil¬ 
dren’s dresses and sportswear at Bar- 
rymaid Mills, Lebanon. Pa. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
May 6, 1977 (42 FR 2321). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Barrymaid 
Mills, its customers, and publications 
of the National Cotton Council of 
America, the U.S. Department of Com¬ 
merce, the U.S. International Trade 
Commission, industry analysts, and 
Department Files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 


requirements of section 222 of the 
Trade Act of 1974 must be met. 

(1) That a significant number or propor¬ 
tion of the workers in such workers’ firm, or 
an appropriate subdivision of the firm have 
become totally or partially separated, or are 
threatened to become totally or partially 
separated, 

(2) That sales or production, or both, of 
such firm or subdivision have decreased ab¬ 
solutely, 

(3) That articles like or directly competi¬ 
tive with those produced by the firm or sub¬ 
division are being imported in increased 
Quantities, either actual or relative to do¬ 
mestic production, and 

(4) That such increased imports have con¬ 
tributed importantly to the separation, or 
threat thereof, and to the decrease in sales 
or production. The term “contributed im¬ 
portantly’’ means a cause which is impor¬ 
tant but not necessarily more Important 
than any other cause. 

Without regard to whether any of 
the other criteria have been met, crite¬ 
rion (4) has not been met. 

Evidence developed during the De¬ 
partment's investigation revealed that 
Barrymaid Mills is a contractor for 
children's and girls’ dresses and sports¬ 
wear for several apparel manufactur¬ 
ers. A survey of these manufacturers 
who accounted for over 90 percent of 
Barrymaid Mills orders in 1976 indi¬ 
cated that they had increased sales, in 
terms of value, in 1976 compared to 
1975 and in the first quarter of 1977 
compared to the same period of 1976. 
Manufacturers who were surveyed did 
not purchase imported dresses or use 
foreign contractors. 

Production of Barrymaid Mills in¬ 
creased from 1975 to 1976. In the first 
quarter of 1977 manufacturers de¬ 
creased orders with Barrymaid Mills 
and increased orders with other do¬ 
mestic contractors. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with chil¬ 
dren’s dresses and sportswear pro¬ 
duced at Barrymaid Mills, Lebanon. 
Pa. did not contribute importantly to 
decline in sales or production and to 
the total or partial separations of 
workers at that plant as required for 
certification under section 222 of the 
Trade Act of 1974. 

Signed at Washington, D.C., this 9th 
day of December 1977. 

Harry Grubert, 
Director ; Office of 
Foreign Economic Research. 

[FR Doc. 77-36071 Filed 12-15-77; 8:45 am] 


[ 4510 - 28 ] 

INVESTIGATIONS REGARDING CERTIFICA¬ 
TIONS OF ELIGIBILITY TO APPLY FOR 
WORKER ADJUSTMENT ASSISTANCE 

Petitions have been filed with the 
Secretary of Labor under section 
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Significant Total or Partial 
Separations 

The average number of production 
workers at Owenton, Ky. increased 

55.5 percent in 1975 from 1974, de¬ 
creased 1.2 percent in 1976 from 1975 
and increased 20.5 percent in the 
period January-May 1977 compared to 
the same period in 1976. The Owen- 
ton, Ky. plant closed at the end of 
June 1977. A few workers transferred 
to the Falmouth. Ky. location. The re¬ 
mainder were laid off. 

The average number of production 
workers at the Falmouth, Ky. plant 
decreased 9.7 percent in 1975 from 
1974, decreased 1.4 percent in 1976 
from 1975 and decreased 3.1 percent in 
the period January-May 1977 com¬ 
pared to the same period in 1976. Em¬ 
ployment began to increase in August 
1977 and by August 31, 1977 all work¬ 
ers who had been separated from em¬ 
ployment at Falmouth were recalled. 

Sales or Production, or Both, Have 
Decreased Absolutely 

Total sales of women’s shoes pro¬ 
duced at both plants of Dr. Scholl de¬ 
creased 2.8 percent in quantity in 1976 
compared to 1975 and decreased 5.9 
percent in the period January-April 
1977 compared to the same period in 
1976. 

Total sales of shoes produced at 
Owenton increased 11.7 percent from 
1975 to 1976 and decreased 3.3 percent 
in the period January-May 1977 com¬ 
pared to the same period in 1976. 

Sales of women's cement shoes pro¬ 
duced at Falmouth decreased 9.9 per¬ 
cent in 1976 from 1975 and decreased 

6.5 percent in the period January-May 
1977 compared to the same period in 
1976. 

Increased Imports 

Imports of women's and misses’ non¬ 
rubber footwear, except athletic, in¬ 
creased absolutely and relatively from 
1972 to 1973 and decreased absolutely 
and relatively from 1973 to 1974. Im¬ 
ports increased from 187.6 million 
pairs in 1974 to 195.5 million pairs in 

1976, an incease of 4.2 percent. Im¬ 
ports then decreased from 110.4 mil¬ 
lion pairs in the first half of 1976 to 
92.6 million pairs in the same period in 

1977, a decrease of 18.9 percent. 

The ratios of imports to domestic 
production and consumption increased 
from 102.6 percent and 50.6 percent, 
respectively, in 1974 to 112.6 percent 
and 53.0 percent, respectively, in 1976, 
and then increased from 101.7 percent 
and 50.4 percent, respectively, in the 
first half of 1976 to 119.6 percent and 

54.5 percent, respectively, in the same 
period in 1977. 

Contributed Importantly 

Dr. Scholl shoes are marketed 
through the company’s own chain of 


retail stores located throughout the 
country and through independent 
retail shoe stores. Imported shoes 
have acquired an increasing share of 
the domestic market. In the past year, 
the U.S. International Trade Commis¬ 
sion concluded that certain footwear 
articles including women’s nonrubber 
footwear are being imported in the 
United States in such increased quan¬ 
tities as to be a substantial cause of se¬ 
rious injury to the domestic industry 
producing such articles. 

Dr. Scholl imports women’s sandals 
for sale to its customers. Sales of these 
imported sandals increased from 1975 
to 1976. A survey of Dr. Scholl’s cus¬ 
tomers indicated that one customer 
had increased purchases of imports 
(non-Scholl). Another customer indi¬ 
cated that foreign-made products simi¬ 
lar to Dr. Scholl’s women’s shoes were 
available in the domestic market at 
lesser price and quality. 

Due to decreasing sales of Scholl 
Shoes, officials of Scholl, Inc. decided 
to consolidate all women’s shoe pro¬ 
duction at the Falmouth, Ky. plant. 
All production is being transferred 
except production of the welt shoes. 
Welt shoes will be produced, for Dr. 
Scholl by another domestic manufac¬ 
turer. Production ceased at the Ow r en- 
ton plant by the end of June 1977. 
Production at Falmouth began to in¬ 
crease almost at once. Recalls and new 
hires at Falmouth took place during 
August 1977. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with 
women’s shoes produced by the Owen¬ 
ton, Ky. and Falmouth. Ky. plants of 
Dr. Scholl Shoe Manufacturing Co. 
contributed importantly to the sales 
declines and to the^total or partial sep¬ 
arations of the "workers at those 
plants. In accordance with the provi¬ 
sions of the Trade Act of 1974, I make 
the following certification: 

All workers at the Owenton, Ky. plant of 
Dr. Scholl Shoe Manufacturing Co. who 
became totally or partially separated from 
employment on or after May 13, 1976 are 
eligible to apply for adjustment assistance 
under Title II, Chapter 2 of the Trade Act 
of 1974; and all workers at the Falmouth. 
Ky. plant of Dr. Scholl Shoe Manufacturing 
Co. who became totally or partially separat¬ 
ed from employment on or after May 13, 
1976 and on or before August 31. 1977 are 
eligible to apply for adjustment assistance 
under Title II. Chapter 2 of the Trade Act 
of 1974. 

Signed at Washington. D.C., this 9th 
day of December 1977. 

Harry Grubert. 

Director, Office of 
Foreign Economic Research. 
CFR Doc. 77-36072 Filed 12-15-77; 8:45 am) 


CTA-W-2145] 

RCA, CORP. 

Notice of Torminotion of Investigation 

Pursuant to Section 221 of the 
Trade Act of 1974, an investigation 
was initiated on June 13, 1977 in re¬ 
sponse to a worker petition received 
on June 6. 1977 which was filed by the 
Radio Communications Assemblers 
Union, Inc. on behalf of workers and 
former workers producing electronic 
receiving tubes and electronic receiv¬ 
ing mounts at RCA Corp., Clark, N.J. 

Notice of the investigation was pub¬ 
lished in the Federal Register on 
June 24. 1977 (42 FR 32328). No public 
hearing was requested and none was 
held. 

During the course of the investiga¬ 
tion, it was established that all work¬ 
ers of the RCA Corp. in Clark, N.J. 
were certified eligible to apply for ad¬ 
justment assistance on May 9, 1976. 
(See TA-W-624-625). 

The existing certification will expire 
on May 9, 1978. Since workers newly 
separated, totally or partially, are cov¬ 
ered by the existing certification, pro¬ 
vided that such separations occurred 
on or after the impact date (January 
18, 1976) and before the expiration 
date (May 9, 1978), a new investigation 
would serve no purpose at this time; 
consequently the investigation has 
been terminated. 

Signed at Washington, D.C., this 6th 
day of December 1977. 

Marvin M. Fooks, 
Director , Office of 
Trade Adjustment Assistance. 

CFR Doc. 77-36073 Filed 12-15-77; 8:45 ami 


[4510-29] 

Pension and Welfare Benefit Programs 

EMPLOYEE BENEFIT PLANS 

Pendency of Exemption Relating to a Transac¬ 
tion Involving Barton Employee Profit-Shar¬ 
ing Trust (Application No. 1-038) 

Notice is hereby given of the pen¬ 
dency before the Department of Labor 
(the Department) of a proposed ex¬ 
emption from the restrictions of sec¬ 
tions 406(a)(2) and 407(a)(1)(A) of the 
Employee Retirement Income Securi¬ 
ty Act of 1974 (the act). The pending 
exemption was requested in an appli- r 
cation filed on behalf of the Barton 
Employee’s Profit-Sharing Trust 
(Plan) to allow the Plan to continue to 
hold limited partnership units of 
Barton Brands. Ltd. (Barton Ltd.), the 
employer of employees covered by the 
Plan. 

The application was filed pursuant 
to section 408(a) of the act and in ac¬ 
cordance with the procedures set forth 
in ERISA Procedure 75-1 (40 FR 
18471, April 28. 1975). 
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Summary of Representations 

The application contains representa¬ 
tions with regard to the pending ex¬ 
emption which are summarized below. 
Interested persons are referred to the 
application and supporting documents 
on file with the Department for the 
complete representations of the appli¬ 
cants. 

1. Barton Ltd. is a limited partner¬ 
ship organized under the Uniform 
Limited Partnership Act of Illinois 
and engaged in the production and 
sale of alcoholic beverages. Barton 
Ltd. was formed pursuant to the com¬ 
plete liquidation and dissolution of 
Barton Brands. Inc. (the Corporation) 
on July 31, 1972 when the Corporation 
contributed to Barton Ltd. substantial¬ 
ly all of its assets, subject to all of its 
liabilities and obligations, in exchange 
for such number of limited partner¬ 
ship units of Barton Ltd. (the Units) 
as were equal to the number of shares 
of the outstanding common stock of 
the Corporation. The Units received 
by the Corporation were then distrib¬ 
uted to the Corporation’s stockholders 
in redemption of their common stock 
such that each stockholder of the Cor¬ 
poration received one Unit for each 
share of common stock held by such 
stockholder. 

2. On July 31, 1972, the Plan owned 
8,308 shares of the common stock of 
the Corporation and upon the liquida¬ 
tion received in exchange for such 
common stock 8,308 Units, which are 
the only Units the Plan currently 
owns. 

3. The Units, which are registered 
under section 12 of the Securities Ex¬ 
change Act of 1934, are traded in the 
over-the-counter market with the bid 
and asked prices appearing daily in 
the Wall Street Journal. There were 
2,634,706 Units issued and outstanding 
as of December 31, 1976, and 62,599 
Units were traded during 1976. The 
Plan’s investment in these units repre¬ 
sented 2.42 percent of Plan assets as of 
June 30, 1976. 

4. The Plan is seeking this exemp¬ 
tion so that it may continue to hold 
Units which it held as of September 2, 
1974. Because such Units are not con¬ 
sidered ’’qualifying employer securi¬ 
ties” within the definition of section 
407(d)(5) of the act, their continued 
holding may be a prohibited transac¬ 
tion under sections 406(a)(2) and 
407(a)(1) of the act. 

5. Written notice of the pending ex¬ 
emption will be posted on the bulletin 
board for employee notices at each 
office or location where eligible em¬ 
ployees are employed. It will be posted 
within 3 days of the publication of this 
notice in the Federal Register and 
will remain posted for 15 days there¬ 
after. 

General Information, The attention 
of interested persons is directed to the 
following: 


(1) The fact that a transaction is the 
subject of an exemption granted under 
section 408(a) of the act does not re¬ 
lieve a fiduciary or other party in in¬ 
terest with respect to a plan to which 
the exemption is applicable from cer¬ 
tain other provisions of the act, in¬ 
cluding any prohibited transaction 
provisions to which the exemption 
does not apply and the general fidu¬ 
ciary responsibility provisions of sec¬ 
tion 404 of the act, which, among 
other things, require a fiduciary to dis¬ 
charge his duties respecting the plan 
solely in the interest of the plan par¬ 
ticipants and beneficiaries and in a 
prudent fashion in accordance with 
section 404(a)(1)(B) of the act; 

(2) Before an exemption may be 
granted under section 408(a) of the act 
the Department must find that the ex¬ 
emption is administratively feasible, in 
the interest of the Plan and of its par¬ 
ticipants and beneficiaries, and protec¬ 
tive of the rights of the participants 
and beneficiaries of the Plan; 

(3) The pending exemption, if grant¬ 
ed, is supplemental to, and not in dero¬ 
gation of, any other provisions of the 
act including statutory exemptions 
and transitional rules. Furthermore, 
the fact that a transaction is subject 
to an administrative or statutory ex¬ 
emption or transitional rule is not dis¬ 
positive of whether the transaction is 
in fact a prohibited transaction; and 

(4) The pending exemption, if grant¬ 
ed, does not extend to transactions 
prohibited under sections 406(a)(1) or 
406(b) of the act. 

All interested persons are invited to 
submit written comments on the pend¬ 
ing exemption contained herein. In 
order to receive consideration, such 
comments must be received by the De¬ 
partment on or before January 27, 
1978. 

All wri tten comments (preferably 
six copies) should be addressed to 
Office of Regulatory Standards and 
Exceptions, Pension and Welfare 
Benefit Programs, room C-4526, De¬ 
partment of Labor, Washington, D.C. 
20216, Attention: Application L-038. 
All such comments will be made part 
of the record, and will be available for 
public inspection at the Public Docu¬ 
ment Room, Pension and Welfare 
Benefit Programs, U.S. Department of 
Labor, room N-4677, 200 Constitution 
Avenue NW., Washington, D.C. 20216. 

Pending Exemption, Based on the 
application referred to above, the De¬ 
partment has under consideration the 
granting of the requested exemption, 
under the authority of section 408(a) 
of the act and in accordance with the 
procedures set forth in ERISA Proce¬ 
dure 75-1 (40 FR 18471, April 28, 
1975), whereby the restrictions of sec¬ 
tions 406(a)(2) and 407(a)(1) of the act 
shall not apply to the continued hold¬ 
ing by the Plan of the Units it held as 
of September 2, 1974. 


The pending exemption, if granted, 
will be subject to the express condi- 
tions that the material facts and rep- 
resentations contained in the applica¬ 
tion are true and complete, and that 
the application accurately describes all 
material terms of the transaction con¬ 
summated pursuant to the exemption. 

Signed at Washington, D.C., this 
12th day of December 1977. 

Ian D. Lanoff, 

Administrator of Pension and 
Welfare Benefit Programs , 
Labor-Management Services 
Administration, Department 
of Labor, 

[FR Doc. 77-35717 Filed 12-12-77; 10:48 am] 


[7555-01] 

NATIONAL SCIENCE FOUNDATION 

ADVISORY COUNCIL TASK GROUP NO. 1 
Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act, Pub. L. 92-463, 
the National Science Foundation an¬ 
nounces the following meeting: 

NAME: Task Group No. 1 of the NSF 
Advisory Council. 

PLACE: Room 536, National Science 
Foundation, 1800 G Street NW., 
Washington. D.C. 20550. 

DATE: January 6, 1978. 

TIME: 9 a.m. to 5 p.m. 

TYPE OF MEETING: Open. 
CONTACT PERSON; 

Ms. Margaret L. Windus, Executive 
Secretary, NSF Advisory Council, 
National Science Foundation, Room 
518, 1800 G Street NW., Washington, 
D.C. 20550. Telephone: 202-632-4384. 

PURPOSE OF TASK GROUP: The 
purpose of the Task Group, composed 
of members of the NSF Advisory 
Council, is to provide the full Council 
with a mechanism to consider numer¬ 
ous issues of interest to the Council 
that have been assigned by the Na¬ 
tional Science Foundation. 

SUMMARY MINUTES: May be ob¬ 
tained from the Committee Manage¬ 
ment Coordinator, Division of Person¬ 
nel and Management, National Sci¬ 
ence Foundation, Room 248, 1800 G 
Street NW., Washington, D.C. 20550. 

AGENDA: To consider the problems 
or potential problems of the coming 
decade that may threaten the viability 
of universities as centers for basic re¬ 
search, what present NSF programs 
are likely to have an impact on these 
problems, and what new programs or 
changes in existing NSF programs 
might be desirable to assist universi¬ 
ties in overcoming these problems. 
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Dated: December 13, 1977. 

M. Rebecca Winkler, 
Acting Committee 
Management Officer. 

[FR Doe. 77-35896 Filed 12-15-77; 8:45 am] 


[7555-01] 

PRESIDENT'S COMMITTEE ON THE NATIONAL 
MEDAL OF SCIENCE 

Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act. Pub. L. 92-463, 
the National Science Foundation an¬ 
nounces the following meeting: 

NAME: President’s Committee on the 
National Medal of Science. 

DATE: December 30, 1977. 

TIME: 9 a.m. 

PLACE: Room 520, National Science 
Foundation. 1800 G Street NW„ 
Washington, D.C. 20550. 

TYPE OF MEETING: Closed. 
CONTACT PERSON: 

Dr. Richard S. Nicholson, Director, 
Division of Chemistry, MPE, Nation¬ 
al Science Foundation, Washington, 
D.C. 202-632-4262. 

PURPOSE OF AWARD COMMIT¬ 
TEE: To provide recommendations to 
the President concerning recipients of 
the National Medal of Science. 


[7590-01] 

NUCLEAR REGULATORY 
COMMISSION 

ADVISORY COMMITTEE ON REACTOR SAFE¬ 
GUARDS, SUBCOMMITTEE ON EMERGENCY 

CORE COOLING SYSTEMS (ECCS) 

Change of Agenda 

The list of topics published in the 
Federal Register on December 2, 
1977, page 61339 and on December 9, 
1977, page 62222, for consideration at 
the meeting of the ACRS ECCS Sub¬ 
committee on December 19, 1977 has 
been revised to include the following: 

1. Status of the Westinghouse 
Upper-Head Injection (UHI) Model 
and the NRC Staff review of the UHI 
Model. 

2. ECCS Evaluation Model for Wes¬ 
tinghouse Two-Loop Reactors, and 

3. NRC Plans for an ECCS Bypass 
Tent Facility. 

Items on the status of the NRC revi¬ 
sion of Appendix K to 10 CFR 50.46 
and Standard Problem No. 7. listed in 
the above cited Federal Register no¬ 
tices, have been deleted from the list. 
All other items regarding this meeting 
remain the same as announced in 
these notices. 

Dated: December 13, 1977. 

John C. Hoyle, 
Advisory Committee 
Management Officer. 
CFR Doc. 77-36154 Filed 12-15-77: 8:45 am] 


of 1954, as amended (the act), and the 
Commission’s rules and regulations. 
The Commission has made appropri¬ 
ate findings as required by the act and 
the Commission’s rules and regula¬ 
tions in 10 CFR Chapter I, which are 
set forth in the license amendment. 
Prior public notice of this amendment 
was not required since the amendment 
does not involve a significant hazards 
consideration. 

The Commission has determined 
that the issuance of this amendment 
will not result in any significant envi¬ 
ronmental impact and that pursuant 
to 10 CFR 51.5(d)(4) an environmental 
impact statement or negative declara¬ 
tion and environmental impact ap¬ 
praisal need not be prepared in con¬ 
nection with issuance of this amend¬ 
ment. 

For further details with respect to 
this action, see: (1) The application for 
amendment dated November 15, 1977, 
(2) Amendment No. 43 to License No. 
DPR-21, and (3) the Commission’s re¬ 
lated Safety Evaluation. All of these 
items are available for public inspec¬ 
tion at the Commission’s Public Docu¬ 
ment room, 1717 H Street NW., Wash¬ 
ington, D.C. and at the Waterford 
Public Library, Rope Ferry Road, 
route 156, Waterford, Conn. A copy of 
items (2) and (3) may be obtained 
upon request addressed to the U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: Di¬ 
rector, Division of Operating Reactors. 

Dated at Bethesda, Md., this 16th 
day of December 1977. 

For the Nuclear Regulatory Com¬ 
mission. 

George Lear, 

Chief Operating Reactors 
Branch No. 3, Division of Op¬ 
erating Reactors. 

[FR Doc. 77-35187 Filed 12-15-77; 8:45 am] 


[7590-01] 

[Docket Nos. STN 50-566; STN 50-567] 

TENNESSEE VALLEY AUTHORITY (YELLOW 

CREEK NUCLEAR PLANT UNITS 1 AND 2) 

Ordar and Notka of Reconvening of Hearing 

The hearing on the application for a 
construction permit for Nuclear Gen¬ 
erating Units 1 and 2. Yellow Creek 
Nuclear Plant, will reconvene at 1 
p.m., December 27, 1977, at the Tisho¬ 
mingo Courthouse. Highway 25 South. 
Iuka, Miss. 

The public is invited to attend. Any 
person may make a limited appearance 
by an oral statement or a written 
statement or both. Those making or 
filing limited appearance statements 
may comment upon any aspect of the 
proposed nuclear facility. Written 
statements already filed with the Nu¬ 
clear Regulatory Commission will be 
considered by the Board whether or 


AGENDA: To review nominations as 
part of the selection process for the 
Award(s). 

REASON FOR CLOSING: The nomi¬ 
nations being reviewed include infor¬ 
mation of a personal nature. These 
matters are within exemption (6) of 5 
U.S.C. 552b(c), Government in the 
Sunshine Act. 

AUTHORITY TO CLOSE MEETING: 
The determination made on December 
12, 1977 by the Director of the Nation¬ 
al Science Foundation pursuant to 
provisions of Section 10(d) of Pub. L. 
92-463. 

REASON FOR NOT GIVING 15-DAY 
NOTICE: The Committee could not 
meet to review nominations for 1977 
until the ceremony for the 1976 recipi¬ 
ents was held, which took place on No¬ 
vember 22, 1977. It was not possible to 
contact all Committee members and 
select a mutually convenient meeting 
date in time for the deadline for notice 
of meeting to be submitted. 

M. Rebecca Winkler, 
Acting Committee 
Management Officer. 
December 13, 1977. 

[FR Doc. 77-35897 Filed 12-15-77; 8:45 am] 


[7590-01] 

[Docket No. 50-245] 

NORTHEAST NUCLEAR ENERGY CO., ET AL 

Issuance of Amendment to Provisional 
Operating License 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has issued 
Amendment No. 43 to Provisional Op¬ 
erating License No. DPR-21 issued to 
Northeast Nuclear Energy Co., The 
Hartford Electric Light Co.. Western 
Massachusetts Electric Co., and Con¬ 
necticut Light and Powder Co., which 
revised Technical Specifications for 
operation of the Millstone Nuclear 
Power Station. Unit No. 1, located in 
Waterford, Conn. The amendment is 
effective as of its date of issuance. 

This amendment provides for: (1) 
Modification to the definition of the 
term “surveillance” to allow the li¬ 
cense to forgo surveillance of equip¬ 
ment when that equipment is not re¬ 
quired to be operable and (2) reis¬ 
suance of the Millstone Unit No. 1 
Technical Specifications in their en¬ 
tirety, to incorporate an improved 
format. 

The application for the amendment 
complies with the standards and re¬ 
quirements of the Atomic Energy Act 


/ 
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not the person filing such statement 
appears at the hearing. 

It is so ordered. 

Dated at Bethesda, Md. this 13th 
day of December 1977. 

For the Atomic Safety and Licensing 
Board. 

John M. Frysiak, 
Chairman. 

[FR Doc. 77-36075 Filed 12-15-77; 8:45 am] 


[ 3110 - 01 ] 

OFFICE OF MANAGEMENT AND 
BUDGET 

GUIDELINES FOR THE USE OF CONSULTANT 
SERVICES 

Proposed Policy 

AGENCY: Office of Federal Procure¬ 
ment Policy, Office- of Management 
and Budget. 

ACTION: Notice of a proposed bullet- 
ing providing Guidelines for the Use 
of Consultant Services. 

SUMMARY: This proposed policy Is 
based largely upon the responses re¬ 
ceived to the President’s memorandum 
of May 12. 1977, regarding the use of 
consultants. The review of these data 
showed widely varying criteria for the 
use of consultants among agencies, the 
need for a standard definition of “con¬ 
sultant services,” and the need for uni¬ 
form management controls to assure 
that abuses in the use of consultants 
do not occur. The draft bulletin has 
been developed to correct these incon¬ 
sistencies. 

DATES: Written comments should be 
submitted to be received on or before 
Friday. February 10, 1978. 

ADDRESSES: Comments should be 
addressed to the Administrator for 
Federal Procurement Policy, Office of 
Management and Budget. Washing¬ 
ton, D.C. 20503. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Herman E. Shipley, Deputy As¬ 
sociate Administrator for Systems 
and Technology, 202-395-3340. 

Herman E. Shipley, 
Deputy Associate Administrator 
for Systems and Technology. 

The text of the bulletin reads as fol¬ 
lows: 

(Bulletin No. 78-3 

SUBJECT: Guidelines for the Use of 
Consultant Services. 

1. Purpose. This Bulletin establishes 
guidelines to be followed by executive 
branch agencies In determining the appro¬ 
priate use of consultant services. 

2. Background. The President, in a memo¬ 
randum of May 12, 1977 (Attachment), 
asked the heads of agencies to review the 
consultant service arrangements of their or¬ 


ganizations to assure that they were both 
appropriate and necessary. As requested, 
the agencies reported the results of their 
review to the Director, Office of Manage¬ 
ment and Budget (OMB), along with the cri¬ 
teria used In determining when it is appro¬ 
priate to use consultant services. While 
many agencies have excellent management 
controls to assure that abuses do not occur, 
there was a lack of uniformity of definition, 
criteria, and management controls among 
the agencies. 

Based largely upon the data received from 
the agencies, this Bulletin establishes a 
standard definition, uniform criteria for de¬ 
termining the appropriate use of consultant 
services and outlines management controls 
required of the agencies. 

3. Coverage, (a) The provisions of this 
Bulletin apply to the following arrange¬ 
ments for consultant services: 

< 1) Personnel appointments; 

(2) Procurement contract; and 

(3) Advisory committee membership. 

(b) Statutory requirements, such as those 
in 5 U.S.C. 3109 for personnel appointments, 
will govern in those instances. 

4. Definition. As used for administrative 
direction in this Bulletin. Consultant Ser¬ 
vices means those personal and professional 
services of a purely advisory nature relating 
to the development of agency policy and 
does not include performance of operating 
functions nor supervision of those func¬ 
tions. Specifically excluded are commercial 
and industrial products and services (see 
OMB Circular No. A-76), and the conduct of 
research (see the National Science Founda¬ 
tion Annual Survey of Federal Funds for 
Research, Development, and Other Specific 
Activities). Included are those governmental 
functions of agency administration and 
management, and agency program manage¬ 
ment. These services are normally provided 
by persons and/or firms which may or may 
not be considered to be experts or specialists 
in the field, but who are generally consid¬ 
ered to have knowledge and ability distinc¬ 
tively valuable to the agency. (See appendix 
for examples of the type of services that are 
intended to be included and excluded from 
the definition.) 

5. Basic Policy, (a) Consultant services 
will not be used to make policy or manage¬ 
ment decisions as these will be retained di¬ 
rectly by agency officials. 

(b) Consultant services will be obtained 
only on an intermittent or temporary basis; 
repeated or extended arrangements are not 
to be entered into. 

(c) Consultant services will not be used as 
a device to bypass or undermine personnel 
ceilings, pay limitations, or competitive em¬ 
ployment procedures. 

(d) Former Government employees will 
not be given preference in consultant ser¬ 
vice arrangements. 

(e) Consultant services will not be used 
under any circumstances to aid in influenc¬ 
ing or enacting legislation. 

(f) Grants will not be used as a legal in¬ 
strument for consultant service arrange¬ 
ments. 

(g) OMB Circular No. A-63, Advisory 
Committee Management, governs policy and 
procedures regarding advisory committee 
membership. 

(h) The Federal Personnel Manual, Chap¬ 
ter 304, governs policy and procedures re¬ 
garding personnel appointments. 

6. Guidelines for Use of Consultant Ser¬ 
vices. Consultant service arrangements may 
be used to: 


(a) Perform work which is essential to the 
mission of the agency. 

(b) Secure specialized opinions or profes¬ 
sional or technical advice not available 
within the agency or another agency. 

(c) Obtain outside points of view to avoid 
too limited judgment on critical issues. 

(d) Obtain advice regarding developments 
in industry, university, or foundation re¬ 
search. 

(e) Obtain the opinion of noted experts 
whose national or international prestige is 
essential to the success of important pro 
Jects. 

(f) Secure citizen advisory participation in 
developing or implementing Government 
programs that by their nature or by statu¬ 
tory provision call for such participation. 

(g) Obtain the services of special person¬ 
nel who are not needed full-time or who 
cannot serve full-time or regularly. 

7. Management Controls, (a) Each agency 
will assure for all consultant service ar 
rangements that: 

(1) Every requirement tor consultant ser¬ 
vices is appropriate and fully Justified in 
writing. Such justification will also certify 
that a complete search of available agency 
studies, reports, or similar information has 
been conducted, that such information dif¬ 
fers from current requirements, and what 
new information is to be collected; 

(2) Work statements for consultant ser¬ 
vices are specific, complete, and specify a 
fixed period of performance for the service 
to be provided; 

(3) In the case of contracts for consultant 
services, contracts are competitively award¬ 
ed to the maximum exent to ensure that 
costs are reasonable; 

(4) Appropriate disclosure and warning 
provisions are given to the performers) to 
avoid conflict of interest; and 

(5) Consultant service arrangements are 
properly administered and monitored to 
ensure that performance is satisfactory. 

(b) Each agency will establish specific 
levels of delegation of authority to approve 
the use of consultant services, based on the 
policy and guidelines contained in this Bul¬ 
letin. Approval of all consultant arrange¬ 
ments should be required at a level above 
the organization sponsoring the activity. 

8. Data Requirements. By October 1, 1978. 
the following data systems will have the ca¬ 
pability to provide Information on consul¬ 
tant service arrangements within the execu¬ 
tive branch: 

(a) Central Personnel Data File (CPDF), 
operated by the Civil Service Commission, 
will have data on personnel appointments, 
segregating consultants (as defined in this 
Circular), experts and advisory committee 
members (as defined in OMB Circular No. 
A-63). 

(b) Federal Procurement Data System 
(FPDS), will have data on contract arrange¬ 
ments. 

(c) Advisory commitee data will continue 
to be maintained in accordance with OMB 
Circular No. A-63. 

9. Reporting Requirements. Agencies will 
submit to OMB on June 30. 1978. a report 
which contains: 

(a) The types of consultant service ar 
rangements In effect; and 

(b) The number of such arrangements and 
the total dollars (outlays), involved. 

This is. a one-time report. 

10. Inquiries. All questions or inquiries 
should be submitted to the Office of man¬ 
agement and Budget. Administrator for 
Federal Procurement Policy. Telephone 
number 202-395-4677. 
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Appendix 

This appendix contains examples of ser¬ 
vices which are Intended to be Included or 
excluded from the definition of consultant 
services. 

Services included: 

Advice on discriminatory practices in 
labor; 

Advice on organisational structure and 
methods; 

Advice on artistic and cultural matters; 

Advice on and analysis of electric power 
projects; 

Evaluation of the effectiveness of agency 
publications; 

Review of mall handling procedures; 

Devising and planning the conduct of 
census enumerations; 

Analysis of the impact of programs; 

Advice on maritime labor policy and mari¬ 
time market development; 

Advice on legal and technological prob¬ 
lems in patent and trademark examinations; 

Policy and program analysis evaluation 
and advice; 

Services of a Federal Funded Research 
and Development Center; 

Services of grant peer review panelists; 

Preparation of environmental impact 
statements that include advice or recom¬ 
mendations. 

Services excluded: 

Automatic data processing/keypunching 
services; 

Financial audits performed by Certified 
Public Accountants; 

Architect and engineering services directly 
related to a particular structure; 

Purchase of real or personal property; 

Stenographic services; 

Direct operation and management of Gov¬ 
ernment-owned facilities; 

Installation or testing of equipment; 

Services performed by technicians or non- 
professional persons to meet unusual or 
peak work demands; 

Consultant-type services provided by one 
Federal entity for another Federal entity 
under a Memorandum of Understanding or 
similar arrangement; 

Physicians, dentists, and nurses providing 
medical services; 

Employee training and executive develop¬ 
ment; 

Legal research services that do not include 
advice or recommendations; 

Editing and proofreading services; 

Educational-vocational guidance counsel¬ 
ing for veterans; 

Court reporting; 

Translation services; 

Advisory services provided directly to the 
public or foreign governments as part of an 
agency's programs of assistance. 

Memorandum for the Heads of Executive 
Departments and Agencies 

The White House, 
Washington, May 12. 1977. 

In a continuing search for ways to im¬ 
prove the efficiency and effectiveness of the 
executive branch, I have become aware of a 
need for improved management of the ex¬ 
cessively large volume of consulting and 
expert services used by the Federal Govern¬ 
ment. A recent survey by a Senate subcom¬ 
mittee of the use of personal and non-per¬ 
sonal consultant and expert services identi¬ 
fied more than 30.000 contract arrange¬ 
ments and 10,777 individual appointments. 
Additionally, there are such services pro¬ 
vided by grant arrangements and through 
advisory committee memberships. 


There has been, and continues to be, evi¬ 
dence that some consulting services, includ¬ 
ing experts and advisors, are being used ex¬ 
cessively, unnecessarily, and improperly. 

This must be corrected without delay. 

Some areas of concern include: 

Use of consultants to perform work of a 
policymaking or managerial nature which 
should be retained directly by agency offi¬ 
cials. 

Repeated appointments or contract exten¬ 
sions which raise questions whether the 
work is better suited to other more appro¬ 
priate arrangements. 

Use of consultants to provide studies and 
analyses which have no useful impact on 
agency operations, either because the sub¬ 
ject itself is non-essential or because there 
are no disciplined agency procedures to (a) 
check priorities and (b) insure follow-up on 
the results. 

Use of consultant arrangements as a 
device to bypass or undermine personnel 
ceilings, pay limitations, or competitive em¬ 
ployment procedures. 

"Revolving door" abuses whereby former 
Government employees may be improperly 
favored for Individual or contracted consult¬ 
ing arrangements. 

Intra-agency duplication of consultant ef¬ 
forts. especially in large, multi-agency de¬ 
partments such as Defense and Health. 
Education and Welfare, because there is no 
central coordination of consulting efforts or 
dissemination of results. 

Conflicts of interest between consultants' 
advice and their other outside financial in¬ 
terests and affiliations. 

In order to Improve the use of consul¬ 
tants, I want you to: 

1. Revi|w all data that is available or can 
be readily assembled to describe: 

The principal purposes for which consult¬ 
ing services are being used; 

The types of consulting arrangement 
being used (Civil Service Commission ap¬ 
pointment. contract, grant, advisory com¬ 
mittee membership, other); and 

The number of such arrangements in 
effect and the total dollars involved. 

2. Review and revise the management con¬ 
trols and decision criteria used for consul¬ 
tants which will effectively prevent abuses. 

3. Eliminate those consultant arrange¬ 
ments found to be neither appropriate nor 
necessary. 

4. Report the results of the above items to 
the Director of the Office of Management 
and Budget by June 30, 1977. 

I am asking the Director of the Office of 
Management and Budget to review your re¬ 
ports and, where appropriate, to suggest ad¬ 
ditional measures that you might apply to 
strengthen your managment control of the 
purposes and arrangements for consulting 
and expert services. 

Jimmy Carter. • 
CFR Doc. 77-35999 Filed 12-15-77; 8:45 am] 


[ 3110 - 01 ] 

CLEARANCE OF REPORTS 
List of Request* 

The following is a list of requests for 
clearance of reports intended for use 
in collecting information from the 
public received by the Office of Man¬ 
agement and Budget on December 12. 
1977, (44 U.S.C. 3509). The purpose of 
publishing this list in the Federal 
Register is to inform the public. 


The list includes the title of each re¬ 
quest received; the name of the agency 
sponsoring the proposed collection of 
information; the agency form 
number(s), if applicable; the frequency 
with which the information is pro¬ 
posed to be collected; the name of the 
reviewer or reviewing division within 
OMB, and an indication of who will be 
the respondents to the proposed col¬ 
lection. 

Requests for extension which appear 
to raise no significant issues are to be 
approved after brief notice through 
this release. 

Further information about the items 
on this daily list may be obtained from 
the Clearance Office, Office of Man¬ 
agement and Budget, Washington, 
D.C. 20503, 202-395-4529, or from the 
reviewer listed. 

New Forms 

department of energy 

Natural Gas Curtailments and Alternative 
Fuels Needs Emergency Monitoring Tele¬ 
phone Survey, EIA-10, weekly, natural gas 
companies serving end-users, C. LOUIS 
KINCANNON, 395-3211. 

NATIONAL SCIENCE FOUNDATION 

U.S. Attendees, Foreign and U.S. Speakers, 
NTIS User, User, Institution. Foreign and 
U.S. Author Questionnaires, single time, 
authors, users of I IAS A reports, speaker, 
C. LOUIS KINCANNON. 395-3211. 

DEPARTMENT OF AGRICULTURE 

Agricultural Stabilization and Conservation 
Service. Feed Grain. Rice Wheat, and 
Upland Cotton Programs (Intention To 
Participate and Application for Pay ment) . 
ASCS-477, on occasion, farmers, ELLETT, 
C. A.. 395-6132. 

Economic Research Service. Survey of Con¬ 
sumers' Food-Related Behavior. Attitudes, 
and Motives, single time, households in 
conterminous United States, Caywood, D. 
P., 395-3443. 

DEPARTMENT OF COMMERCE 

Bureau of Economic Analysis, Defense Price 
Index Project; Contractual R.D.T. & E.; 
Data Requirements, quarterly, private 
contractors performing R.D.T. & E. for 
DOD. Strasser, A.. 395-6132. 

DEPARTMENT OF HEALTH. EDUCATION, AND 
WELFARE 

Office of Education: 

Financial Status and Performance Re¬ 
ports—Public Service Education Pro¬ 
gram. OE-404 -1, -2, annually, institu¬ 
tions of higher education. Budget 
Review Division. 395-4775. 

Vocational Education Teacher Certifica¬ 
tion Fellowship Program Application, 
OE-593, annually, individuals seeking 
certification fellowships. Laveme V. Col¬ 
lins, 395-3214. 

Application for Graduate and Professional 
Fellowships and -Institutional Grants, 
OE-591, annually, graduate and profes¬ 
sional schools of IHE’s, Budget Review 
Division. 395-4775. 

Study to Determine the Projected Areas 
of Vocational Education Teacher Short¬ 
age, OE-581. single time. State directors 
of vocational education, Laveme V. Col- 
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lins, Office of Federal Statistical Policy 
and Standard, 395-3214. 

Alcohol, Drug Abuse and Mental Health Ad¬ 
ministration, Follow-Up of the 1974 Na¬ 
tional Survey of Junior and Senior High 
School Students, single time. Junior-senior 
high school students. Laveme V. Collins 
and Richard Eisinger, 395-3214. 

National Institutes of Health, Development 
of Methodologies for Behavioral Measure¬ 
ments Related to Malocclusion, single 
time, 150 family units, Richard Eisinger, 
395-3214. 

Social Security Administration. Labor Force 
Participation Study (Phase II), SSA-3141, 
single time, persons over 18 in urban Bal¬ 
timore, Md. area. Office of Federal Statis¬ 
tical Policy and Standard, Strasser. A., 
395-6132. 

DEPARTMENT OF HOUSING AND URBAN 
DEVELOPMENT 

Housing Management, Modernization Work 
Program. HUD-52994, on occasion, public 
housing agencies. Budget Review Division, 
Housing, Veterans, and Labor Division. 
395-3532. 

DEPARTMENT OF LABOR 

Employment and Training Administration: 
Employment and Training Administration 
Manual. Chapter 5540. ETA-7-152, 1 
154, ETA-4-5, quarterly. ETA contrac¬ 
tors and grantees. Strasser. A., 395-6132. 
CETA Reporting Requirements. ETA-5- 
134, other (see SF-83), State and local 
agencies, Strasser. A., 395-6132. 

New Forms 

DEPARTMENT OF LABOR 

Employment and Training Administration, 
Bi-Weekly Youth Program Status Report, 
ETA-11, other (see SF-83). State and ideal 
agencies, Budget Review Division, 
Strasser, A., 395-4775. 

Revisions 

NATIONAL SCIENCE FOUNDATION 

Survey of Scientific and Engineering Per¬ 
sonnel Employed at Universities and Col¬ 
leges, January 1977. 724, annually, insti¬ 
tutes of higher education with science and 
engineering programs, C. Louis Kincan- 
non, 395-3211. 

DEPARTMENT OF AGRICULTURE 

Agricultural Stabilization and Conservation 
Service, Livestock Feed Program Applica¬ 
tion, DF6, on occasion, livestock produc¬ 
ers, EUett. C. A.. 395-6132. 

DEPARTMENT OF HEALTH, EDUCATION. AND 
WELFARE 

Office of the Secretary: 

Individual School Report, OS-18-77. an¬ 
nually, public elementary and secondary 
schools. Office of Federal Statistical 
Policy and Standard, Laveme V. Collins, 
395-3214. 

School System Summary Report, OS-17- 
77, annually public elementary and sec¬ 
ondary school systems. Office of Federal 
Statistical Policy and Standard, Laveme 
V. Collins, 395-3214. 

Revisions 

DEPARTMENT OF HEALTH, EDUCATION, AND 
WELFARE 

Health care financing administration (Medi¬ 
care) medicare request for reconsideration 


of Part A Health Insurance Benefits, 
HCFA-2649, on occasion, beneficiaries, 
representatives, and providers human re¬ 
sources division. Caywood, D.P.. 395-3532. 

Extensions 

ENVIRONMENTAL PROTECTION AGENCY 

Report on operation and maintenance of 
wastewater treatment plant, EPA7500-5, 
on occasion, wastewater treatment plants, 
Ellett, C.A., 395-6132. 

DEPARTMENT OF AGRICULTURE 

Agricultural Stabilization and Conservation 
Service, application for new farm or pro¬ 
ducer allotment, base or quota. MQ25, on 
occasion, farmers requesting an allotment, 
base or quota, Ellett, C.A., 395-6132. 

DEPARTMENT OF JUSTICE 

Immigration and Naturalization Service, 
passenger list—crew list. 1-418, on occa¬ 
sion, masters or agents of vessels, Warren 
Topelius, 395-6132. 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration, Interna¬ 
tional Flight Plan, FAA 7233-4, on occa¬ 
sion, aircraft pilots, Strasser, A., 395-6132. 

Phillip D. Larsen, 
Budget and Management Officer. 

(FR Doc. 77-36102 Filed 12-15-77: 8:45 am] 


[ 3110 - 01 ] 

CLEARANCE OF REPORTS 
List of Requests 

The following is a list of requests for 
clearance of reports intended for use 
in collecting information from the 
public received by the Office of Man¬ 
agement and Budget on December 6. 
1977 (44 U.S.C. 3509). The purpose of 
publishing this list in the Federal 
Register is to inform the public. 

The list includes the title of each re¬ 
quest received; the name of the agency 
sponsoring the proposed collection of 
information; the agency form number, 
if applicable; the frequency with 
which the information is proposed to 
be collected; the name of the reviewer 
or reviewing division within OMB, and 
an indication of who will be the re¬ 
spondents to the proposed collection. 

The symbol (x) identifies proposals 
which appear to raise no significant 
issues, and are to be approved after 
brief notice through this release. 

Further information about the items 
on this Daily List may be obtained 
from the Clearance Office, Office of 
Management and Budget, Washing¬ 
ton, D.C. 20503, 202-395-4529. 

New Forms 

DEPARTMENT OF AGRICULTURE 

Farmer Cooperative Service. Marketing of 
Grain by Regional Cooperatives, annually, 
regional grain Co-ops. Charles A. Ellett. 
Office of Statistical Policy and Standards, 
395-6132. 

DEPARTMENT OF COMMERCE 

Bureau of the Census: 


Interview Rating Forms, single time. Job 
applicants, Arnold Strasser, Office of 
Statistical Policy and Standards, 395- 
6132. 

Application for Excepted Employment in 
the Field Service, BC-50B, single time, 
census job applicants, Arnold Strassfr 
395-6132. 

DEPARTMENT OF DEFENSE' 

Departmental and Other Report on DOD 
Subcontracts, on occasion. DOD Contrac¬ 
tors. National Security Division, Office of 
Statistical Policy and Standards. 395-4734. 

Air Force, F-4 Aircraft Spares Manufac¬ 
tures Capability Survey, single time, busi¬ 
ness firms. National Security Division. 
395-4734. Marsha Traynham. 

DEPARTM ENT OF JUSTICE 

Law Enforcement Assistance Administra¬ 
tion, Telephone Questionnaire to State 
and Local Prosecutors (Dyer Act Refer¬ 
rals), LEAA-3350. single time. State and 
local prosecutors, Warrent Topelius, 395- 
6132, Office of Statistical Policy and Stan¬ 
dards. 

DEPARTMENT OF HEALTH. EDUCATION. AND 
WELFARE 

Social Security Administration, Medical His¬ 
tory and Disability Report—Widow. Wid¬ 
ower. Surviving Divorced Wife, or Dis 
abled Child, SSA-3461, other (see SF 83). 
persons applying for DWB and DAC bene¬ 
fits, David P. Caywood, 395-3443. 

Alcohol. Drug Abuse and Mental Health Ad¬ 
ministration. Treatment Outcome Pro¬ 
spective Study (TOPS), other (see SF 83). 
clients in Federal funded drug.abuse treat¬ 
ment programs, Richard Eisinger. _ 395- 
3214. 

DEPARTMENT OF HOUSING AND URBAN 
DEVELOPMENT 

Office of Policy Development and Research. 
Insurance Availability and Usage, single 
time, inner city, property owners and oc¬ 
cupants in New York, Los Angeles, Detroit 
and Miami. Housing. Veterans and Labor 
Division, 395-3532. David P. Caywood. 

Community Planning and Development, 
Final Local Evaluation Report on Model 
Cities Program, HUD-3128, on occasion, 
remaining model city agencies at close¬ 
out, Housing, Veterans and Labor Divi¬ 
sion, 395-3532, David P. Caywood. 

DEPARTMENT OF TRANSPORTATION 

Departmental and Other General Aviation 
Accident Prevention Survey, single time, 
general aviation pilots. Economics and 
General Government Division, 395-4892. 
Arnold Strasser. 

Revisions 

GENERAL SERVICES ADMINISTRATION 

Application for Presenting New or Improved 
Articles, GSA-1171, on occasion, private 
enterprise. Office of Federal Procurement 
Policy, 395-4852. 

DEPARTMENT OF STATE 

Passport Application. DSP-11, on occasion, 
passport applicant, Marsha Traynham. 
395-3773. 

NATIONAL SCIENCE FOUNDATION 

1978 Survey of Natural and Social Scientists 
and Engineers: Questionnaire, Cover Let¬ 
ters, Reference Lists, PMS-26A, B. C. 
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single time, scientists, engineers, and 
other highly trained persons, David P. 
Caywood, 395-3443. 

VETERANS ADMINISTRATION 

Monthly Certification of Training Under 
Chapter 34. Title 38, U.S.C.. 22-6553D. on 
occasion, veteran and training establish¬ 
ments, David P. Caywood, 395-3443. 

Report of State Home Construction Project 
Planning. 10-1493, annually. State veter¬ 
ans homes, David P. Caywood, 395-3443. 

Revisions 

DEPARTMENT OF AGRICULTURE 

U.S. Forest Service. Detection Report, 
Forest Insect and Disease Damage. FS- 
5200-1, on occasion, State and industrial 
forestry personnel. Charles A. Ellett. 395- 
6132. 

DEPARTMENT OF COMMERCE 

Maritime Administration, Container/Trailer 
Report—Foreign Trade, MA-578A, other 
(see SF 83), shipping companies, Louis C. 
Kincannon, 395-3211. 

Bureau of the Census: 

Control Card Quarterly Household 
Survey. QHS-700, quarterly, households 
in the United States, David P. Caywood, 
395-3214. 

Census Forms—1980 Census Dress Re¬ 
hearsal, D-l(X)—D-2CX), single time, all 
households in the dress rehearsal area. 
Office of Statistical Policy and Stan¬ 
dards, Barbara F. Reese, 395-3211. 

DEPARTMENT OF HEALTH. EDUCATION, AND 
WELFARE 

Public Health Service. Questionnaire for 
Source Directory, other (see SF 83), com¬ 
mercial suppliers of laboratory animals. 
Richard Eisinger, 395-3214. 

Health Care Financing Administration, De¬ 
partmental Clinical Laboratory Survey 
Report, HCFA-1557, annually, clinical lab¬ 
oratories participating in medicare, Rich¬ 
ard Eisinger, 395-3214. 

DEPARTMENT OF HOUSING AND URBAN 
DEVELOPMENT 

Office of Policy and Research, Annual 
Housing Survey—SMSA Sample Group B- 
2. Questionnaire and Control Card, AHS- 
51, 52, 54L1, 54L2, other (see SF 83), 
households in 15 SMSA’s, David P. 
Caywood. 395-3443. 

Extensions 

DEPARTMENT OF STATE 

Information on Political Contributions and 
Fees or Commissions in Connection With 
the Sale of Defense Articles or Services, 
on occasion, exporters of munitions list 
items, Marsha Traynham, Warren Tope- 
lius, 395-3773. 

Application/License for Permanent Export 
of Unclassified Implements of War and 
Related Technical Data, on occasion, ex¬ 
porters of munitions list items, Marsha 
Traynham. 395-3773. 

Consignee Purchaser Transaction State¬ 
ment, DSP-83, on occasion, exporters of 
munitions list items, Marsha Traynham. 
395-3773. 

Application For License To Export Classi¬ 
fied Arms. DSP-85, on occasion, exporters 
of munitions list items, Marsha Trayn¬ 
ham, 395-3773. 


DEPARTMENT OF AGRICULTURE 

Rural Electrification Administration. REA 
Bulleting Environmental Policy, on occa¬ 
sion. REA electric and telephone borrow¬ 
ers, Charles A. Ellett, 395-6132. 

Agricultural Marketing Service, Report 
Forms Under Federal Milk Orders (From 
Milk Handlers and Milk Marketing Coo¬ 
peratives), DA-25, monthly, regulated 
milk handlers and milk marketing cooper¬ 
atives, Charles A. Ellett, 395-6132. 

DEPARTMENT OF JUSTICE 

Immigration and Naturalization Service: 
Application for Advance Permission To 
Return to Unrelinquished Domicile, I- 
191, on occasion, returning resident 
aliens, Warren Topelius, 395-6132. 
Transmittal Letter to Violator of Section 
1426(h) of Title 18 U.S.C. (Unauthorized 
Reproduction of Certification of Natu¬ 
ralization or Citizenship), G-132, on oc¬ 
casion. violators of sec. 1426(h) of Title 
18 U.S.C., Warren Topelius. 395-6132. 

DEPARTMENT OF HEALTH, EDUCATION, AND 
WELFARE 

Social Security Administration, Medical Of¬ 
ficer’s Statement, SSA-787, on occasion, 
medical officer, David P. Caywood. 395- 
3443. 

Food and Drug Administration. Survey on 
Use of Antibiotics in Clinical Practice, 
single time, physicians in office practice, 
Richard Eisinger. 395-3214. 

Phillip D. Larsen, 
Budget and Management Officer . 

[FR Doc. 77-36103 Filed 12-15-77; 8:45 am] 


[ 8010 - 01 ] 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 14239] 

AMERICAN STOCK EXCHANGE, INC 
Order Approving Proposed Rule Change 

December 8. 1977. 

On June 27, 1977, the American 
Stock Exchange. Inc. ("Amex”) filed 
with the Commission, pursuant to Sec¬ 
tion 19(b) of the Securities Exchange 
Act of 1934 (the "Act”), as amended by 
the Securities Acts Amendments of 
1975, and Rule 19b-4 thereunder, 
copies of a proposed rule change. The 
rule change provides for automatic 
elevation of option cabinet orders to 
the auction market; and permits mem¬ 
bers to execute transactions in Amex 
options as principals in the over-the- 
counter market for a premium not in 
excess of $1 per contract. 

Notice of the proposed rule change 
together with the terms of substance 
of the proposed rule change was given 
by publication of a Commission Re¬ 
lease (Securities Exchange Act Re¬ 
lease No. 13776, (July 18. 1977)) and by 
publication in the Federal Register 
(42 Fed. Reg. 38033 (July 24, 1977)). 

The Commission finds that the pro¬ 
posed rule change is consistent with 
the requirements of the Act and the 


rules and regulations thereunder ap¬ 
plicable to registered national securi¬ 
ties exchanges, and in particular, the 
requirements of Section 6 and the 
rules and regulations thereunder. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, that the 
proposed rule change filed with the 
Commission on June 27. 1977. be, and 
it hereby is, approved. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 77-35847 Filed 12-15-77; 8:45 am] 


[ 8010 - 01 ] 

[Release No. 14233] 

BOSTON STOCK EXCHANGE 
Order Approving Proposed Rule Change 

December 7, 1977. 

On May 27, 1977, the Boston Stock 
Exchange, Inc. ("BSE”) filed with the 
Commission, pursuant to Section 19(b) 
of the Securities Exchange Act of 1934 
(the "Act”), as amended by the Securi¬ 
ties Acts Amendments of 1975, and 
Rule 19b-4 thereunder, copies of a 
proposed rule change. The proposal 
would: delete restrictions on what 
members may pay as "give-ups”; delete 
the presumption of a unitary odd-lot 
specialist system and the requirement 
of an odd-lot differential; delete refer¬ 
ences in Chapter XII-A of the BSE 
Rules (odd-lot pricing) to primary 
market transactions and substitute 
consolidated tape transactions: amend 
Chapter XV to require specialists to 
maintain records of all orders received 
for three years to bring BSE require¬ 
ments into conformity with Commis¬ 
sion rules 17a-3 and 17a-4, and to pro¬ 
hibit disclosure of information with 
respect to orders, except to the Ex¬ 
change, the Commission or other spe¬ 
cialist acting on behalf of the special¬ 
ist; amend Chapter XX relating to the 
regulation of member employees; and 
amend Chapter XI, Section 1, to pro¬ 
vide standards for the appointment of 
alternate specialists. 

Notice of the proposed rule change 
together with the terms of substance 
of the proposed rule change was given 
by publication of a Commission Re¬ 
lease (Securities Exchange Act Re¬ 
lease No. 13615, (June 9, 1977)) and by 
publication in the Federal Register 
(42 FR 31206 (June 20. 1977)). 

The Commission finds that the pro¬ 
posed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder ap¬ 
plicable to national securities ex¬ 
changes, and in particular, the re¬ 
quirements of Section 6 and the rules 
and regulations thereunder. 
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It Is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, that the 
proposed rule change filed with the 
Commission on May 27, 1977, be, and 
it hereby is, approved. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

George A. Fitzsimmons, 
Secretary . 

CFR Doc. 77-35848 Filed 12-15-77; 8:45 am] 


[8010-01] 

[File No. 1-3481] 

CENTRAL OF GEORGIA RAILROAD CO. FIRST 

MORTGAGE 4 PERCENT BONDS, SERIES A 

DUE 1995; GENERAL MORTGAGE AV 2 PER- 

CENT INCOME BONDS, SERIES B, DUE 2020 

Notico of Application To Withdraw From 
Listing and Rogistration 

December 6, 1977. 

The above named issuer has filed an 
application with the Securities and 
Exchange Commission, pursuant to 
section 12(d) of the Securities Ex¬ 
change Act of 1934 and rule 12d2-2(d) 
promulgated thereunder, to withdraw 
the specified securities from listing 
and registration on the New York 
Stock Exchange, Inc. 

The reasons alleged in the applica¬ 
tion for withdrawing this security 
from listing and registration include 
the following: 

Because the Company is the issuer 
of the listed and registered bonds, it 
would under the amended reporting 
rules be required for the first time to 
file audited financial statements, in¬ 
cluding replacement cost data with 
Form 10-K, and unaudited financial 
statements with Form 10-Q. In the 
past, audited financial statements 
have been prepared on a consolidated 
system basis only. Therefore, the Cen¬ 
tral of Georgia Railroad Co. seeks 
withdrawal of the Bonds from listing 
and registration on the New York 
Stock Exchange in order to avoid the 
additional expense and administrative 
burden of preparing separate financial 
statements in compliance with the 
newly applicable reporting require¬ 
ments. 

The applicant has also stated that 
withdrawal of the Bonds from listing 
and registration will not be detrimen¬ 
tal to the interests of investors inas¬ 
much as timely and comprehensive fi¬ 
nancial information concerning the 
applicant will continue to be publicly 
available. The Southern Railway Co., 
of which the applicant is a wholly- 
owned subsidiary, will continue to be 
fully subject to the financial reporting 
requirements prescribed by section 13 
of the 1934 Act, and the Southern 
Railway System consolidated financial 
information will continue to be filed 


with the Commission and available to 
the investing public. It is the appli¬ 
cant's view that such consolidated fi¬ 
nancial information is of primary im¬ 
portance to investors in the bonds in 
light of the integrated operating rela¬ 
tionship between the applicant and 
the other Southern Railway System 
Co. 

Any Interested person may, on or 
before December 21, 1977, submit by 
letter to the Secretary of the Securi¬ 
ties and Exchange Commission, Wash¬ 
ington, D.C. 20549, facts bearing upon 
whether the application has been 
made in accordance with the rules of 
the Exchange and what terms, if any, 
should be imposed by the Commission 
for the protection of investors. The 
Commission will, on the basis of the 
application and any other information 
submitted to it, issue an order grant¬ 
ing the application after the date men¬ 
tioned above, unless the Commission 
determines to order a hearing on the 
matter. 

For the Commission, by the Division 
of Market'Regulation, pursuant to del¬ 
egated authority. 

George A. Fitzsimmons, 
Secretary . 

[FR Doc. 77-35849 Filed 12-15-77; 8:45 am] 


[8010-01] 

[Release No. 34-14235; File No. SR-CBOE- 
1977-18] 

CHICAGO BOARD OPTIONS EXCHANGE, INC 

Solf-Rogulatory Organization* 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l) as amended by Pub. L. 
No. 94-29, 16 (June 4, 1975), notice is 
hereby given that on December 1, 
1977, the above-mentioned self-regula¬ 
tory organization filed with the Secu¬ 
rities and Exchange Commission a 
proposed rule change as follows (addi¬ 
tions are italicized; deletions are 
bracketed). 

Exchange’s Statement op the Terms 
of Substance of the Proposed Rule 
Change 

ARTICLE II—MEMBERSHIP 

Number of Memberships 

Sec. 2.1 (a) Membership in the Ex¬ 
change shall be made available by the 
Exchange at such times, under such 
terms and in such number as shall be 
proposed by the Board [shall deter¬ 
mine.] and approved by the affirma- 
tive vote of the majority of the mem - 
bers present in person or represented 
by proxy at a regular or special meet¬ 
ing of the membership. 

(6) The membership of the Ex¬ 
change shall consist of persons who 
acquire memberships made available 


by the Exchange in accordance with 
the Rules and shall also consist of 
those members of the Board of Trade 
of the City of Chicago who, pursuant 
to paragraph (b) of article FIFTH of 
the Certificate of Incorporation, elect 
to apply for membership and are ap¬ 
proved for membership in accordance 
with the Rules. Except as otherwise 
expressly provided in the Certificate 
of Incorporation, the Constitution or 
the Rules, every member of the Ex¬ 
change shall be entitled to the same 
rights and privileges, and shall be sub¬ 
ject to the same obligations, as every 
other member. 

(c) All prior offers by the Exchange of 
memberships unsold as of August 29, 
1977 , are vnthdravm and all available 
memberships unsold by the Exchange 
as of said date are terminated. 

Exchange’s Statement of Basis and 
Purpose 

The purposes of the proposed rule 
change are to submit to the vote of 
the membership the terms and condi¬ 
tions of future membership offerings 
and to withdraw an offering of Ex¬ 
change memberships which com¬ 
menced in April 1977. No action was 
taken on the proposed rule change by 
the Board of Directors and no other 
purpose was stated in the petition de¬ 
scribed above. 

The proposed rules change would 
enable Exchange members to have 
greater representation in the determi¬ 
nation of the terms and conditions of 
future offerings of Exchange member¬ 
ships. Such increased participation on 
the part of the membership is consis¬ 
tent with the provisions of section 
6(b)(3) of the Act. This proposed 
change is also in conformity with the 
rules of other exchanges which re¬ 
quire the approval of the respective 
memberships to offer memberships for 
sale. 

No comments have been solicited, 
nor have any comments been received 
from members on the proposed rules 
changes. 

The proposed rule changes will not 
impose any burden upon competition. 

Within 35 days of the date of publi¬ 
cation of this notice in the Federal 
Register, or within such longer period 
(i) as the Commission may designate 
up to 90 days of such date if it finds 
such longer period to be appropriate 
and publishes its reasons for so finding 
or (ii) as to which the above-men¬ 
tioned self-regulatory organization 
consents, the Commission will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to deter¬ 
mine whether the proposed rule 
change should be disapproved. 

Interested persons are invited to 
submit written data, views and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make written submis- 


FEDERAL REGISTER, VOL 42, NO. 242—FRIDAY, DECEMBER 16, 1977 








NOTICES 


63497 


sions should file 6 copies thereof with 
the Secretary of the Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and all written submission will be 
available for inspection and copying in 
the Public Reference Room, 1100 L 
Street NW., Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi¬ 
pal office of the above-mentioned self- 
regulatory organization. All submis¬ 
sions should refer to the file number 
referenced in the caption above and 
should be submitted within 30 days of 
the date of this publication. 

For the Commission, by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

George A. Fitzsimmons, 
Secretary. 

December 8 , 1977. 

[FR Doc.77-35861 Filed 12-15-77; 8:45 ami 


18010 - 01 ] 

[Release No. 20311] 

CONSOLIDATED NATURAL GAS CO. ET AL. 

Notice of Pott-Effective Amendment Regarding 
Intrasystem Financing 

December 9. 1977. 

In the matter of Consolidated Natu¬ 
ral Gas Co., 30 Rockefeller Plaza, New 
York, N.Y. 10020; CNG Coal Co., CNG 
Producing Co., CNG Research Co., 
Consolidated Gas Supply Corp., Con¬ 
solidated System LNG Co., the East 
Ohio Gas Co., the Peoples Natural 
Gas Co., the River Gas Co., West Ohio 
Gas Co. (70-6005). 

Notice is hereby given that Consoli¬ 
dated Natural Gas Co. (“Consolidat¬ 
ed"), a registered holding company, 
and certain of its subsidiary companies 
listed above have filed with this Com¬ 
mission a post-effective amendment to 
the application-declaration in this pro¬ 
ceeding pursuant to sections 6(a), 6(b), 
7, 9(a), 10, and 12(b) of the Public Util¬ 
ity Holding Company Act of 1935 
(“Act") and rule 45 promulgated 
thereunder regarding the following 
proposed transactions. All interested 
persons are referred to the amended 
application-declaration, which is sum¬ 
marized below, for a complete state¬ 
ment of the proposed transactions. 

By orders in this proceeding dated 
June 6, 1977, and June 20, 1977 
(HCAR Nos. 20065 and 20081), the 
Commission authoried Consolidated 
and certain of its subsidiary companies 
to engage in various transactions In 
connection with the Consolidated Sys¬ 
tem’s financing program for 1977. In 
the present post-effective amendment, 
additional financing described below is 
proposed for certain subsidiaries that 
would take place in 1978 prior to Com¬ 
mission authorization of the System’s 
financing program for that year. 


Consolidated proposes to make open 
account advances of up to $15,000,000 
to Consolidated System LNG Co. 
(“LNG Co.") to finance working cap¬ 
ital requirements. Such advances may 
be made, repaid, and remade, as re¬ 
quested from time to time by LNG 
Co., through May 31, 1978. Such open 
account advances will be repaid on or 
before a date not more than one year 
from the date of the first advance, 
with interest at substantially the same 
effective rate of interest as the related 
commercial paper or short-term bank 
borrowings by Consolidated. Should 
Consolidated have no commercial 
paper sales or bank borrowings during 
this period, the interest rate would be 
the prime commercial interest rate of 
the Chase Manhattan Bank, N.A.. in 
effect from time to time. 

Consolidated also proposes to make 
open account advances of up to 
$30,000,000 to CNG Producing Co. 
(“CNG Producing") to finance explo¬ 
ration and development of Gulf off¬ 
shore leases. Such advances will be 
made as called for from time to time 
by CNG Producing through May 31. 
1978, and will bear interest at the 
prime commercial rate of interest at 
the Chase Manhattan Bank, N.A., in 
effect from time to time. The ad¬ 
vances, to the extent outstanding, will 
be repaid through long-term financing 
for which authorization will be re¬ 
quested in the System’s 1978 financing 
program. 

It is expected that CNG Research 
Co. (“CNG Research") will require fi¬ 
nancing of $1,400,000 from Consolidat¬ 
ed during the period January 1 
through May 31, 1978. In said order of 
June 6. 1977, the Commission autho¬ 
rized CNG Research to sell 17,000 
shares of its common stock, $100 par 
value, at par, aggregating $1,700,000, 
and Consolidated to acquire such 
shares during 1977. It now appears 
that CNG Research will not require 
all of such financing during 1977 but 
will require part of it (estimated at 
$700,000) during the early months of 
1978. Therefore, it is proposed that 
this authorization be extended from 
December 31, 1977, to and including 
May 31, 1978. Further, in order to 
complete the necessary financing re¬ 
ferred to, Consolidated and CNG Re¬ 
search now propose that CNG Re¬ 
search issue and sell an additional 
7,000 shares of its common stock. $100 
par value, and Consolidated acquire 
for cash such shares at an aggregate 
par value of $700,000 prior to May 31, 
1978. 

It is also expected that CNG Coal 
Co. (“CNG Coal") will require financ¬ 
ing of $800,000 from Consolidated 
during the period January through 
May 1978. In said order of June 6, 
1977, the Commission authorized CNG 
Coal to sell 30,000 shares of its 
common stock, $100 par value, at par. 


aggregating $3,000,000. and Consoli¬ 
dated to acquire such shares during 

1977. It now appears that CNG Coal 
will not require all of such financing 
during 1977 but will require part of it 
(estimated at $200,000) during the 
early months of 1978. Therefore, it is 
proposed that this authorization be 
extended from December 31, 1977, to 
and including May 31. 1978. Further, 
in order to complete the necessary fi¬ 
nancing referred to, Consolidated and 
CNG Coal now propose that CNG 
Coal issue and sell an additional 6,000 
shares of its common stock, $100 par 
value, and Consolidated acquire for 
cash such shares at an aggregate par 
value of $600,000 prior to May 31, 

1978. 

It is requested that the rule 24 certi¬ 
ficates of notification regarding the 
proposed transactions be filed on a 
quarterly basis. 

It is stated that no State or Federal 
commission, other than this Commis¬ 
sion, has jurisdiction over the pro¬ 
posed transactions. The fees and ex¬ 
penses to be incurred in connection 
with the proposed transactions are es¬ 
timated not to exceed $500. 

Notice is further given that any in¬ 
terested person may, not later than 
January 3, 1978, request in writing 
that a hearing be held in respect of 
such matter, stating the nature of his 
interest, the reasons for such request, 
and the issues of fact or law raised by 
said post-effective amendment to the 
application-declaration which he de¬ 
sires to controvert; or he may request 
that he be notified should the Com¬ 
mission order a hearing thereon. Any 
such request should be addressed: Sec¬ 
retary, Securities and Exchange Com¬ 
mission, Washington, D.C. 20549. A 
copy of such request should be served 
personally or by mail upon the appli- 
cants-declarants at the above-stated 
address, and proof of service (by affi¬ 
davit or, in case of an attorney at law. 
by certificate) should be filed with the 
request. At any time after said date, 
the application-declaration, as now 
amended or as it may be further 
amended, may be granted and permit¬ 
ted to become effective as provided in 
rule 23 of the general rules and regula¬ 
tions promulgated under the Act, or 
the Commission may grant exemption 
from such rules as provided in rules 
20(a) and 100 thereof or take such 
other action as it may deem appropri¬ 
ate. Persons who request a hearing or 
advice as to whether a hearing is or¬ 
dered will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

George A. Fitzsimmong, 
Secretary. 

[FR Doc. 77-35850 Filed 12-15-77; 8:45 am) 
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[Release No. 20312] 

CONSOLIDATED NATURAL GAS CO. ET AL 

Notico of Proposed Open Account Advances to 

Subsidiary Companies by Parent Company in 

Connection With Intrasystem Prepayment of 

Promissory Notes and Related Transactions 

December 9. 1977. 

In the matter of Consolidated Natu¬ 
ral Gas Co., 30 Rockefeller Plaza, New 
York, N.Y. 10020; Consolidated Gas 
Supply Corp., the East Ohio Gas Co., 
the Peoples Natural Gas Co., West 
Ohio Gas Co. (70-6103). 

Notice is hereby given that Consoli¬ 
dated Natural Gas Co. (“Consolidat¬ 
ed"), a registered holding company, 
and its subsidiary companies. Consoli¬ 
dated Gas Supply Corp. (“Supply 
Corp.”), the East Ohio Gas Co. (“East 
Ohio”), the Peoples Natural Gas Co. 
(“Peoples"), and West Ohio Gas Co. 
(“West Ohio"), have filed an applica¬ 
tion-declaration with this Commission 
pursuant to the Public Utility Holding 
Company Act of 1935 (“Act"), desig¬ 
nating sections 6(a), 6(b), 7. 9(a), 10. 
and 12(b) of the Act and rules 42(b)(2), 
45. and 50(a)(3) promulgated thereun¬ 
der as applicable to the proposed 
transactions. All interested persons 
are referred to the application-declara¬ 
tion, which is summarized below, for a 
complete statement of the proposed 
transactions. 

It is stated that certain companies in 
the Consolidated System temporarily 
accumulate cash over and above cur¬ 
rent requirements, for the most part 
because of large seasonal heating busi¬ 
ness. At the same time. Consolidated 
may require funds for working capital 
and for the financial requirements of 
other system companies. Therefore, 
Consolidated may be making short¬ 
term borrowings when subsidiaries 
with excess cash are making tempo¬ 
rary money-market investments out¬ 
side the System. It is stated that it 
would be advantageous to alleviate 
this situation and to continue the tem¬ 
porary prepayment of the subsidiary's 
long-term notes which optimizes the 
internal utilization of excess cash 
funds accumulated with the System. 

It is proposed that the following sub¬ 
sidiaries make temporary prepayments 
on long-term notes held by Consolidat¬ 
ed from excess cash funds, from time 
to time prior to December 31, 1978, 
not exceeding at any time the aggre¬ 
gate amounts set forth below: 

Supply Corp....... $50,000,000 

East Ohio..... 75.000.000 

Peoples ... 15.000.000 

West Ohio.... 3.500.000 


Total.........~.. 143.500,000 

Consolidated estimates that the ag¬ 
gregate prepayment of $143,500,000 is 
the maximum that can be utilized for 


the temporary financing of System re¬ 
quirements during 1978. 

The long-term notes temporarily 
prepaid by an individual subsidiary 
will be those bearing the highest inter¬ 
est rate outstanding at the time of 
each prepayment. Interest on such 
notes will cease upon prepayment and 
start again upon reinstatement of the 
notes. As funds are thereafter re¬ 
quired by such subsidiary for corpo¬ 
rate purposes, including construction, 
it is proposed that advances be made 
on open account to the subsidiary by 
Consolidated in an aggregate amount 
not to exceed the amount of long-term 
notes previously prepaid, less any cur¬ 
rent maturities applicable to notes 
which have matured subsequent to the 
prepayment dates. The open account 
advances will bear interest at the same 
rate or rates as borne by the equiv¬ 
alent principal amounts of the notes 
previously prepaid by such subsidiary 
during 1978, but in reverse order to 
that of the prepayments, i.e., from the 
lowest rate on the notes previously 
prepaid to the highest rate. Interest 
on the open account advances will 
commence on the date of the advance 
and will become due on June 30, 1978, 
and December 31, 1978. and/or on the 
date such advances are repaid by the 
reinstatement of the prepaid notes. 

It is proposed that open account ad¬ 
vances to a subsidiary be increased or 
decreased from time to time in accor¬ 
dance with variations in the cash flow 
of the subsidiary; however, at no time 
will the advances outstanding be in 
excess of the notes prepaid. At such 
time as the open account advances 
equal the aggregate amount of the 
prepaid notes, or in any event not 
later than December 31, 1978, the 
notes prepaid by a subsidiary will be 
reinstated in repayment of the related 
outstanding open account advances 
made to the subsidiary by Consolidat¬ 
ed. However, if the aggregate of the 
notes prepaid exceeds such advances 
at the end of 1978, Consolidated pro¬ 
poses to make cash repayment of the 
difference in order to effect reinstate¬ 
ment of the proposed notes in full. No 
financing of any subsidiary which may 
be presently or subsequently autho¬ 
rized by this Commission in connec¬ 
tion with the construction or gas stor¬ 
age programs of any such subsidiary 
will be consummated until such time 
as advances have been made in an 
amount equal to the amount of notes 
prepaid. 

It is stated that the proposed trans¬ 
actions will be beneficial to the 
System because they will: (1) permit 
subsidiary companies with excess cash 
to prepay temporarily long-term notes 
held by Consolidated, with a resulting 
reduction in their interest expense; (2) 
make available to Consolidated a tem¬ 
porary cash source for working capital 
and for the financing of other compa¬ 


nies within the System; and (3) permit 
Consolidated, which obtains all exter¬ 
nal financing required Jsy the System, 
to consequently defer or prepay short¬ 
term financing such as inventory loans 
with banks and commercial paper bor¬ 
rowings for working capital. 

The expenses to be incurred in con¬ 
nection with the proposed transac¬ 
tions are estimated not to exceed 
$2,600. It is stated that the Public Ser¬ 
vice Commission of West Virginia has 
authorized the prepayment and reacti¬ 
vation of the long-term notes and the 
short-term borrowings proposed by 
Supply Corp. and that no other state 
commission and no federal commis¬ 
sion, other than this Commission, has 
jurisdiction over the proposed transac¬ 
tions. The applicants-declarants re¬ 
quest that authority be granted to file 
certificates under rule 24 reporting 
transactions consummated pursuant 
to this filing on a quarterly basis. 

Notice is further given that any in¬ 
terested person may, not later than 
January 3. 1978, request in WTiting 
that a hearing be held on such matter, 
stating the nature of his interest, the 
reasons for such request, and the 
issues of fact or law raised by the 
filing which he desires to controvert; 
or he may request that he be notified 
if the Commission should order a 
hearing thereon. Any such request 
should be addressed: Secretary, Securi¬ 
ties and Exchange Commission. Wash¬ 
ington, D.C. 20549. A copy of such re¬ 
quest should be served personally or 
by mail upon the applicants-declarants 
at the above-stated address, and proof 
of service (by affidavit or, in case of an 
attorney at law, by certificate) should 
be filed with the request. At any time 
after said date, the application-decla¬ 
ration, as filed or as it may be amend¬ 
ed, may be granted and permitted to 
become effective as provided in rule 23 
of the general rules and regulations 
promulgated under the Act, or the 
Commission may grant exemption 
from such rules as provided in rules 
20(a) and 100 thereof or take such 
other action as it may deem appropri¬ 
ate. Persons who request a hearing or 
advice as to whether a hearing is or¬ 
dered will receive any notices or orders 
issued in this matter, including the 
date of the hearing (if ordered) and 
any postponements thereof. For the 
Commission, by the Division of Corpo¬ 
rate Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 77-35851 Filed 12-15-77; 8:45 ami 
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CRel. No. 10045] 

CORPUS CHRISTI CAPITAL CORP. 

Notice of Filing of Application Pursuant to Sec¬ 
tion 6(c) of the Act for an Order of Exemp¬ 
tion From oil Provisions of the Act 

December 7, 1977. 

Notice is hereby given that Corpus 
Christ! Capital Corp. (“Applicant"), a 
corporation organized under the laws 
of the State of New York on Septem¬ 
ber 30, 1977, filed an application on 
October 4. 1977, and amendments 
thereto on November 17, 1977, and De¬ 
cember 1, 1977, for an order of the 
Commission pursuant to section 6(c) 
of the Investment Company Act of 
1940 (“Act"), exempting Applicant 
from all provisions of the Act. All in¬ 
terested persons are referred to the 
application on file with the Commis¬ 
sion for a statement of the representa¬ 
tions made therein, which are summa¬ 
rized below. 

Applicant's authorized capital stock 
consists of two hundred and seventy 
shares of common stock designated 
“Class A Shares," two hundred and 
seventy shares of common stock desig¬ 
nated “Class B Shares," and one hun¬ 
dred and eighty shares of common 
stock designated “Class C Shares." 
The Class A Shares will be issued to 
ICI Americas Inc. (“ICI"), or its 
wholly-owned subsidiary ICI Petro¬ 
chemicals Inc. (“ICI's Partner"). ICI is 
a wholly-owned subsidiary of ICI 
American Holdings, Inc., a Delaware 
corporation, which in turn, is a 
wholly-owned subsidiary of Imperial 
Chemical Industries Ltd., an English 
Company (ICI’s “Ultimate Parent"). 
The Class B Shares will be issued to 
Cliamplin Petroleum Co. (“Cham- 
plin"), or its wholly-owned subsidiary, 
Champlin Petrochemicals. Inc. 
(“Champlin’s Partner"). Champlin, a 
Delaware corporation, is a wholly- 
owned subsidiary of Union Pacific 
Corp., a Utah corporation. (Cham¬ 
plin’s “Ultimate Parent"). The Class C 
Shares will be issued to Soltex Poly¬ 
mer Corp. (“Soltex"), or its wholly- 
owned subsidiary Soltex Petrochemi¬ 
cals, Inc. (“Soltex’s Partner"). Soltex, 
a Delaware corporation, is a wholly- 
owned subsidiary of Solvay et Cie, 
S.A., a Belgian corporation, (Soltex’s 
“Ultimate Parent"). ICI. Champlin 
and Soltex are hereinafter referred to 
as the “Direct Parents." 

As of December 31. 1976, the consoli¬ 
dated assets employed of Imperial 
Chemical Industries Ltd. and consoli¬ 
dated subsidiaries were £3.5 billion 
($6.0 billion at £=$1.70), those of 
Union Pacific Corp. and consolidated 
subsidiaries $3.7 billion, those of 
Solvay et Cie, S.A. and consolidated 
subsidiaries BF 92.2 billion ($2.6 bil¬ 
lion at BF= $0.0278), those of ICI 


$444.9 million, those of Champlin and 
consolidated subsidiaries $752.0 mil¬ 
lion, and those of Soltex and consoli¬ 
dated subsidiaries $110.0 million. 

ICI’s Partner, Champlin’s Partner 
and Soltex’s Partner have respective 
interests of 37.5 percent, 37.5 percent, 
and 25 percent in Corpus Christi Pet¬ 
rochemical Co. (“CCPC"), a partner¬ 
ship organized under the Texas Uni¬ 
form Partnership Act. Each Partner is 
a Delaware corporation. CCPC pro¬ 
poses to engage in financing, construc¬ 
tion, and operation of an ethylene pro¬ 
ducing plant (“Ethylene Complex") 
near Corpus Christi, Tex. The sole 
business of the Partners will be to par¬ 
ticipate as partners in CCPC and ac¬ 
tivities incidental thereto. The initial 
capital and paid-in surplus of each of 
the Partners does not exceed $10,000. 

Applicant was formed to act as a fi¬ 
nance vehicle through which CCPC 
may borrow funds from certain insti¬ 
tutional lenders (the “Lenders"). Ap¬ 
plicant represents that the principal 
reason for this method of financing is 
to facilitate the qualification of its se¬ 
curities for purchase by the Lenders 
under the legal investment laws of cer¬ 
tain states, such as section 81(2)(a) of 
the New York Insurance Law. 

Applicant proposed to sell, over a 
period of time, up to $525 million of its 
Secured Notes (the “Secured Notes") 
issued pursuant to a Collateral Trust 
Indenture between the Applicant and 
a Trustee. The Secured Notes will bear 
interest of 9Va percent per annum and 
will mature fourteen years after com¬ 
pletion of the Ethylene Complex, but 
in any event not later than 1997. Ap¬ 
plicant represents that the original 
Lenders will consist of eight insurance 
companies each with admitted assets 
of more than one billion dollars (the 
Secured Note purchase agreements 
permit substitute Lenders in case of a 
default by an original Lender). No 
original Lender will have a participa¬ 
tion in the borrowing of less than 1.9 
percent of the total borrowing, and no 
such Lender’s participation will exceed 
5 percent of that Lender’s admitted 
assets. Applicant plans to sell its Se¬ 
cured Notes to the Lenders in transac¬ 
tions exempt from the registration re¬ 
quirements of the Securities Act of 
1933, as amended, by virtue of the pro¬ 
visions of section 4(2) thereof. The Se¬ 
cured Note purchase agreements will 
contain representations that the Lend¬ 
ers are purchasing the Secured Notes 
for investment and not with the view 
to resale or distribution thereof, and 
that the Lenders will not resell the Se¬ 
cured Notes in violation of the Securi¬ 
ties Act of 1933. Proceeds of the sale 
of the Secured Notes will be used to 
purchase CCPC Mortgage Notes 
(“Mortgage Notes"). 

Applicant’s Secured Notes will be se¬ 
cured by a pledge and assignment of 
CCPC’s Mortgage Notes to the Trust¬ 


ee. The Mortgage Notes will be se¬ 
cured by (!) a mortgage upon the Eth¬ 
ylene Complex, and (ii) the assign¬ 
ment of certain of CCPC’s rights 
under (A) Completion and Cash Defi¬ 
ciency agreements from CCPC’s Part¬ 
ners to CCPC. pursuant to which each 
Partner will severally agree to cause 
CCPC to use its best efforts to com¬ 
plete the Ethylene Complex (unless 
the Ethylene Complex shall be aban¬ 
doned), and to provide funds to CCPC 
for the payment of the excess of all 
expenses, liabilities, and obligations of 
CCPC becoming due and payable over 
the cash resources available to CCPC 
(CCPC will assign its rights to such 
funds only to the extent of debt ser¬ 
vice on the Mortgage Notes and relat¬ 
ed expenses), (B) agreements from 
each Direct Parent to CCPC to cause 
its Partner to fulfill its obligations 
under the Completion and Cash Defi¬ 
ciency Agreements, and (C) guaranties 
by each Ultimate Parent of its Direct 
Parent’s obligations to CCPC in re¬ 
spect of the Completion and Cash De¬ 
ficiency Agreement to which its Part¬ 
ner is a party. The Secured Notes, 
therefore, will be secured by a mort¬ 
gage on the Ethylene Complex and by 
assignment of commitments of the 
Partners, the Direct Parents, and the 
Ultimate Parents. 

Applicant states that it may from 
time to time incur other indebtedness, 
by borrowing money from banks, issu¬ 
ing securities in private placement 
transactions to institutional investors 
or otherwise, for the purpose of re¬ 
lending the net proceeds thereof to 
CCPC, subject to the conditions set 
forth herein. Applicant represents 
that it has no present plans to incur 
any such indebtedness. 

Section 3(a)(1) of the Act defines the 
term “investment company" to include 
any issuer which “is • • • engaged pri¬ 
marily, or proposes to engage primar¬ 
ily in the business of investing, rein¬ 
vesting, or trading in securities." Sec¬ 
tion 3(a)(3) of the Act defines “invest¬ 
ment company" to include any issuer 
which “is engaged or proposes to 
engage in the business of investing, re¬ 
investing, owning, holding, or trading 
in securities, and owns or proposes to 
acquire investment securities having a 
value exceeding 40 per centum of such 
issuer’s total assets (exclusive of gov¬ 
ernment securities and cash items) on 
an unconsolidated basis." 

Applicant states that its only signifi¬ 
cant assets will be amounts receivable 
in respect of loans made by it to 
CCPC. Applicant may be considered to 
be an “investment company" as de¬ 
fined in section 3 of the Act because 
(!) the Applicant is an issuer proposing 
to engage primarily in the business of 
investing in the Mortgage Notes of 
CCPC, which would be “securities" as 
defined in the Act, (ii) the Applicant 
proposes to acquire “investment secu- 
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rities” having a value exceeding 40 per 
centum of the Applicant’s total assets, 
and (Hi) the Applicant's voting stock 
will be owned by the Direct Parents 
(or the Partners), each of which has a 
beneficial interest in the voting stock 
of the Applicant exceeding ten per 
centum, and the securities of each 
Direct Parent (or Partner) might be 
deemed to be held by more than 100 
persons. 

Section 6(c) of the Act provides that 
the Commission, by order upon appli¬ 
cation. may conditionally or uncondi¬ 
tionally exempt any person or transac¬ 
tion from any provision or provisions 
of the Act if and to the extent that 
such exemption is necessary or appro¬ 
priate in the public interest and con¬ 
sistent with the protection of investors 
and the purposes fairly intended by 
the policy and provisions of the Act. 

Applicant submits that it is appro¬ 
priate in the public interest and con¬ 
sistent with the protection of investors 
and the purposes of the Act to exempt 
Applicant from all provisions of the 
Act for the following reasons: 

(1) The sole purpose and the busi¬ 
ness of the Applicant at this time is to 
serve as a vehicle to facilitate the ob¬ 
taining of funds by CCPC by borrow¬ 
ing up to $525 million from institu¬ 
tional lenders from time to time and 
by lending the proceeds of these bor¬ 
rowings to CCPC. 

(2) The only significant assets of the 
Applicant will be receivables in respect 
of its holdings of CCPC's Mortgage 
Notes (or other CCPC debt) which will 
be in a principal amount equal to. and 
will be pledged to secure, the Appli¬ 
cant’s Secured Notes (or other debt of 
the Applicant). Payments on the 
Mortgage Notes (or such other CCPC 
debt) are to be applied to the payment 
of the principal of a premium (if any) 
and interest on the Applicant's Se¬ 
cured Notes (or such other debt of the 
Applicant). The Applicant will not 
deal with such assets in any way and 
will not trade in or deal with securi¬ 
ties. 

(3) The Applicant will not hold any 
securities other than CCPC Mortgage 
Notes or other CCPC debt. 

(4) The Collateral Trust Indenture 
pursuant to which the Applicant will 
issue its Secured Notes will provide 
that the Applicant will not consolidate 
or merge with or into any other corpo¬ 
ration or merge any corporation into it 
or sell, transfer, lease, or otherwise 
dispose of the trust estate or of any in¬ 
terest therein. 

(5) The purchase of the Secured 
Notes of the Applicant will purported¬ 
ly be the equivalent of purchasing the 
obligations of CCPC itself. Applicant 
contends that CCPC could sell such 
obligations itself with no questions 
arising under the Act. 

(6) Neither CCPC, the Partners, the 
Direct Parents. ICI American Hold¬ 


ings, Inc., nor the Ultimate Parents 
are “investment companies’’ as defined 
in section 3(a) of the Act. 

(7) All securities of the Applicant 
except its voting stock, which will be 
owned by the Direct Parents or the 
Partners, will be sold to institutional 
investors in transactions exempt from 
registration under the Securities Act 
of 1933, as amended. Although the 
voting securities of the Applicant are 
indirectly held by the many investors 
in the Ultimate Parents, the Direct 
Parents' (or the Partners’) proportion¬ 
ate shares in the assets of the Corpo¬ 
ration represent only a small percent¬ 
age of the value of the total assets of 
the Ultimate Parents. 

Applicant has agreed and consented 
that, as conditions to any order of the 
Commission: (1) the Applicant will file 
with the Commission, within 120 days 
after the close of each fiscal year of 
the Applicant, commencing with the 
first fiscal year in which it issues and 
sells any debt securities, an annual 
balance sheet, income and surplus 
statement, and a schedule of invest¬ 
ments, and (2) the Applicant will not 
issue any additional debt securities fol¬ 
lowing the issuance of the Secured 
Notes unless Applicant shall first give 
written notice to the Commission de¬ 
scribing the proposed issuance of such 
additional debt securities not later 
than 30 days prior to the date of such 
proposed issuance; subject, however, 
to the right of the Commission, upon 
request of Applicant, to decrease such 
number of days. If the Commission 
shall, after receipt of said written 
notice, determine that a substantial 
question shall exist as to whether or 
not the exemption granted by the 
Order requested should continue, it 
shall mail or otherwise give notice to 
that effect to Applicant at its offices, 
70 Pine Street, New York, N.Y. 10005 
(or at such other address as Applicant 
may have previously specified in writ¬ 
ing to the Commission) within 15 days 
after the receipt by the Commission of 
said written notice from Applicant 
and, in such event, the Applicant will 
not consummate the proposed issu¬ 
ance of such additional debt securities 
except in accordance with an appropri¬ 
ate order of the Commission. 

Notice is further given that any in¬ 
terested person may, not later than 
January 3, 1978. at 5:30 p.m., submit to 
the Commission in writing a request 
for a hearing on the matter accompa¬ 
nied by a statement as to the nature of 
his interest, the reason for such re¬ 
quest. and the issues, if any. of fact or 
law proposed to be controverted, or he 
may request that he be notified if the 
Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary. Securi¬ 
ties and Exchange Commission, Wash¬ 
ington, D.C. 20549. A copy of such re¬ 
quest shall be served personally or by 


mail upon Applicant(s) at the 
address(es) stated above. Proof of such 
service (by affidavit, or in case of an 
attorney at law, by certificate) shall be 
filed contemporaneously with the re¬ 
quest. As provided by Rule 0-5 of the 
Rules and Regulations promulgated 
under the Act, an order disposing of 
the application will be issued as of 
course following said date unless the 
Commission thereafter orders a hear* 
ing upon request or upon the Commis¬ 
sion’s own motion. Persons who re¬ 
quest a hearing, or advice as to wheth¬ 
er a hearing is ordered, will receive 
any notices and orders issued in this 
matter, including the date of the hear¬ 
ing (if ordered) and any postpone¬ 
ments thereof. 

For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority. 

George A. Fitzsimmons. 

Secretary. 

[FR Doc. 77-35852 Filed 12-15-77; 8:45 am] 
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(File No. 3-5321; File No. 81-2881 

EASON OIL CO. 

Notice of Application and Opportunity for 
Hearing 

December 1, 1977. 

Notice is hereby given that Eason 
Oil Co. (“Applicant”), has filed an ap¬ 
plication pursuant to section 12(h) of 
the Securities Exchange Act of 1934, 
as amended (the “1934 Act”) for an ex¬ 
emption from the reporting require¬ 
ments of sections 13 and 15(d) of that 
Act. 

Section 13 provides that each Issuer 
of a security which is registered pursu¬ 
ant to section 12 of the 1934 Act shall 
file with the Commission, in accor¬ 
dance with such rules and regulations 
as the Commission may prescribe as 
necessary or appropriate for the 
proper protection of investors and to 
insure fair dealing in the security, cer¬ 
tain annual, current, and quarterly re¬ 
ports. 

Section 15(d) provides that each 
issuer that has filed a registration 
statement which has become effective 
pursuant to the Securities Act of 1933. 
as amended, shall file with the Com¬ 
mission, In accordance with such rules 
and regulations as the Commission 
may prescribe as necessary or appro¬ 
priate in the public interest or for the 
protection of investors, such supple¬ 
mentary and periodic information, 
documents, and reports as may be re¬ 
quired pursuant to section 13 of the 
1934 Act in respect of a security regis¬ 
tered pursuant to section 12 of the 
1934 Act. 

Section 12(h) empowers the Com¬ 
mission to exempt, in whole or in part. 
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any issuer or class of issuers from the 
periodic reporting provisions of sec¬ 
tions 13 and 15(d) of the 1934 Act if 
the Commission finds, by reason of 
the number of public investors, 
amount of trading interest in the secu¬ 
rities, the nature and extent of the ac¬ 
tivities of the issuer, or otherwise, that 
such exemption is not inconsistent 
with the public interest or the protec¬ 
tion of investors. 

The Applicant states, in part: 

(1) Applicant's common stock was 
registered pursuant to section 12(b) of 
the 1934 Act in 1969, and is subject to 
section 15(d) of that Act. 

(2) As the result of an August 1977 
merger with a wholly owned subsid¬ 
iary of International Telephone & 
Telegraph Co. (“ITT"), ITT became 
the Applicant’s sole shareholder. 

In the absence of an exemption, Ap¬ 
plicant would be required to comply 
with the periodic reporting require¬ 
ments of the 1934 Act through July 
1978. 

Applicant argues that no useful pur¬ 
pose would be served in filing such re¬ 
ports. 

For a more detailed statement of the 
information presented, all persons are 
referred to the application which is on 
file in the office of the Commission at 
500 North Capitol Street NW.. Wash¬ 
ington, D.C. 20549. 

Notice is further given that any in¬ 
terested person not later than Decem¬ 
ber 28, 1977, may submit to the Com¬ 
mission in writing his views or any 
substantial facts bearing on this appli¬ 
cation or the desirability of a hearing 
thereon. Any such communication or 
request should be addressed: Secre¬ 
tary, Securities and Exchange Com¬ 
mission, 500 North Capitol Street 
NW., Washington. D.C. 20549, and 
should state briefly the nature of the 
interest of the person submitting such 
information or requesting the hearing, 
the reason for such request, and the 
issues of fact and law raised by the ap¬ 
plication which he desires to contro¬ 
vert. 

Persons who request a hearing or 
advice as to whether a hearing is or¬ 
dered will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof. At 
any time after said date, an order 
granting the application may be issued 
upon request or upon the Commis¬ 
sion’s own motion. 

By the Commission. 

George A. Fitzsimmons, 
Secretary . 

IFH Doc. 77-35853 Filed 12-15-77; 8:45 am] 
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[Rel. No. 10047] 

LEHMAN CORP. 

Notice of Filing of Application Pursuant to Sec¬ 
tion 8(f) of the Act for an Order Declaring 
That the Applicant hat Ceased To Be an In¬ 
vestment Company 

December 7, 1977. 

Notice is hereby given that the 
Lehman Corp., a Maryland corpora¬ 
tion (“Applicant”), registered under 
the Investment Company Act of 1940 
(“Act”) as a closed-end diversified 
management investment company, has 
filed an application pursuant to sec¬ 
tion 8(f) of the Act, on behalf of the 
Lehman Corp., formerly a Delaware 
corporation (“Lehman Delaware”), 
registered under the Act as a closed- 
end diversified management invest¬ 
ment company, for an order of the 
Commission declaring that Lehman 
Delaware has ceased to be an invest¬ 
ment company as defined in the Act. 
All interested persons are referred to 
the application on file with the Com¬ 
mission for a statement of the repre¬ 
sentations contained therein, which 
are summarized below. 

Applicant states that on February 
15, 1977, Applicant’s board of directors 
and the board of directors of Lehman 
Delaware approved a merger transac¬ 
tion (“transaction”) whereby Lehman 
Delaware would merge into Applicant, 
then a subsidiary of Lehman Dela¬ 
ware. with Applicant as the surviving 
corporation. Applicant represents that 
the purpose of the transaction was to 
change the state of incorporation of 
Lehman Delaware from Delaware to 
Maryland. The sole stockholder of Ap¬ 
plicant. Lehman Delaware, approved 
the transaction on February 15,1977. 
The stockholders of Lehman Delaware 
approved the transaction at their 
annual meeting held on April 19, 1977. 

The transaction was consummated 
on April 30, 1977, pursuant to the re¬ 
quirements of the General Corpora¬ 
tion Laws of the States of Delaware 
and Maryland and Lehman Delaware’s 
existence was terminated on that date. 
The outstanding shares of Lehman 
Delaware’s capital stock were convert¬ 
ed into shares of Applicant’s capital 
stock at the ratio of one share of Ap¬ 
plicant for each share of Lehman 
Delaware. Applicant succeeded to all 
Lehman Delaware’s assets and liabil¬ 
ities by operation of law. Stockholders 
were not required to exchange their 
stock certificates. An amendment to 
Applicant’s registration statement re¬ 
flecting the changes effected by the 
transaction was filed with the Com¬ 
mission of May 2. 1977. 

Section 8(f) of the Act provides, in 
pertinent part, that when the Com¬ 
mission. upon application, finds that a 
registered investment company has 


ceased to be an investment company, 
it shall so declare by order, and upon 
the effectiveness of such order, the 
registration shall cease to be in effect. 

Notice is further given that any in¬ 
terested person may not later than 
January 3, 1978, at 5:30 p.m., submit to 
the Commission in writing a request 
for a hearing on the matter accompa¬ 
nied by a statement as to the nature of 
his interest, the reason for such re¬ 
quest, and the issues, if any. of fact or 
law proposed to be cofitroverted, or he 
may request that he be notified if the 
Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary. Securi¬ 
ties and Exchange Commission, Wash¬ 
ington. D.C. 20549. A copy of such re¬ 
quest shall be served personally or by 
mail upon Applicants) at the 
address(es) stated above. Proof of such 
service (by affidavit, or in case of an 
attomey-at-law. by certificate) shall be 
filed contemporaneously with the re¬ 
quest. As provided by rule 0-5 of the 
Rules and Regulations promulgated 
under the Act, an order disposing of 
the application will be issued as of 
course following said date unless the 
Commission thereafter orders a hear¬ 
ing upon request or upon the Commis¬ 
sion’s own motion. Persons who re¬ 
quest a hearing, or advice as to wheth¬ 
er a hearing is ordered, will receive 
any notices and orders issued in this 
matter, including the date of the hear¬ 
ing (if ordered) any any postpone¬ 
ments thereof. 

For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority. 

George A. Fitzsimmons, 
Secretary. 

CFR Doc. 77-35854 Filed 12-15-77; 8:45 am) 
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(Release No. 20305] 

LOUISIANA POWER A LIGHT CO. 

Notlco of Propotod Isiuance and Solo of First 
Mortgage Bonds at Competitive Bidding 

December 8, 1977. 

Notice is hereby given that Louisi¬ 
ana Power & Light Co. (Louisiana), an 
electric utility subsidiary of Middle 
South Utilities, Inc., a registered hold¬ 
ing company, has filed a declaration 
with this Commission pursuant to the 
Public Utility Holding Company Act 
of 1935 (Act), designating sections 6(a) 
and 7 of the Act and rule 50 promul¬ 
gated thereunder as applicable to the 
proposed transaction. All interested 
persons are referred to the declara¬ 
tion. which is summarized below, for a 
complete statement of the proposed 
transaction. 

Louisiana proposes to issue and sell 
at competitive bidding $75,000,000 
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principal amount of its First Mortgage 

Bonds, - % Series due January 1, 

2008. It is anticipated that the bonds 
will have a term of 30 years; if, howev¬ 
er, market conditions require a differ¬ 
ent term of years, Louisiana may 
amend its declaration to provide for a 
different term or to establish a proce¬ 
dure whereby Louisiana will give 
notice of the maturity date of the 
bonds at a reasonable time in advance 
of the date fixed for the presentation 
of bids. The interest rate of the bonds 
and the price, exclusive of accrued in¬ 
terest, to be paid to Louisiana, w'hich 
will be not less than 100 percent nor 
more than 102% percent of the princi¬ 
pal amount thereof, will be deter¬ 
mined by competitive bidding. The 
bonds will be issued under the Mort¬ 
gage and Deed of Trust, dated as of 
April 1, 1944, between Louisiana and 
the Chase Manhattan Bank (N.A.). as 
trustee, as heretofore supplemented 
by various indentures and as it is to be 
further supplemented by a 24th sup¬ 
plemental indenture to be dated the 
first day of the calendar month in 
w T hich the bonds are issued. The bonds 
will be redeemable, at the option of 
Louisiana, in whole or in part at any 
time prior to maturity. The supple¬ 
mental indenture will Include a prohi¬ 
bition against refunding the bonds 
prior to January 1, 1983, directly or in¬ 
directly, with funds borrowed at a 
lower effective interest cost. 

Louisiana will use the net proceeds 
derived from the sale of the bonds to 
pay. in part, short-term borrowings es¬ 
timated to total $94,000,000 at the 
time the proceeds are received, to fi¬ 
nance, in part, Louisiana’s construc¬ 
tion program, and for other corporate 
purposes. 

The fees and expenses to be incurred 
in connection with the proposed trans¬ 
action are estimated at $172,500, in¬ 
cluding legal fees of $49,000 and ac¬ 
counting fees of $12,500. The fee of 
counsel for the purchasers of the 
bonds is estimated at $17,000 and will 
be paid by the successful bidders. It is 
stated that no State commission and 
no Federal commission, other than 
this Commission, has jurisdiction over 
the proposed transaction. 

Notice is further given that any in¬ 
terested person may, not later than 
January 3, 1978. request in writing 
that a hearing be held on such matter, 
stating the nature of his interest, the 
reasons for such request, and the 
issues of fact or law raised by the 
filing which he desires to controvert; 
or he may request that he be notified 
if the Commission should order a 
hearing thereon. Any such request 
should be addressed: Secretary, Securi¬ 
ties and Exchange Commission. Wash¬ 
ington, D.C. 20549. A copy of such re¬ 
quest should be served personally or 
by mail upon the declarant at the 
above-stated address, and proof of ser¬ 


vice (by affidavit or. in case of an at¬ 
torney-at-law. by certificate) should be 
filed with the request. At any time 
after said date, the declaration, as 
filed or as it may be amended, may be 
permitted to become effective as pro¬ 
vided in rule 23 of the general rules 
and regulations promulgated under 
the Act. or the Commission may grant 
exemption from such gules as provided 
in rules 20(a) and 100 thereof or take 
such other action as it may deem ap¬ 
propriate. Persons who request a hear¬ 
ing or tfdvice as to whether a hearing 
is ordered will receive any notices or 
orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

George A. Fitzsimmons. 

Secretary . 

[FR Doc. 77-35855 Filed 12-15-77; 8:45 ami 
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[Release No. 100411 

MASSACHUSETTS MUTUAL LIFE INSURANCE 
CO.; MASSMUTUAL CORPORATE INVES¬ 
TORS, INC 

Notic* of Filing of Application for Ordor Pursu¬ 
ant to Section 17(d) of the Act and Rule 
17d-l Thereunder 

December 7, 1977. 

^ Notice is hereby given that Massa¬ 
chusetts Mutual Life Insurance Co. 
(•‘Insurance Company”), a mutual life 
insurance company organized under 
the laws of the Commonwealth of 
Massachusetts, and MassMutual Cor¬ 
porate Investors Inc. ( “Fund”), a non- 
diversified, closed-end management in¬ 
vestment company registered under 
the Investment Company Act of 1940 
(“Act”) (hereinafter the Insurance 
Company and the Fund are referred 
to collectively as “Applicants’'), have 
filed an application pursuant to sec¬ 
tion 17(d) of the act and rule 17d-l 
thereunder for an order of the Com¬ 
mission permitting the Insurance 
Company to be the sole purchaser of 
$6,000,000 in principal amount of a 
new issue of 9 Vi percent 15 year senior 
notes of Aberdeen Manufacturing 
Corp. (“Aberdeen”). All interested per¬ 
sons are referred to the application on 
file with the Commission for a state¬ 
ment of the representations contained 
therein, which are summarized below. 

The application states that, pursu¬ 
ant to an order of the Commission 
issued August 19. 1971 (Investment 
Company Act Release No. 6690) 
(“Original Order”), the Insurance 
Company, which acts as investment 
adviser to the Fund, is permitted to 
invest concurrently for its general ac¬ 
count in each issue of securities pur¬ 


chased by the Fund at direct place¬ 
ment and to exercise warrants, conver¬ 
sion privileges and other rights at the 
same time as the Fund. That order is 
subject to several conditions, one of 
which requires, generally, that pur¬ 
chases at direct placement of securi¬ 
ties which would be consistent with 
the investment policies of the Fund be 
shared equally by the Insurance Com¬ 
pany and the Fund. Another condition 
is that, once the Insurance Company 
and the Fund have acquired interests 
in an issuer, neither the Insurance 
Company nor the Fund, unless other¬ 
wise permitted by order of the Com¬ 
mission. may acquire any further in¬ 
terest in such issuer other than inter¬ 
ests in all respects identical. 

The application states that the In¬ 
surance Company has been offered for 
purchase at direct placement 
$6,000,000 in principal amount of a 
new issue of 9% percent 15-year senior 
notes (“New Notes”), of Aberdeen. Ac¬ 
cording to the application. Aberdeen 
intends to apply the proceeds from the 
sale of the New Notes to reduce short 
term bank borrowings. The applica¬ 
tion further states that, should the 
order requested herein be granted, the 
Insurance Company will be the sole 
purchaser of the New Notes. 

Applicants request an order of the 
Commission permitting the Insurance 
Company to acquire the New Notes, 
since the Insurance Company and the 
Fund each hold the following securi¬ 
ties issued by Aberdeen: (1) $943,500 in 
principal amount of 8% percent senior 
notes due 1989; and (2) $500,000 in 
principal amount of TV* percent con¬ 
vertible subordinated notes due 1989 
(together referred to as the “Jointly 
Held Aberbeen Securities”). Appli¬ 
cants state that the Fund acquired its 
investment in the Jointly Held Aber¬ 
deen Securities on April 21. 1973, pur¬ 
suant to an order of the Commission 
dated April 2. 1973 (“Special Order”). 
The Special Order w r as necessary due 
to prior individual ownership by the 
Insurance Company of securities of 
Aberdeen. Applicants state that in ad¬ 
dition the Aberdeen securities held 
alone by the Insurance Company com¬ 
prise $1,521,000 in principal amount of 
Aberdeen 7% percent senior notes due 
1989 and $400,000 in principal amount 
of Aberdeen 5% percent convertible 
subordinated notes due 1988. Appli¬ 
cants state that neither the Insurance 
Company nor the Fund owns any secu¬ 
rities of Aberdeen other than those de¬ 
scribed in this paragraph. 

Three obstacles would prohibit the 
proposed transaction: (1) a financial 
convenant contained in the purchase 
agreement governing the purchase in 
1973 of the Jointly Held Aberdeen Se¬ 
curities (“1973 Purchase Agreement”); 
(2) a provision in the Original Order 
preventing any further acquisition of 
interest in Aberdeen by the Insurance 
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Company alone; and, therefore, (3) the 
provisions of section 17(d) of the act 
and rule 17d-l thereunder. 

As to the prohibition created by the 
financial covenant. Applicants state 
that in order to secure the permission 
of the Fund and the Insurance Com¬ 
pany for the issuance of the New 
Notes, Aberdeen has agreed to in¬ 
crease the interest rate on 8% percent 
senior notes due 1989 held by the In¬ 
surance Company and the Fund to 9 
percent and to eliminate provisions in 
the 1973 Purchase Agreement subordi¬ 
nating the 7 Vi percent convertible sub¬ 
ordinated notes due 1989 to certain 
other indebtedness of Aberdeen. 

Applicants represent that upon the 
upgrading in priority of the IV* per¬ 
cent convertible subordinated notes 
due 1989, those notes will be equal in 
priority with the 7% percent senior 
notes of Aberdeen held by the Insur¬ 
ance Company alone, the 9 percent 
(upgraded from 8Y4 percent), senior 
notes held by the Insurance Company 
and the Fund, and the New Notes. Ap¬ 
plicants also state that Aberdeen has 
requested that all the financial con- 
venants included in the 1973 Purchase 
Agreement be restated to conform 
them to the financial convenants to be 
contained in the purchase agreement 
relating to the New Notes. 

Applicants state that the Board of 
Directors of the Fund has unanimous¬ 
ly approved the proposed amendments 
to the Jointly Held Aberdeen Securi¬ 
ties and 1973 Purchase Agreement 
and, has determined that such amend¬ 
ments are in the best interests of the 
Fund. 

As to the Original Order, Applicants 
state that, unless the application is 
granted, the condition requiring that 
the acquisition of any further interest 
in an issuer be in all respects identical 
will prevent the purchase of the New 
Notes by the Insurance Company. In 
the proposed purchase of New Notes, 
the Insurance Company will be the 
sole purchaser; thus, the acquisition of 
that interest would not comply with 
the terms of the Original Order. Ap¬ 
plicants submit, however, that al¬ 
though the New Notes are not an ap¬ 
propriate investment for the Fund, 
they are an appropriate investment 
for the general account of the Insur¬ 
ance Company. 

Applicants state that the Fund’s in¬ 
vestment policy specifies that the 
principal investments of the Fund will 
be long term obligations and, occasion¬ 
ally, preferred stocks, purchase direct¬ 
ly from the issuers, if such obligations 
or preferred stocks have equity fea¬ 
tures such as accompanying shares of 
common stock, securities convertible 
into such shares, or conversion rights 
or warrants to purchase such shares. 
In the opinion of the Insurance Com¬ 
pany, while that policy would not pre¬ 
clude the purchase of short term and 


readily marketable securities when the 
Fund is not fully invested, the pur¬ 
chase from an issuer of long term se¬ 
curities without accompanying equity 
features would violate the Fund’s in¬ 
vestment policy. The Applicants assert 
that, since the New Notes do not have 
any accompanying equity features, 
they would not be an investment per¬ 
mitted by the investment policies of 
the Fund. 

The Applicants represent that the 
absence of any equity features accom¬ 
panying the New Notes is attributed to 
Aberdeen’s stronger present financial 
condition as compared to 1973, when 
the Jointly-Held Aberdeen Securities 
were offered. They state that, in view 
of this factor and the present nature 
of the money markets, Aberdeen need 
not offer an equity feature to poten¬ 
tial lenders. 

Applicants state that the condition 
in the Original Order requiring all fur¬ 
ther interests in an issuer to be in all 
respects identical is, by its terms, sub¬ 
ject to further order of the Commis¬ 
sion. Applicants argue that, in a case 
where a proposed issue of securities by 
an issuer, in which the Insurance 
Company and the Fund have previous¬ 
ly made concurrent investments, is not 
within the investment policies of the 
Fund, the Commission should be in a 
position to permit the Insurance Com¬ 
pany to acquire such issue by special 
order. The Insurance Company sub¬ 
mits that this is such a case, and that 
to make available to the Insurance 
Company the investment opportunity 
presented by the New Notes is not less 
advantageous to the Fund and is con¬ 
sistent with the provisions, policies, 
and purposes of the Act. 

Applicants state that the proposed 
sale of the New Notes to the Insurance 
Company is in no way connected to 
the sale of the Jointly-Held Aberdeen 
Securities or to any other sale of secu¬ 
rities to the Insurance Company or 
the Fund by Aberdeen other than by 
virtue of the fact that the Insurance 
Company had an established relation¬ 
ship with Aberdeen through the acqui¬ 
sition of Aberdeen securities. 

Section 17(d) of the act and rule 
17d-l thereunder, taken together, pro¬ 
vide, in part, that it is unlawful for an 
affiliated person of a registered invest¬ 
ment company, acting as principal, to 
effect any transaction in which such 
investment company is a joint partici¬ 
pant. without the permission of the 
Commission. Rule 17d-l provides, in 
part, that in passing upon applications 
for orders granting such permission, 
the Commission will consider (1) 
whether the participation of the in¬ 
vestment company in such transaction 
on the basis proposed is consistent 
with the provisions, policies, and pur¬ 
poses of the act, and (2) the extent to 
which such participation is on a basis 
different from or less advantageous 
than that of other participants. 


As to the provisions of section 17(d) 
and rule 17d-l thereunder. Applicants 
submit that the proposed investment 
by the Insurance Company in the New 
Notes would not be less advantageous 
to the Fund than to the Insurance 
Company, since investment in the New 
Notes would be contrary to its stated 
investment policies. The Insurance 
Company submits that it will be disad¬ 
vantaged if it is not permitted to ac¬ 
quire the New Notes. The purpose of 
the application, the Applicants state, 
is to avoid disadvantage to the Insur¬ 
ance Company. 

Applicants argue that, even though 
the Fund is not permitted under its in¬ 
vestment policies from participating in 
the purchase of the New Notes, the is¬ 
suance of the New Notes will provide a 
benefit to the Fund, in that the issu¬ 
ance of the New Notes to the Insur¬ 
ance Company will be conditioned 
upon an increase in the interest rates 
on the 8% percent senior votes of Ab¬ 
erdeen held by the Fund to 9 percent, 
and upon the upgrading in priority of 
the 7V4 percent, convertible subordin¬ 
ated notes of Aberdeen, as described 
above. 

The Insurance Company represents 
that it has paid the filing fee in con¬ 
nection with this application and will 
pay all other fees or expenses associat¬ 
ed with any application required by 
the proposed investment of the Insur¬ 
ance Company in the New Notes, filed 
or joined in by the Fund, to enable the 
Fund to convert any of the Jointly 
Held Aberdeen Securities owned by it. 

MassMutual Income Investors Inc. 

The application states that the In¬ 
surance Company is also investment 
adviser to MassMutual Income Inves¬ 
tors Inc. (“Income Investors”), a 
closed-end investment company regis¬ 
tered under the act. Applicants repre¬ 
sent that Income Investors is subject 
to an investment policy that it invest 
at least 75 percent of its total assets in 
one or more of five categories of high- 
grade interest-bearing publicly traded 
debt securities and in cash or cash 
equivalents. In addition. Income Inves¬ 
tors is subject to an investment restric¬ 
tion that it invest not more than 25 
percent of its assets in certain types of 
securities of lower ratings or in re¬ 
stricted securities (i.e., those subject to 
legal or contractual delay in. or re¬ 
strictions on, resale). 

According to Applicants, as of No¬ 
vember 18, 1977, Income Investors had 
approximately $26.7 million (or 19.1 
percent), of its assets invested in or 
committed to this 25 percent category, 
and the remaining leeway in this cate¬ 
gory does not have to be utilized by 
Income Investors. Even if Income In¬ 
vestors increases its 25 percent catego¬ 
ry investments, is not required to do 
so, according to the application, by in¬ 
vesting in direct placement securities. 
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The Insurance Company believes 
that the New Notes are not an appro¬ 
priate investment for Income Inves¬ 
tors. The operating results (sales and 
earnings), together with the financial 
position (as indicated by debt as a per¬ 
centage of total capitalization and/or 
by guarantees), of all Income Inves¬ 
tors’ direct placement investments and 
commitments therefor are, in the 
opinion of the Insurance Company, 
stronger from a credit standpoint than 
Aberdeen. Even if additional direct 
placements are deemed advisable for 
Income Investors sometime In the 
future, the Insurance Company states 
that it would expect to find potential 
direct placement investments with 
stronger financial ratios than the New 
Notes for the remaining leeway con¬ 
tained in Income Investors’ 25 percent 
category referred to above. 

In view of the foregoing, Applicants 
request an order pursuant to the pro¬ 
visions of section 17(d) of the act and 
rull 17d-l thereunder: (1) permitting 
the Insurance Company to acquire the 
New Notes notwithstanding ownership 
by the Insurance Company and the 
Fund of the Jointly Held Aberdeen Se¬ 
curities. and (2) permitting Applicants 
to amend the Jointly Held Aberdeen 
Securities and the 1973 Purchase 
Agreement in the manner they pro¬ 
pose. 

Notice is further given that any in¬ 
terested person may, not later than 
December 29, 1977, at 5:30 p.m., 
submit to the Commission in writing a 
request for a hearing on the matter ac¬ 
companied by a statement as to the 
nature of his interest, the reason for 
such request, and the issues, if any, of 
fact or law proposed to be controvert¬ 
ed, or he may request that he be noti¬ 
fied if the Commission shall order a 
hearing thereon. Any such communi¬ 
cation should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of 
such request shall be served personally 
or by mail upon Applicants at the ad¬ 
dress stated above. Proof of such ser¬ 
vice (by affidvait or, in case of an at- 
torney-at-law, by certificate), shall be 
filed contemporaneously with the re¬ 
quest. As provided by rule 0-5 of the 
rules and regulations promulgated 
under the act, an order disposing of 
the application will be issued as of 
course following said date unless the 
Commission thereafter orders a hear¬ 
ing upon request or upon the Commis¬ 
sion’s own motion. Persons who re¬ 
quest a hearing, or advice as to wheth¬ 
er a hearing is ordered, will receive 
any notices and orders issued in this 
matter, including the date of the hear¬ 
ing (if ordered) and any postpone¬ 
ments thereof. 


For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 77-35856 Filed 12-15-77; 8:45 am] 
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[Release No. 14237] 

MUNICIPAL SECURITIES RULEMAKING BOARD 

Notice of Filing of Propotod Rule Change by 

the Municipal Securities Rulemaking Board 

and Order Approving Proposed Rule Change 

December 8, 1977. 

On October 18, 1977, the Municipal 
Securities Rulemaking Board (the 
“MSRB”) filed with the Commission, 
pursuant to section 19(b) of the Secu¬ 
rities Exchange Act of 1934 (the 
“Act”), as amended by the Securities 
Acts Amendments of 1975, and Rule 
19b-4 thereunder, copies of a proposed 
rule change. The proposed rule change 
would have excluded issuers from the 
definition of “customer” for purposes 
of MSRB rule G-15. Notice of the pro¬ 
posed rule change was given by publi¬ 
cation of a Commission Release (Secu¬ 
rities Exchange Act Release No. 14070 
(October 19, 1977)) and by publication 
in the Federal Register (42 FR 56655 
(October 27, 1977)). 

As originally filed, the proposed rule 
change would have excluded issuers 
from the definition of “customer” as 
used in rule G-15 for all purposes of 
that rule, and, accordingly, would not 
have required that the issuer of the se¬ 
curities which are the subject of the 
transaction in question be furnished a 
customer confirmation. 1 On December 
8, 1977, the MSRB filed an amend¬ 
ment to the proposed rule change 
which limits the proposed exclusion 
for issuers from the definition of “cus¬ 
tomer” as used in rule G-15 to in¬ 
stances involving the sale by the issuer 
of a new issue of its securities. On the 
basis of the proposed rule change, as 
amended, an issuer as customer in sec¬ 
ondary market transactions would be 
furnished a customer confirmation 
meeting the requirements of MSRB 
rule G-15; however, an issuer as cus¬ 
tomer in transactions involving the 
sale by the issuer of a new issue of its 


•Securities Exchange Act Rule 15cl-4 
("rule 15cl-4”), 17 CFR 240.15cl-4, requires 
a broker, dealer, or municipal securities 
dealer to supply a confirmation to any cus¬ 
tomer (including an issuer) in a municipal 
securities transaction. The Commission has 
announced that it intends to rescind Rule 
15cl-4 on the dat e Sec urities Exchange Act 
Rule 10b-10, 17 CFR 240.10b-10. becomes 
effective; the effective date is currently 
April 1. 1978 (See Securities Exchange Act 
Release Nos. 13508, 14184 (May 5, 1977; Nov. 
17. 1977)). Until Rule 15cl-4 Is rescinded, 
however, it applies to all municipal securi¬ 
ties transactions. 


securities would not be furnished a 
customer confirmation meeting the re¬ 
quirements of MSRB rule G-15 be¬ 
cause such confirmation would merely 
duplicate the extensive documentation 
relating to the transaction which is ex¬ 
changed by the parties. 

The text of MSRB rule G-15(g), as 
proposed to be amended, is as follows: 

Rule G—15 Customer Confirma¬ 
tions * 

(g) For purposes of this rule, the 
term “customer” shall mean any 
person other than a broker, dealer or 
municipal securities dealer acting in 
its capacity as such or [the issuer of 
the securities which are the subject of 
the transaction in question] an issuer 
in transactions involving the sale by 
the issuer of a new issue of its securi¬ 
ties. 

Publication of this release which 
provides notice of the amendment to 
the proposed rule change is expected 
to be made in the Federal Register 
during the week of December 19, 1977. 
Interested persons are invited to 
submit written data, views, and argu¬ 
ments concerning the proposed rule 
change. Persons desiring to make writ¬ 
ten submissions should file six copies 
thereof with the Secretary of the 
Commission, Securities and Exchange 
Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference 
should be made to Pile No. SR- 
MSRB-77-16. 

The Commission finds that the pro¬ 
posed rule change, as amended, is con¬ 
sistent with the requirements of the 
Act and the rules and regulations 
thereunder applicable to the MSRB 
and, in particular, the requirements of 
Section 15B and the rules and regula¬ 
tions thereunder. In addition, the 
Commission finds good cause for ap¬ 
proving the proposed rule change, as 
amended, prior to the thirtieth day 
after the date of publication of notice 
of filing of the amendment in order to 
allow the proposed rule change to 
become effective on the date MSRB 
rule G-15, previously approved, be¬ 
comes effective. Accelerated approval 
of the proposed rule change, as 
amended, will avoid the confusion 
which would result if on December 8, 
1977. brokers, dealers, and municipal 
securities dealers were required to 
supply customer confirmations meet¬ 
ing the requirements of MSRB rule G- 
15 to issuers in transactions involving 
the sale by the issuer of a new issue of 
its securities, but were not required to 
supply such confirmations once the 
amendment to the proposed rule 
change filed on December 8, 1977 was 
approved. 

It is therefore ordered* Pursuant to 
section 19(b)(2) of the Act, that the 
above-mentioned proposed rule 


1 Italic indicates new language, brackets in¬ 
dicate deletions of the amended language 
previously filed with the Commission. 


FEDERAL REGISTER, VOL 42, NO. 242—FRIDAY, DECEMBER 16, 1977 








NOTICES 


63505 


above-mentioned proposed rule 
change, as amended, be, and it hereby 
is, approved. 

By the Commission. 

George A. Fitzsimmons, 
Secretary . 

CFR Doc. 77-35857 Filed 12-15-77; 8:45 am] 
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[ReL No. 20309 

PENNSYLVANIA ELECTRIC CO. 

Notice of Proposed Increase In Loons to 
Unaffilioted Coal Company 

December 9, 1977. 

Notice is hereby given that Pennsyl¬ 
vania Electric Co. (“Penelec”), an elec¬ 
tric utility subsidiary company of Gen¬ 
eral Public Utilities Corp., a registered 
holding company, has filed a fifteenth 
post-effective amendment to its appli¬ 
cation previously filed and amended in 
this matter pursuant to sections 9(a) 
and 10 of the Public Utility Holding 
Company Act of 1935 (“Act”) regard¬ 
ing the following proposed transac¬ 
tion. All interested persons are re¬ 
ferred to the application, as amended 
by said post-effective amendment, 
which is summarized below, for a com¬ 
plete statement of the proposed trans¬ 
action. 

By orders dated November 17, 1967, 
July 1, 1970, November 25, 1970, 
March 24. 1971, December 15, 1971, 
May 26, 1972, October 26, 1972, De¬ 
cember 3, 1973, December 11, 1974, 
June 18, 1975, January 16, 1976, and 
February 16, 1977 (HCAR Nos. 15899, 
16733, 16909, 17064, 17396, 17581, 

17738, 18207, 18706, 19052, 19348, and 
19889), this Commission authorized, 
among other things, Penelec to make 
loans to the Helen Mining Co. 
(“Helen”), a non-affiliated mining 
company, by acquiring promissory 
notes to be issued by Helen in an 
amount not in excess of $7,750,000 
through September 30. 1977, such 
notes to mature December 31, 1978. 
Helen is engaged in developing coal 
mines for the Homer City Generating 
Station, in which Penelec has a 50 per¬ 
cent interest. The other 50 percent in¬ 
terest in the Homer Station is held by 
New York State Electric <& Gas Corp. 
(“NYSEG”), a utility not affiliated 
with Penelec, which supplies 50 per¬ 
cent of the financing for Helen. 

By its fifteenth post-effective 
amendment filed in this proceeding 
Penelec states that as of the date 
hereof it and NYSEG have each 
loaned Helen $7,750,000, or an aggre¬ 
gate of $15,500,000, said sum repre¬ 
senting the full financing requirement 
for development of Helen’s mine for 
approximately the current level of 
production. The Coal Sales Agree¬ 
ment, dated as of December 28, 1966, 


as amended as of April 1, 1974, among 
Helen, NYSEG and Penelec provides, 
however, that his loan limitation does 
not apply to “the replacement of cap¬ 
ital assets, supplies, working capital, or 
to other outlays necessary to comply 
with changes in the law subsequent to 
(April 1, 1974), to the extent reason¬ 
ably necessary to maintain the produc¬ 
tion of coal by (Helen) at the annual 
rate of approximately 1,000,000 tons, 
which is the objective.” Helen has in¬ 
dicated that it expects to need financ¬ 
ing of up to an aggregate of an addi¬ 
tional $4,000,000 (or an additional 
$2,000,000 from Penelec) for such pur¬ 
poses in 1978. Accordingly, Penelec 
seeks authority to (a) Increase the 
amount of loans it may make to Helen 
by $2,000,000 to an aggregate of 
$9,750,000, and (b) acquire notes of 
Helen until December 31, 1978. An in¬ 
crease in the authorized amount of in¬ 
debtedness would be accompanied by 
an amendment to the Helen indenture 
of mortgage which secures the notes. 

The fees and expenses to be incurred 
in connection with the proposed trans¬ 
action will be supplied by amendment. 
It is stated that no state commission 
and no federal commission, other than 
this Commission, has Jurisdiction over 
the proposed transaction. 

Notice is further given that any in¬ 
terested person may, not later than 
January 4, 1978, request in writing, 
that a hearing be held on such matter, 
stating the nature of his interest, the 
reasons for such request, and the 
issues of fact or law raised by said 
post-effective amendment to the appli¬ 
cation which he desires to controvert; 
or he may request that he be notified 
if the Commission should order a 
hearing thereon. Any such request 
should be addressed; Secretary, Securi¬ 
ties and Exchange Commission, Wash¬ 
ington, D.C. 20549. A copy of such re¬ 
quest should be served personally or 
by mail upon the applicant at the 
above-stated address, and proof of ser¬ 
vice (by affidavit or, in case of an at¬ 
torney at law, by certificate) should be 
filed with the request. At any time 
after said date, the applications, as 
amended by said post-effective amend¬ 
ment or as it may be further amended, 
may be granted as provided in Rule 23 
of the General Rules and Regulations 
promulgated under the Act, or the 
Commission may grant exemption 
from such rules as provided in Rules 
20(a) and 100 thereof or take such 
other action as it may deem appropri¬ 
ate. Persons who request a hearing or 
advice as to whether a hearing is or¬ 
dered will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc.77-35858 Filed 12-15-77; 8:45 am] 


[8010-01] 

[Rel. No. 10051] 

ROWE PRICE NEW ERA FUND, INC 

Notica of Application for an Order Pursuant to 
Soction 6(c) of the Act for an Order Exempt¬ 
ing Applicant From the Provisions of Section 
17(f) of the Act 

December 8, 1977. 

Notice is hereby given that Rowe 
Price New Era Fund, Inc. (“Appli¬ 
cant”), an open-end, diversified, man¬ 
agement investment company regis¬ 
tered under the Investment Company 
Act of 1940 (“Act”), filed an applica¬ 
tion on July 5, 1977, and amendments 
thereto on September 7 and November 
7, 1977, for an order, pursuant to sec¬ 
tion 6(c) of the Act, exempting Appli¬ 
cant from section 17(f)(1) of the Act to 
permit Applicant's custodian, State 
Street Bank and Trust Company 
(“State Street”), to enter into a sub¬ 
custodian agreement with The Nation¬ 
al Bank of Australasia, Ltd. (“Bank”) 
and to permit part of Applicant’s secu¬ 
rities to be deposited with Bank in ac¬ 
cordance with the terms of a subcusto¬ 
dian agreement. All interested persons 
are referred to the application on file 
with the Commission for a complete 
statement of the facts which are sum¬ 
marized below. 

Applicant’s investment objective is 
long-term growth of capital through 
investment in companies which pri¬ 
marily own or develop real estate and 
natural resources or which are expect¬ 
ed to be able to offset higher business 
costs through the ability to adjust 
prices or control operating expenses. 
Applicant proposes to make an invest¬ 
ment in the securities of Utah Mining 
Australia Limited (“UMAL”), an Aus¬ 
tralian corporation engaged through 
its subsidiary, Utah Development 
Corp., in the business of mining coal 
and iron, primarily for export to 
Japan and Europe. The securities of 
UMAL are traded on the Sydney and 
Melbourne Stock Exchanges. Appli¬ 
cant represents that there is no orga¬ 
nized trading market outside of Aus¬ 
tralia in which the securities of UMAL 
or interests therein may be bought 
and sold. 

Applicant states that the provisions 
of the Articles of Association of UMAL 
require foreign owners of its shares to 
hold UMAL certificates in Australia in 
the name of a nominee with an ad¬ 
dress in Australia. Applicant proposes 
to enter into an agreement whereby 
State Street, a domestic bank which 
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qualifies as a custodian under clause 
(1) of section 17(f) of the Act. would 
act as its custodian. Applicant repre¬ 
sents that neither State Street nor 
any bank organized under the laws of 
the United. States or belonging to the 
Federal Reserve System has branch 
offices in Australia. Therefore Appli¬ 
cant proposes that State Street enter 
into a subcustodian agreement with 
Bank subject to which securities of 
UMAL belonging to Applicant will be 
deposited in Bank. Bank is the second 
largest non-government bank in Aus¬ 
tralia in terms of profits and the third 
largest in terms of deposits. 

Applicant represents that Bank will 
be acting solely as the agent of State 
Street, will be subject only to the 
instructions of State Street and will 
not deal directly with Applicant. Ap¬ 
plicant further represents that State 
Street as custodian will assume full 
legal liability for the acts and omis¬ 
sions of Bank in its capacity as subcus¬ 
todian. In connection with this appli¬ 
cation. Applicant has arranged with its 
domestic auditors to have their Aus¬ 
tralian affiliate verify by direct phys¬ 
ical examination the accuracy of the 
books and records of Bank relating to 
the moneys and securities received, 
held and disbursed for the account of 
State Street. The examination will in¬ 
clude at least two scheduled and one 
surprise audits each fiscal year. 

Section 17(f) of the Act, in relevant 
part, provides that every registered 
management investment company 
shall maintain its securities and simi¬ 
lar investments in the custody of the 
bank. A bank generally is defined in 
section 2(a)(5) as a bank organized or 
doing business under the laws of any 
State or of the United States, or a 
member bank of the Federal Reserve 
System. Since foreign banks do not 
fall within the foregoing definition of 
a bank. Applicant requests an order of 
the Commission under section 6(c) of 
the Act exempting it from the provi¬ 
sions of section 17(f) to the extent nec¬ 
essary to permit Applicant’s proposed 
custodian to appoint Bank as its agent 
to hold and maintain securities of 
UMAL. Applicant represents that 
there is no •'bank”, within the mean¬ 
ing of section 2(a)(5) of the Act autho¬ 
rized to do business in Australia, and 
accordingly that unless Applicant is 
granted an order under section 6(c) of 
the Act providing for exemption from 
the requirements of section 17(f), the 
Applicant will be unable to satisfy the 
requirements of Articles of Association 
of UMAL it desires to purchase. 

Section 6(c) of the Act authorizes 
the Commission by order upon appli¬ 
cation to exempt, conditionally or un¬ 
conditionally, any transaction from 
any provision of the Act or any rule or 
regulation thereunder, if and to the 
extent that the Commission finds that 
such exemption is necessary or appro¬ 


priate in the public interest and con¬ 
sistent with the protection of investors 
and the purposes fairly intended by 
the policy and provisions of the Act. 

Notice is further given that any in¬ 
terested person may, not later than 
January 3, 1978, at 5:30 p.m., submit to 
the Commission in writing a request 
for a hearing on the matter accompa¬ 
nied by a statement as to the nature of 
his interest,' the reason for such re¬ 
quest, and the issues, if any. of fact or 
law proposed to be controverted, or he 
may request that he be notified if the 
Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary, Securi¬ 
ties and Exchange Commission, Wash¬ 
ington, D.C. 20549. A copy of such re¬ 
quest shall be served personally or by 
mail upon Applicant(s) at the 
address(es) stated above. Proof of such 
sendee (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be 
filed contemporaneously with the re¬ 
quest. As provided by Rule 0-5 of the 
Rules and Regulations promulgated 
under the Act. an order disposing of 
the application will be issued as of 
course following said date unless the 
Commission thereafter orders a hear¬ 
ing upon request or upon the Commis¬ 
sion’s own motion. Persons who re¬ 
quest a hearing, or advice as to wheth¬ 
er a hearing is ordered, will receive 
any notices and orders issued in this 
matter, including the date of the hear¬ 
ing (if ordered) and any postpone¬ 
ments thereof. 

For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority. 

George A. Fitzsimmons, 

• Secretary . 

LFR Doc. 77-35859 Filed 12-15-77; 8:45 am] 


[ 8010 - 01 ] 

[Release No. 20303) 

SYSTEM FUELS, INC ET AL 

Notice of Propotod Financing Arrangement* 
Rotated to tho Procurement, Storage, and 
Transportation of Fuel by a Nonutility Sub¬ 
sidiary for Use by the Operating Companies 
and Guaranty of Obligations of Nonutility 
Subsidiary by Holding Company and Assur¬ 
ances by Operating Companies 

December 7, 1977. 

In the Matter of System Fuels. Inc., 
225 Baronne Street, New Orleans, La. 
70112. Arkansas Power <fc Light Co., 
First National Building, Little Rock, 
Ark. 72203. Louisiana Power & Light 
Co.. 142 Delaronde Streeet, New Or¬ 
leans, La. 70174. Middle South Utili¬ 
ties. Inc., 225 Baronne Street, New Or¬ 
leans. La. 70112. Mississippi Power 
Light Co., Electric Building. Jackson, 
Miss. 39205. New Orleans Public Ser¬ 
vice Inc., 317 Baronne Street. New Or¬ 
leans, La. 70112. 


Notice is hereby given that Arkansas 
Power <& Light Co. (“Arkansas”), Lou¬ 
isiana Power & Light Co. (“Louisi¬ 
ana”), Mississippi Power & Light Co. 
(“Mississippi”), and New Orleans 
Public Service Inc. (“NOPSI”) (collec¬ 
tively referred to as “Operating Com¬ 
panies”), all public utility subsidiary 
companies of Middle South Utilities, 
Inc. (“Middle South”), a registered 
holding company. Systems Fuels, Inc. 
(“SFI”), a jointly-owned nonutility 
subsidiary company of the Operating 
Companies, and Middle South have 
filed an application-declaration and 
amendments thereto with this Com¬ 
mission pursuant to the Public Utility 
Holding Company Act of 1935 (“Act”) 
designating Sections 6(a), 7 9(a), 10, 
12(b), and 12(f) of the Act and Rules 
45, 50(a)(3), 90 and 91 promulgated 
thereunder as applicable to the follow¬ 
ing proposed transactions. All interest¬ 
ed persons are referred to the applica¬ 
tion-declaration, which is summarized 
below, for a complete statement of the 
proposed transactions. 

SFI has carried out during the 
period since its organization in 1972 an 
extensive program for the procure¬ 
ment, storage and transportation of 
fuel for the Operating Companies, and 
also for Arkansas-Missouri Power Co. 
(“Ark-Mo”), the other operating sub¬ 
sidiary of Middle South. These func¬ 
tions are more fully described in File 
Nos. 70-5015, 70-5415 and 70-5941. 

The Commission's Orders in File No. 
70-5415, dated December 17, 1973. and 
December 24, 1975, and in File No. 70- 
5941, dated December 30, 1976, autho¬ 
rized borrowings by SFI extending 
through December 31, 1977, under a 
loan agreement, as amended, with the 
Operating Companies (“Present Loan 
Agreement”) to be used by SFI to fi¬ 
nance those fuel procurement, storage 
and handling programs entered into 
by SFI in the ordinary course of its 
fuel supply business. Since SFI’s au¬ 
thority to borrow from the Operating 
Companies extends only through De¬ 
cember 31, 1977, SFI's ability to per¬ 
form its basic functions will be limited 
thereafter without the further au¬ 
thorization of this Commission. SFI 
proposes in this filing to enter into a 
new loan agreement providing for bor¬ 
rowings of up to $148,000,000 from the 
Operating Companies to be used to fi¬ 
nance, in part, transactions entered 
into by SFI in the ordinary course of 
its fuel supply business during the 
period January 1, 1978, through De¬ 
cember 31. 1978. Potential borrowing 
requirements of SFI during the period 
include up to $90,090,000 for payment 
of notes and bankers’ acceptances at 
maturity and $57,600,000 for its fuel 
supply program, including $52,600,000 
for fuel procurement, $4,000,000 for 
storage facilities and $1,000,000 for 
transportation facilities. 

Certain other Commission authori¬ 
zations are also requested in the in- 
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stant filing, where required, to carry 
out or continue programs which the 
first years of SFI’s operation have 
shown to be essential. 

It is stated that it is presently con¬ 
templated that net capital require¬ 
ments of $57,600,000 will be required 
for SFI’s fuel procurement program 
during 1978 as follows: 

2978 


Gas and oil exploration and de¬ 
velopment........ $6,000,000 

Uranium exploration. 10,000.000 

Nuclear fuel procurement_ _ 30.000.000 

Coal procurement. . 13,600,000 

Fuel oil procurement. (7.000.000) 

Storage, insulation, and improve¬ 
ments ....—.....—.... 4.000,000 

Fuel transportation. 1.000,000 


Total... 57.600,000 


It is presently estimated that 
$20,000,000 will be required for SFI to 
continue its exploration and develop¬ 
ment activities in the tri-state area of 
Arkansas. Louisiana and Mississippi 
during 1978. During the same period. 
SFI estimates that it will generate ap¬ 
proximately $14,000,000 from the sale 
of gas, thereby resulting in a net cap¬ 
ital requirement of $6,000,000 during 


the period: 

2978 

Exploration and development. $20,000,000 

Less, anticipated sales. 14.000,000 


Net requirements___ 6,000,000 


It is stated that due to the current 
market price of uranium and the un¬ 
certainty of supply, it has been neces¬ 
sary for SFI to embark on a uranium 
exploration program to help assure an 
adequate supply of uranium to accom¬ 
modate the increased commitment to 
nuclear power of the Middle South 
Utilities System (“System”). The pro¬ 
gram will involve SFI, acting individ¬ 
ually or together with nonaffiliates, in 
conducting geological and geophysical 
studies and explorations for and ac¬ 
quiring and disposing of leases and 
other mineral rights with respect to, 
uranium reserves, and proving such re¬ 
serves. It is presently contemplated 
that SFI’s capital and requirements 
for this program during 1978 will be 
approximately $10,000,000. 

SFI has proposed a nuclear fuel pro¬ 
curement program relating to, among 
other things, the acquisition of nucle¬ 
ar materials and contracts relating 
thereto and nuclear services contracts 
from its affiliated companies in File 
No. 70-5889. It is stated that the au¬ 
thorization, timing and amounts of in¬ 
trasystem acquisitions by SFI will be 
dependent upon developments in File 
No. 70-5889. However, SFI contem¬ 
plates that during 1978 approximately 
$41,000,000 will be expended for the 
acquisition of nuclear materials and 
services offset by $11,000,000 from 
sales of enriched UF« to the Operating 
Companies and Middle South Energy, 
Inc., a generating subsidiary of Middle 
South: 


2978 

Nuclear fuel and processing ser¬ 
vice*.. $41,000,000 

Less, sales.11.000.000 


Net requirements.. 30.000.000 


It is stated that in accordance with 
the terms of a coal supply contract en¬ 
tered into between SFI and a supplier. 
SFI anticipates making an advance of 
$13,600,000 to the supplier for the cost 
of a dragline which the supplier has 
ordered (as more fully described in 
File No. 70-5964 and as approved by 
Order of this Commission dated 
March 8, 1977). The advance will be 
for a period of not more than two 
years and will be evidenced by the sup¬ 
plier's noninterest bearing promissory 
note to be delivered to SFI. 

It is further stated that in order to 
assure the availability to the Operat¬ 
ing Companies and Ark-Mo of an ade¬ 
quate supply of fuel oil it will be nec¬ 
essary to have an inventory on hand 
of 7,800.000 bbls., currently estimated 
to be worth approximately $84,000,000 
as of January 1, 1978. During the en¬ 
suing twelve months, the inventory 
level will vary because of seasonal fac¬ 
tors and other conditions. At Decem¬ 
ber 31, 1978, the projected inventory 
level is estimated to be 7,400,000 bbls., 
currently estimated to be worth ap¬ 
proximately $77,000,000 at such time. 
The reduction in inventory levels 
would thereby generate cash of 
$7,000,000 during 1978. 

SFI states it anticipates expendi¬ 
tures of $4,000,000 in 1978 to insulate 
certain of its storage tanks to facilitate 
storage of heavier fuel oils, to con¬ 
struct an additional storage tank and 
to make certain improvements to ex¬ 
isting docking and unloading facilities. 

It is presently contemplated that 
SFI’s fuel transportation program 
during 1978 will involve expenditures 
of $1,000,000 for the provision of gath¬ 
ering systems and/or pipelines to 
transport gas discovered pursuant to 
SFI’s exploration program to one of 
the System’s power plants. 

It is stated that SFI’s capital re¬ 
quirements during 1978 may involve: 


To pay loans from Citibank. N.A. 

(“Citibank") maturing Apr. 17, 

1978 (file No. 70-5415). $40,000,000 

To pay loans from Hibernia Na¬ 
tional Bank In New Orleans 
(“Hibernia") maturing Dec. 8. 

1978 (file No. 70-5259). 25.090.000 

To pay bankers* acceptances from 
Citibank due periodically 
through 1979 (file No. 70-6055). 25.000,000 

To cover capital expenditures for 
activities herein described. 57.600.000 


Total...- 147.690.000 


SFI states it will, subject to the re¬ 
ceipt of such regulatory approvals 
from this Commission as may be nec¬ 
essary at the time, endeavor to extend, 
renew or otherwise refinance its obli¬ 
gations to Citibank and Hibernia, but 
in the event that such refinancing is 


not available, it will need $90,090,000 
to pay the notes and acceptances upon 
their maturity. SFI states it also needs 
the assurance that borrowing capacity 
is available immediately to meet con¬ 
tingencies which might arise in con¬ 
nection with leasing and other trans¬ 
actions previously entered into upon 
authorization from the Commission. 

SFI is requesting Commission au¬ 
thorization to enter into a new loan 
agreement (“New Loan Agreement”) 
with the Operating Companies as of 
January 1, 1978, under which SFI 
would be authorized to borrow and re¬ 
borrow from the Operating Compa¬ 
nies, from time to time through De¬ 
cember 31. 1978, an aggregate amount 
not to exceed $148,000,000 outstanding 
at any one time, for terms of not more 
than 25 years. Such borrowings would 
be in addition to the $26,500,000 of 
outstanding borrowings authorized by 
the Commission by Order dated De¬ 
cember 17, 1971, and an estimated 
$42,000,000 to be outstanding at De¬ 
cember 31, 1977, under the Present 
Loan Agreement. 

It is stated that each of the Operat¬ 
ing Companies will provide for each 
loan under the New Loan Agreement 
an amount in such proportion as its 
kilowatthour sales for the preceding 
calendar year bear to the total 
kilowatthour sales of the Operating 
Companies for that year, computed in 
both cases by including sales to rural 
electric cooperative and municipalities 
but excluding sales to other public 
utilities. These loans will be evidenced 
by notes of SFI. Each note will bear 
interest, adjustable monthly on the 
first day of each month, at an annual 
rate for such month equal to the 
annual rate of interest borne on the 
last day of the preceding month by 
the short-term bank borrowings of the 
Operating Company to which such 
note shall have been issued. If on the 
last day of any month, such Operating 
Company shall have short-term bank 
borrowings bearing more than one 
rate of interest, the highest rate shall 
apply. If. on the last day of any 
month, such Operating Company shall 
not have any short-term bank borrow¬ 
ings. the prime commercial rate gener¬ 
ally charged by commercial banks in 
New York City on such day to respon¬ 
sible and substantial corporate bor¬ 
rowers shall apply. The loans will be 
prepayable on five business days’ writ¬ 
ten notice in any amount without pre¬ 
mium or penalty. The terms of the 
New Loan Agreement are identical to 
those of the Present Loan Agreement. 

SFI states it is endeavoring and will 
endeavor to obtain funds from exter¬ 
nal sources under arrangements ad¬ 
vantageous to SFI and the System to 
meet SFI’s capital expenditure re¬ 
quirements in lieu of borrowings from 
the Operating Companies. Subject to 
the receipt of such regulatory appro- 
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vals from this Commission as may be 
necessary at the time, it is anticipated 
that SFI may borrow from banks, in¬ 
surance companies and other nonaffi¬ 
liated lenders and enter into specific 
arrangements for financing. 

The rights and obligations of the 
parties under the New Loan Agree¬ 
ment will be subject to certain restric¬ 
tions set forth in (1) the loan agree¬ 
ment with Hibernia (Pile No. 70-5259) 
and (2) the acceptance facility line of 
credit agreement with Citibank (Pile 
No. 70-6055). These restrictions relate 
principally to the payment or prepay¬ 
ment by SPI of its indebtedness to the 
Operating Companies during the 
terms of those agreements. 

In carrying out its financing pro¬ 
gram for 1978 SFI represents that it 
will at all times, unless the Commis¬ 
sion shall otherwise expressly autho¬ 
rize, maintain the aggregate of its cap¬ 
ital stock, surplus, and principal 
amount of its indebtedness to the Op¬ 
erating Companies at an amount equal 
to at least 35% of SFI’s total capital¬ 
ization. 

It is stated that SFI and the Operat¬ 
ing Companies have found the flexibil¬ 
ity resulting from certain authoriza¬ 
tions previously granted to SFI in the 
ordinary course of its fuel supply busi¬ 
ness to be of great use in the economi¬ 
cal and efficient supply of fuel for the 
System. Accordingly, it is requested 
that authorization be extended during 
1978 for the following: 

1. The Operating Companies, in con¬ 
nection with a transaction in the ordi¬ 
nary course of SFI’s fuel supply busi¬ 
ness as described above and not involv¬ 
ing the issuance of a security, to 
assure any party contracting with SFI 
that the Operating Companies will, in 
accordance with their respective 
shares of ownership of the common 
stock of SFI, take such action as may 
be appropriate from time to time to 
keep SFI in a sound financial condi¬ 
tion so that it may discharge its obli¬ 
gations under the particular contract; 

2. In situations where the assurance 
of the Operating Companies referred 
to in (1) above is insufficient, to have 
Middle South guarantee the perfor¬ 
mance by SFI of its obligations under 
contracts so long as guarantees of 
Middle South outstanding at any one 
time in respect of all System compa¬ 
nies do not exceed $75,000,000 (any 
such guarantee to be reported within 
10 days by Middle South by Rule 24 
Certificate), excluding guarantees oth¬ 
erwise specifically authorized by the 
Commission; and 

3. To have personnel employed by 
the other companies in the System 
perform services for SFI at cost where 
it is more economical and efficient for 
such personnel to perform such ser¬ 
vices. 

It is stated that the fees and ex¬ 
penses to be incurred in connection 


with the proposed transactions are es¬ 
timated to be approximately $13,000, 
including legal fees estimated not to 
exceed $10,000 and the charges for ad¬ 
ministrative services, at cost, of Middle 
South Services, Inc., estimated at 
$1,000. It is stated that Arkansas has 
filed information relating to its par¬ 
ticipation in the proposed transactions 
with the Arkansas Public Service Com¬ 
mission. It is further stated that no 
state commission and no federal com¬ 
mission, other than this Commission, 
has jurisdiction over the proposed 
transactions. 

Notice is further given that any in¬ 
terested person may, not later than 
January 3, 1978, request in writing 
that a hearing be held on such matter, 
stating the nature of his Interest, the 
reasons for such request, and the 
issues of fact or law raised by the 
filing which he desires to controvert; 
or he may request that he be notified 
if the Commission should order a 
hearing thereon. Any such request 
should be addressed: Secretary, Securi¬ 
ties and Exchange Commission, Wash¬ 
ington, D.C. 20549. A copy of such re¬ 
quest should be served personally or 
by mail upon the applicants-declarants 
at the above-stated address, and proof 
of service (by affidavit or. in case of an 
attorney at law, by certificate) should 
be filed with the request. At any time 
after said date, the application-decla¬ 
ration. as amended or as it may be fur¬ 
ther amended, may be granted and 
permitted to become effective as pro¬ 
vided in Rule 23 of the General Rules 
and Regulations promulgated under 
the Act, or the Commission may grant 
exemption from such rules as provided 
in Rules 20(a) and 100 thereof or take 
such other action as it may deem ap¬ 
propriate. Persons who request a hear¬ 
ing or advice as to whether a hearing 
is ordered will receive any notices or 
orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

CFR Doc. 77-35860 Filed 12-15-77; 8:45 am] 


[ 8025 - 01 ] 

SMALL BUSINESS ADMINISTRATION 

(Declaration of Disaster Loan Area No. 

1292; Arndt. No. 51 

CALIFORNIA 

Declaration of Disaster Loan Area 

The above numbered Declaration 
(see 42 FR 11301), amendment No. 1 
(see 42 FR 21339), amendment No. 2 
(see 42 FR 32864), amendment No. 3 
(see 42 FR 37265), and amendment No. 


4 (see 42 FR 54041), are amended by 
adding Marin, Nevada and San Benito 
counties and adjacent counties within 
the State of California and extending 
the date for physical damage until the 
close of business on January 31, 1978, 
and for economic injury until the close 
of business on August 31, 1978. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: December 8, 1977. 

A. Vernon Weaver, 
Administrator. 

CFR Doc. 77-35872 Filed 12-15-77; 8:45 am] 


[ 8025 - 01 ] 

(License No. 02/05-0068) 

CANAVERAL CAPITAL CORP. 

Filing of Application for Transfer of Control of 
Licensed Small Business Investment Company 

Notice is hereby given that an appli¬ 
cation has been filed with the Small 
Business Administration (SBA) pursu¬ 
ant to § 107.701 of the Regulations 
governing small business investment 
companies (13 CFR 107.701 (1977)). to 
transfer control of Canaveral Capital 
Corp. (Canaveral), 26 Court Street, 
Suite 902, Brooklyn. N.Y. 11201, a Fed¬ 
eral Licensee under the Small Busi¬ 
ness Investment Act of 1958, as 
amended (Act). 

Canaveral Capital Corp. was licensed 
on March 21, 1962, with private capital 
of $206,600 which has been increased 
to $431,604. The proposed transfer of 
control will be from Joseph Levine 
who owns 96 percent, and Salvatore 
Pollina and Morris Bookin who each 
own 2 percent of the total stock out¬ 
standing to Michael S. Pratter, 9440 
Santa Monica Boulevard, Suite 601. 
Beverly Hills. Calif. 90210, who wiU 
owm 100 percent of the stock. 

Mr. Pratter will also manage the af¬ 
fairs of Canaveral and other than 
opening a branch office in Los Ange¬ 
les, Calif., does not propose any initial 
changes in the operations of the SBIC. 

Under the provisions of a Guaranty 
Agreement executed in connection 
with the application. Mr. Pratter will 
guaranty Canaveral’s SBA Debt of 
$787,956 until its Capital Impairment 
as of June 30, 1977, is corrected. The 
agreement also provides that Canaver¬ 
al’s private capital will be increased to 
$500,000 within 18 months. 

Matters involved in SBA’s consider¬ 
ation of the application include the 
general business reputation and char¬ 
acter of the proposed new owner and 
manager, and the probability of suc¬ 
cessful operation of Canaveral under 
his management, including adequate 
profitability and financial soundness, 
in accordance with the Act and the 
SBA Rules and Regulations. 

Any person may. on or before Janu¬ 
ary 3, 1978, submit to SBA written 
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comments on the proposed transfer of 
control. Any such communications 
should be addressed to the Deputy As¬ 
sociate Administrator for Investment, 
Small Business Administration, 1441 L 
Street NW, Washington, D.C. 20416. 

A copy of this Notice shall be pub¬ 
lished in newspapers of general circu¬ 
lation in New York, N.Y., and Los An¬ 
geles, Calif. 

Dated: December 9, 1977. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business Invest¬ 
ment Companies.) 

Peter F. McNeish, 
Deputy Associate Administrator 
for Investment 

(FR Doc. 77-35874 Filed 12-15-77; 8:45 ami 


[ 8025 - 01 ] 

[License No. 03/02-00211 

COLUMBIA VENTURES, INC 

Filing of Applicotion for Trantfor of Control of 
Licensed Small Business Investment company 

Notice is hereby given that an appli¬ 
cation has been filed with the Small 
Business Administration (SBA) pursu¬ 
ant to § 107.701 of the Regulations 
governing Small Business Investment 
Companies <13 CFR 107.701 (1977)) for 
the transfer of control of Columbia 
Ventures, Inc. (Columbia), 1701 Penn¬ 
sylvania Avenue NW., Washington 
D.C. 20006, a New York corporation 
and a Federal licensee under the Small 
Business Investment Act of 1958, as 
amended (Act). 

As of June 30. 1977, Columbia had 
671,471 shares of common stock issued 
and outstanding. Three individuals 
identified below will purchase an ag¬ 
gregate of 327,242 shares (48.7 per¬ 
cent) of the outstanding common 
stock of Columbia from Intermediate 
Credit Corp. (Intermediate), 1701 
Pennsylvania Avenue NW., Washing¬ 
ton, D.C. 20006. Intermediate is a 
Delaware corporation and is 100 per¬ 
cent owned by International Bank, 
1701 Pennsylvania Avenue NW., 
Washington, D.C. 20006. The three in¬ 
dividuals, each of whom will purchase 
Vs of the shares to be sold, are George 
J. Darneille, 502 South Post Oaklane, 
Houston, Tex. 77056, Maurice T. Reed. 
Jr., 4042 Pinehill Drive, Jackson. Miss. 
39206, and Stradco Trading Co. Ltd. 
(Stradco), P.O. Box N4743, Nassau, 
Bahamas. Stradco is a Bahamas corpo¬ 
ration, and is a personal investment 
company 100 percent owned by Irwin 
L. Vosko. West Bay Street, Love 
Beach, Bahamas. 

The board of directors of Columbia 
will include the following new mem¬ 
bers: George J. Darneille, Maurice T. 
Reed, Jr., Jack L. Fox, and Richard P. 
Whitney. Jack L. Fox, 2061 Whalen 
Avenue. Merrick, N.Y. 11556, is presi¬ 
dent of Stradco. Richard P. Whitney, 


5400 Blackstone Road, Bethesda, Md. 
20016, is to be granted an option, exer¬ 
cisable at any time during a period of 
five years from the date of the stock 
transfer, to purchase at the original 
sales price up to 5 percent of the 
shares being transferred. 

The new investors will receive a 
voting proxy expiring December 31, 
1978, from Sentinel Finance Corp. 
(Sentinel). 1701 Pennsylvania Avenue 
NW., Washington D.C. 20006. on 
13,458 shares of Columbia common 
stock owned by Sentinel. Sentinel is 
80.4 percent owned by International 
Bank. 

The headquarters of Columbia will 
be moved after the stock transfer from 
Washington, D.C. to 162 Millsaps 
Avenue, Jackson, Miss. 39202. 

The goal of the new investors is the 
orderly repayment of the outstanding 
indebtedness of Columbia presently 
owned SBA. Matters involved in SBA’s 
consideration of the application for 
transfer of control include the general 
business reputation and character of 
the proposed transferees, and the 
probability of successful operations of 
Columbia under its new ownership and 
control in accordance with the Act, 
Regulations, and contractual agree¬ 
ments between Columbia and SBA. 

Notice is further given that any 
person may submit comments on the 
proposed transfer of control to the As¬ 
sociate Administration for Finance 
and Investment, Small Business Ad¬ 
ministration, 1441 L Street NW., 
Washington, D.C. 20416, by December 
27, 1977. 

A similar Notice will be published by 
Columbia in newspapers of general cir¬ 
culation in Washington. D.C. and in 
Jackson, Miss. 

Dated: December 7, 1977. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011 Small, Business Invest¬ 
ment Companies.) 

John M. Trask Jr., 
Associate Administrator 
for Finance and Investment 
[FR Doc. 77-35875 Filed 12-15-77; 8:45 am] 


[ 8025 - 01 ] 

[Proposed License No. 03/03-01321 

DE STAN CAPITAL CORP. 

Applicotion for a License To Operate at a 
Small Butinett Investment Company 

Notice is hereby given that an appli¬ 
cation has been filed with the Small 
Business Administration (SBA) pursu¬ 
ant to Section (13 CFR 107.102 (1977)), 
under the name DeStan Capital Corp. 
(Applicant), for a license to operate as 
a small business under the Small Busi¬ 
ness Investment Act of 1958 as amend¬ 
ed (Act) and the Rules and Regula¬ 
tions promulated thereunder. 

The Applicant was incorporated on 
October 17, 1977, under the laws of 


the District of Columbia, and it will 
commence operation with a capitaliza¬ 
tion of $500,000. The Applicant will 
have its principal place of business at 
Suite 812, 2600 Virginia Avenue. NW., 
Washington, D.C. 

The Officers, Directors, and 10 or 
more percent Shareholders of the Ap¬ 
plicant are as follows: 

Name, title and stockholding 

Frank J. DeFrancis, Suite 812, 2600 Virginia 
Ave. NW., Washington. D.C. 20037; Chair¬ 
man of the Board; Class A Common—50%, 
Class B Common—50%. 

St anley M. Stem. 40 Blast 78th Street. New 
York. N.Y., 10021; President. Treasurer, 
and Director; Class A Common—50%, 
Class B Common—50%. 

Martin Jacobs, 1700 Pennsylvania Avenue. 
NW.. Washington. D.C. 20006; Secretary 
and Director. 

The Applicant plans to provide long 
term debt and equity financing to 
qualified small business concerns oper¬ 
ating under franchise license agree¬ 
ments. It intends to diversify its in¬ 
vestments among various types of 
franchised business opportunities. It 
does perceive that a substantial por¬ 
tion of its investments will be in small 
restaurant franchisees. 

The principals of the Licensee are in 
no way related or connected with any 
franchisor. Furthermore, no franchi¬ 
sor will be an “Associate” of the Appli¬ 
cant. 

Matters involved in SBA's consider¬ 
ation of the Applicant include the gen¬ 
eral business reputation and character 
of the proposed owners and manage¬ 
ment, and the probability of successful 
operations of the Applicant under 
their management, including adequate 
profitability and financial soundness, 
in accordance with the Act and the 
SBA Rules and Regulations promul¬ 
gated thereunder. 

Any person may, on or before Janu¬ 
ary 3, 1978 submit to SBA written 
comments on the proposed Licensee. 
Any such comments should be ad¬ 
dressed to the Deputy Associate Ad¬ 
ministrator for Investment. Small 
Business Administration, 1441 L 
Street, NW., Washington. D.C. 20416. 

A similar notice shall be published in 
a newspaper of general circulation in 
Washington. D.C. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business Invest¬ 
ment Companies.) 

Dated: December 5. 1977. 

Peter F. McNeish, 
Deputy Associate Administrator 
for Investment 

[FR Doc. 77-35877 Filed 12-15-77; 8:45 am] 
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[Proposal No. 08/08-00431 

ENERGY INVESTMENTS, INC. 

Application for a llcon*# at a Small Butinots 

Invaitmont Company • 

Notice is hereby given of the filing 
of an application with the Small Busi¬ 
ness Administration (SBA) pursuant 
to § 107.102 of the SBA Regulations 
(13 CFR 107.102 (1977)) by Energy In¬ 
vestments, Inc., 5500 South Syracuse 
Circle. Suite 269, Englewood. Colo. 
80110 for a license to operate as a 
small business investment company 
(SBIC) under the provisions of the 
Small Business Investment Act of 1958 
(the Act), as amended (15 U.S.C. 661 et 
seq.). 

The proposed officers, directors, and 
their respective ownership of voting 
stock are: 

Name,, address , title and relationship, and 
percent of voting stock 

Keith R. Shwayder, 2343 S. Vaughn Way, 
Aurora. Colo. 80232; Chairman of the 
Board; 51.2. 

Mark Kimmel. 4815 S. Joplin Street. 
Aurora, Colo. 80015; President and Trea¬ 
surer. 10.5. 

Joyce O. Joransen. 3434 F. South Locust 
Street. Denver. Colo. 80222; Secretary. 
Harold Patton. 5582 South Franklin Lane. 

Littleton, Colo. 80121; Director. 

Robert Brody, 6969 East Prentice Avenue. 

Englewood. Colo. 80110; Director, 5.9. 

Rike Wootten, 20 Meadow Lane, Englewood. 

Colo. 80110; Director, 2.3. 

Burt Seiden, No. 1 South Ash, Denver, Colo. 
80220; Director; 2.3. 

Charles Band. 5350 South Boston. Engle¬ 
wood, Colo. 80110; Director; 3.4. 

David Neusteter. 660 Lafayette Street. 
Denver, Colo. 80218; Director. 2.3. 

No other person or entity owns as 
much as ten (10) percent of the voting 
stock. 

The Applicant will begin operations 
with a capitalization of $899,999 and 
will be a source of equity capital and 
long term loan funds for qualified 
small business concerns. In addition, 
the Applicant will offer management 
consulting services to qualified small 
business concerns. 

Matters involved in SBA’s consider¬ 
ation of the application include the 
general business reputation and char¬ 
acter of the proposed owner and man¬ 
agement. and the probability of suc¬ 
cessful operations of the new company 
under their management, including 
adequate profitability and financial 
soundness, in accordance with the Act 
and Regulations. 

Notice is further given that any 
person may, not later than January 3, 
1978, submit written comments on the 
proposed SBIC to the Deputy Asso¬ 
ciate Administrator for investment, 
Small Business Administration, 1441 L 
Street NW., Washington, D.C. 

A copy of this Notice will be pub¬ 
lished in a newspaper of general circu¬ 
lation in Englewood, Colorado. 


NOTICES 

(Catalog of Federal Domestic Assistance 
Program No. 59.011. Small Business Invest¬ 
ment Companies.) 

Dated: December 7, 1977. 

Peter F. McNeish. 
Deputy Associate Administrator 
for Investment 

IFR Doc. 77-35878 Filed 12-15-77; 8:45 ami 


[ 8025 - 01 ] 

[Declaration of Disaster Loan Area No. 

1407; Arndt. No. 11 

MICHIGAN 

Declaration of Disaster Loan Area 

The above numbered Declaration 
(see 41 FR 61347), is amended by 
adding Arenac, Bay. Genesee, and 
Lapeer Counties and adjacent counties 
within the State of Michigan, and the 
time for filing applications is extended 
to February 8. 1978, for physical 
damage and September 8. 1978, for 
economic injury. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: December 9, 1977. 

A. Vernon Weaver, 
Administrator. 

[FR Doc. 77-35873 Filed 12-15-77; 8:45 am] 


[ 8025 - 01 ] 

[License No. 02/02-03341 

VENTURE SBIC, INC 

Issuance of a License To Operate as o Small 
Business Investment Company 

On August 18, 1977, a Notice was 
published in the Federal Register (42 
FR 41688). stating that Venture SBIC, 
Inc., 249-12 Jericho Turnpike. Beller- 
ose, N.Y. 11426, had filed an applica¬ 
tion with the Small Business Adminis¬ 
tration (SBA). pursuant to §107.102 of 
the SBA rules and regulations govern¬ 
ing small business investment compa¬ 
nies (13 CFR 107.102 (1977)), for a li¬ 
cense to operate as a small business in¬ 
vestment company (SBIC). 

. Interested parties were given to the 
close of business. September 2, 1977, to 
submit their written comments. No 
comments were received. 

Notice is hereby given that, having 
considered the application and all 
other pertinent information. SBA. on 
November 23. 1977, issued License No. 
02/02-0334 to Venture SBIC, Inc., pur¬ 
suant to section 107.301(c) of the 
Small Business Investment Act of 
1958, as amended. 

Dated: December 5, 1977. 


(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business Invest¬ 
ment Companies.) 

Peter F. McNeish, 
Deputy Associate 
Administrator for Investment 
[FR Doc. 77-35879 Filed 12-15-77; 8:45 am] 


[ 4830 - 01 ] 

DEPARTMENT OF THE TREASURY 

[Delegation Order No. 1681 

Intornai Revenue Service 

ASSISTANT COMMISSIONER (INSPECTION), ET 

AL 

Delegation of Authority 

INTERNAL REVENUE SERVICE. 
TREASURY. 

ACTION: Delegation of authority. 

SUMMARY: The authority to approve 
reimbursement for trips home by In¬ 
ternal Audit employees on extended 
travel assignments is delegated to the 
Assistant Commissioner (Inspection), 
Director, Internal Audit Division, and 
Regional Inspectors. . 

EFFECTIVE DATE: December 9. 
1977. 

FOR FURTHER INFORMATION 
CONTACT: 

Thomas Andretta. Office of Assis¬ 
tant Commissioner (Inspection). 
1111 Constitution Avenue NW.. 
Room 3031, Washington. D.C. 20224, 
202-566-4354 (not toll free). 

Thomas Andretta. 
Executwe Assistant Office of As- 
sistant Commissioner ( Inspec¬ 
tion ). 

Date of issue; December 9. 1977. 
Effective date: December 9, 1977. 
Subject: Reimbursement for non¬ 
workday travel by Internal Audit em¬ 
ployees between temporary and per¬ 
manent duty stations. 

Pursuant to a memorandum dated 
October 18. 1977, from the Assistant 
Secretary (Administration), Depart¬ 
ment of the Treasury, to the Commis¬ 
sioner of Internal Revenue granting a 
waiver from paragraphs l-7.5c and l- 
8.4f of Federal Travel Regulations in 
accordance with Comptroller General 
decision B-130082 (July 20, 1976). 

there is hereby delegated to the offi¬ 
cials named below the authority to ap¬ 
prove, for Internal Audit employees 
under their supervision, reimburse¬ 
ment for nonworkday travel between 
temporary and permanent duty sta¬ 
tions. 

Assistant Commissioner (Inspection) 
Director. Internal Audit Division 
Regional Inspectors 


FEDERAL REGISTER, VOL. 42, NO. 242—FRIDAY, DECEMBER 16, 1977 








NOTICES 


63511 


This authority may not be redelegat¬ 
ed. 

Jerome Kurtz, 
Commissioner. 

December 9. 1977. 

[FR Doc. 77-36066 Filed 12-15-77; 8:45 am) 


[ 4810 - 25 ] 

DEPARTMENT OF THE TREASURY 

Office of the Secretary 

SACCHARIN FROM JAPAN 

Modification of Determination of Sales at Lest 
Than Fair Value 

AGENCY: U.S. Treasury Department. 

ACTION: Modification of Determina¬ 
tion of Sales at Less Than Fair Value. 

SUMMARY: This notice is to advise 
the public that the determination of 
sales at less than fair value under the 
Antidumping Act, 1921. as amended, 
on saccharin from Japan is being 
amended to exclude therefrom saccha¬ 
rin produced by Taiyo Chemical In¬ 
dustries. Ltd. 

EFFECTIVE DATE: -December 16. 
1977. 

FOR FURTHER INFORMATION 
CONTACT: 

Anthony Russo, Operations Officer. 
Duty Assessment Division, U.S. Cus¬ 
toms Service. 1301 Constitution 
Avenue NW. Washington. D.C. 
20220, 202-566-5492. 

SUPPLEMENTARY INFORMATION: 
A “Withholding of Appraisement 
Notice and Determination of Sales at 
Less Than Fair Value” with respect to 
saccharin from Japan was published in 
the Federal Register of September 
14. 1977 (42 FR 46091). In that notice 
it was determined that “saccharin 
from Japan is being, or is likely to be, 
sold at less than fair value, with the 
exception of saccharin produced by 
Aisan Chemical Co., Ltd., within the 
meaning of section 201(a) of the [Anti¬ 
dumping] Act [of 1921, as amended] 
(19 U.S.C. 160(a).” A complete state¬ 
ment of findings and conclusions, and 
the reasons and basis therefor, were 
included in the notice. 

Subsequent to the above-noted de¬ 
termination, information was received 
indicating that sales by Taiyo Chemi¬ 
cal Industries. Ltd., were not at less 
than fair value during the representa¬ 
tive period. On the basis of this infor¬ 
mation and for the reasons noted 
below, I hereby determine that saccha¬ 
rin from Japan produced by Taiyo 
Chemical Industries, Ltd., is not being, 
nor likely to be. sold at less than fair 
value within the meaning of section 
201(a) of the Antidumping Act, 1921, 
as amended (19 U.S.C. 160(a)). 

In accordance with § 153.31(b) of the 
Customs Regulations (19 CFR 


153.31(b)). pricing information was ob¬ 
tained and examined on 100 percent of 
the imports and home market sales of 
the subject merchandise produced by 
Taiyo Chemical Industries. Ltd., 
during the representative period June 
1 through November 30, 1976. 

For the purposes of considering 
whether the merchandise in question 
is being, or is likely to be. sold at less 
than fair value within the meaning of 
the Antidumping Act, 1921, as amend¬ 
ed (19 U.S.C. 160 et seq.) (referred to 
below as “the Act”), the proper basis 
of comparison is between purchase 
price and home market price of such 
or similar merchandise. 

Purchase price, as defined in section 
203 of the act (19 U.S.C. 162), was used 
since the merchandise was purchased 
prior to the time of exportation by un¬ 
related trading companies in the home 
market, which then sold the merchan¬ 
dise to U.S. purchasers. The purchase 
price has been calculated on the basis 
of the delivered price to the trading 
company, with a deduction for truck¬ 
age. Home market price, as defined in 
§ 153.2 of the customs Regulations (19 
CFR 153.2). was used since such or 
similar merchandise was sold in the 
home market in sufficient quantities 
to provide a basis of comparison for 
fair value purposes. The home market 
price has been calculated on the basis 
of the weighted average, ex factory, 
unpacked price to wholesale purchas¬ 
ers. plus the cost of export packing. 
No other adjustments were claimed, 
nor made. 

For all sales during the representa¬ 
tive period, purchase price was found 
to be higher than the weighted aver¬ 
age home market price of such or simi¬ 
lar merchandise. 

Accordingly, the determination that 
saccharin from Japan, is being, or is 
likely to be. sold at less than fair 
value, with the exception of saccharin 
produced by Aisan Chemical Co.. Ltd., 
within the meaning of section 201(a) 
of the act (19 U.S.C. 160(a)), is amend¬ 
ed to except from the determination 
saccharin produced by Taiyo Chemical 
Industries, Ltd. Further, the order 
issued September 14, 1977, to withhold 
appraisement on certain of the subject 
merchandise from Japan, notice of 
which is cited above, is hereby termi¬ 
nated with respect to saccharin from 
Japan produced by Taiyo Chemical In¬ 
dustries, Ltd., effective upon publica¬ 
tion of this notice. 

The United States International 
Trade Commission has been advised of 
the modification of the determination 
of sales at less than fair value. 

This determination is being pub¬ 
lished pursuant to § 153.42 of the Cus¬ 
toms Regulations (19 CFR 153.42). 

Robert H. Mundheim, 
General Counsel 
of the Treasury. 

December 13, 1977. 

[FR Doc. 77-35998 Filed 12-15-77; 8:45 am] 


[ 8320 - 01 ] 

VETERANS ADMINSTRATION 

STATION COMMITTEE ON EDUCATIONAL 
ALLOWANCES 

NoHc* of Mooting 

Notice is hereby given pursuant to 
Section V, Review Procedure and 
Hearing Rules, Station Committee on 
Educational Allowances that on Janu¬ 
ary 10, 1978. at 1 p.m., the Veterans 
Administration Regional Office Sta¬ 
tion Committee on Educational 
Allowances shall at Federal Building— 
U.S. Courthouse. Room A-220. 110 9th 
Avenue, South, Nashville. Tennessee, 
conduct a hearing to determine 
whether Veterans Administration 
benefits to all eligible persons enrolled 
in Donahue Barber College, 302 South 
Main Street, Memphis, Tenn., should 
be discontinued, as provided in 38 CFR 
21.4134, because a requirement of law 
is not being met or a provision of the 
law has been violated. All interested 
persons shall be permitted to attend, 
appear before, or file statements with 
the Committee at that time and place. 

Dated: December 8, 1977. 

R. S. Bielak, 

Director . VA Regional Office . 
110 9th Avenue, South , Nash¬ 
ville, Tennessee. 

[FR Doc.77-35843 Filed 12-15-77; 8:45 am) 


[ 8320 - 01 ] 

VETERANS’ ADMINISTRATION WAGE 
COMMITTEE 

Meetings 

Pursuant to the provisions of section 
10 of Pub. L. 92-463, notice is hereby 
given that meetings of the Veterans* 
Administration Wage Committee will 
be held on: 

Thursday. January 12, 1978 
Thursday. January 26. 1978 
Thursday. February 9. 1978 
Thursday. March 23. 1978 

The meetings will convene at 2:30 
p.m. and will be held in Room 1144C. 
Veterans’ Administration Central 
Office. 810 Vermont Avenue NW.. 
Washington, D.C. 

The Committee’s primary responsi¬ 
bility is to consider and make recom¬ 
mendations to the Chief Medical Di¬ 
rector, Department of Medicine and 
Surgery, on all matters involved in the 
development and authorization of 
wage rate schedules for Federal Wage 
System (blue-collar) employees. 

At these scheduled meetings, the 
Committee will consider wage survey 
specifications, wage sitrvey data, local 
committee reports and recommenda¬ 
tions, statistical analyses, and pro¬ 
posed wage schedules derived there¬ 
from. 
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Under the provisions of section 10(d) 
of Pub. L. 92-463, the Federal Adviso¬ 
ry Committee Act, as amended by Pub. 
L. 94-409, meetings may be closed to 
the public when they are concerned 
with matters listed under section 552b, 
Title 5. United States Code. Two of 
the matters so listed are those related 
solely to the internal personnel rules 
and practices of an agency (5 U.S.C. 
552b(c)(2», and those involving trade 
secrets and commercial or financial in¬ 
formation obtained from a person and 
privileged or confidential (5 U.S.C. 
552b(c)(4)). 

Accordingly, I hereby determine 
that all portions of the meetings cited 
above will be closed to the public be¬ 
cause the matters considered are relat¬ 
ed to the internal rules and practices 
of the Veterans’ Administration (5 
U.S.C. 552b(c)(2», and the detailed 
wage data considered by the Commit¬ 
tee during its meetings have been ob¬ 
tained from officials of private estab¬ 
lishments with a guarantee that the 
data will be held in confidence (5 
U.S.C. 552b(c)(4)). 

However, members of the public who 
wish to do so are invited to submit ma¬ 
terial in writing to the Chairman re¬ 
garding matters believed to be deserv-~ 
ing of the Committee’s attention. 

Additional information concerning 
these meetings may be obtained by 
contacting the Chairman, Veterans’ 
Administration Wage Committee, 
Room 1175, 810 Vermont Avenue NW., 
Washington, D.C. 


Dated: December 7, 1977. 

Max Cleland, 
Administrator. 

[FR Doc. 77-35997 Filed 12-15-77; 8:45 ami 

[ 7035 - 01 ] 

INTERSTATE COMMERCE 
COMMISSION 

[No. 365741 

PETITION OF RAILROADS SEEKING AUTHORI¬ 
ZATION TO WAIVE DEMURRAGE CHARGES 
CAUSED BY SEVERE WINTER WEATHER 

Extension of Time 

December 13. 1977. 

In an order served August 12, 1977, 
the Commission granted specified rail 
carriers the right to waive a portion of 
demurrage charges caused by severe 
winter weather.* (Published in the Fed¬ 
eral Register, on August 19, 1977, 
Vol. 42, p. 41948.) In that order, the 
Commission stated that other carriers 
who want to participate in the propos¬ 
al could, upon notifying the Commis¬ 
sion in writing of their intent to do so. 
In an order entered November 30, 
1977, (published in the Federal Regis¬ 
ter on December 7, 1977, 42 FR 
61910), a 30-day extension in time for 
the filing of claims was granted. By 
letter filed November 17. 1977, The 
Dansville and Mount Morris Railroad 
Co. notified the Commission of their 
intent to participate. 

H. G. Homme, Jr. 

Acting Secretary. 

[FR Doc. 77-36037 Filed 12-15-77; 8:45 ami 
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sunshine act meetings 
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[ 6320 - 01 ] 

1 

CIVIL AERONAUTICS BOARD. 

Notice of Cancellation of the 
December 13, 1977 Meeting 

TIME AND DATE: 10 a.m., December 
13. 1977. 

PLACE: Room 1027, 1825 Connecticut 
Avenue NW.. Washington. D.C. 20428. 

SUBJECT: Presentation to be made 
by the Flying Tiger Line Inc. regard¬ 
ing the carrier's plans for the future. 

STATUS: Open. 

PERSON TO CONTACT: 

Phyllis T. Kaylor, the Secretary. 
202-673-5068. 

SUPPLEMENTARY INFORMATION: 
The Flying Tiger Line Inc. has re¬ 
quested that this presentation be can¬ 
celed. In order to comply with the car¬ 
rier's wishes, the following Members 
have voted that agency business re¬ 
quires the cancellation of this presen¬ 
tation and that no earlier notice of 
this cancellation was possible: 

Chairman Alfred E. Kahn 
Vice Chairman Richard J. O'Melia 
Member O. Joseph Minetti 
Member Lee R. West 
Member Elizabeth E. Bailey 

(S-2079-77 Filed 12-14-77: 3:26 pm] 
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CIVIL AERONAUTICS BOARD. 


Notice of Addition of Item to the 
December 12, 1977 Agenda 

TIME AND DATE: 2 p.m., December 
12. 1977. 

PLACE: Room 1027, 1825 Connecticut 
Avenue NW., Washington, D.C. 20428. 

SUBJECT: 3. Docket 31791, Texas In¬ 
ternational Airlines' motion for imme¬ 
diate hearing in "Houston-Baltimore/ 
Washington Low Fare ‘Peanuts' Route 
Extension" (Memo No. 7641, BOR, 
BLJ, BFR, OGC, OEA). 

STATUS: Open. 

PERSON TO CONTACT: 

Phyllis T. Kaylor, the Secretary, 
202-673-5068. 

SUPPLEMENTARY INFORMATION: 
The staff recommendation on this 
item is that the Board issue an order 
on Monday, December 12, 1977, prior 
to the next procedural date, December 
15, 1977, relating to this application. 
So that the Board can consider this 
item in a timely manner, the following 
Members have voted that agency busi¬ 
ness requires the addition of this item 
to the agenda of December 12. 1977 
and that no earlier announcement of 
this addition was possible: 

Chairman Alfred E. Kahn 
Vice Chairman Richard J. O'Melia 
Member G. Joseph Minetti 
Member Lee R. West 
Member Elizabeth E. Bailey 

CS-2083-77 Filed 12-14-77; 3:26 pml 
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CIVIL AERONAUTICS BOARD. 

\ 

Notice of Addition of Item to the 
December 12, 1977 Agenda 

TIME AND DATE: 2 p.m., December 
12. 1977. 

PLACE: Room 1027, 1825 Connecticut 
Avenue NW., Washington. D.C. 20428. 

SUBJECT: A. The employment by the 
Association of Flight Attendants In¬ 
ternational of the General Counsel’s 
wife. 

STATUS: Open. 

PERSON TO CONTACT: 

Phyllis T. Kaylor, the Secretary, 
202-673-5068. 

SUPPLEMENTARY INFORMATION: 
The General Counsel has asked that 


he be permitted to speak to the Board 
concerning his wife's employment by 
the Association of Flight Attendants 
International. So that the Board and 
the public can be informed about this 
matter and his disqualification from 
cases in which his wife’s employer is a 
party, the following Members have 
voted that agency business requires 
that the Board add this item to 
today's agenda and that to no earlier 
announcement of this addition was 
possible: 

Chairman Alfred E. Kahn 
Member G. Joseph Minetti 
Member Lee R. West 
Member Elizabeth E. Bailey 

CS-2084-77 Filed 12-14-77; 3:26 pm] 
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COMMODITY FUTURES TRADING 
COMMISSION. 

TIME AND DATE: 10 a.m., December 
21, 1977. 

PLACE: 2033 K Street NW.. Washing¬ 
ton. D.C.. 5th Floor Hearing Room. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 
Report by Special Task Group and 
Senior Managers of FY78 Plans and 
Priorities. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Jane Stuckey. 254-6314. 

(S-2085-77 Filed 12-14-77; 3:26 pm] 
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CONSUMER PRODUCT SAFETY 
COMMISSION. 

LOCATION: 3rd Floor Hearing Room, 
1111 18th St.. NW.. Washington. D.C. 

TIME AND DATE: December 14. 1977, 
10 a.m. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 

1. Equal Employment Opportunity.— 
The staff will brief the Commission on 
CPSC's Equal Employment Opportu¬ 
nity program for minorities and 
women. 

2. Home Insulation .—At its Novem¬ 
ber 10, 1977, Meeting the Commission 
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considered a petition on home insula¬ 
tion from the Denver District Attor¬ 
ney’s Office and instructed the staff to 
take certain action. At this briefing, 
the staff and Commission will discuss 
the status of these actions on home in¬ 
sulation. 

CONTACT PERSON FOR ADDI¬ 
TIONAL INFORMATION: 

Sheldon D. Butts, Assistant Secre¬ 
tary. Office of the Secretary, Suite 
300, 1111 18th St., NW.. Washington, 
D.C. 20207. Telephone: 202-634-7700. 
CS-2089-77 Filed 12-14-77; 3:26 pm] 
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CONSUMER PRODUCT SAFETY 
COMMISSION. 

LOCATION: 3rd Floor Hearing Room, 
1111 18th Street NW., Washington. 
D.C. 

TIME AND DATE: 9:30 a.m., Decem¬ 
ber 1, 1977. 

STATUS: Partly open: partly closed. 

MATTERS TO BE CONSIDERED: 

A. Open to the public: 

1. Asbestos. The Commission will 
consider issues related to a final rule 
declaring that consumer patching 
compounds and artificial emberizing 
materials containing respirable free¬ 
form asbestos are banned hazardous 
products. The Commission previously 
discussed asbestos at a briefing by the 
staff on November 17. The proposal to 
ban these products was published July 
29. 1977. 

2. Lighter Fluid. The Commission’s 
Technical Advisory Committee on 
Poison Prevention Packaging (TAC/ 
PPP) has recommended that the Com¬ 
mission encourage manufacturers of 
lighter fluid to eliminate the scent 
from lighter fluid. The Committee be¬ 
lieves that this will make this product 
less enticing to children, and could 
reduce accidential ingestion and fire 
hazards. 

3. Recommendation to Accept Cor¬ 
rective Action Plans: Bombardier Ltd., 
snoromobiles ID 77-50; and Mikuni 
American Corp. snowmobile carbure¬ 
tors, ID 77-51. In this possible substan¬ 
tial product hazard case, the staff has 
recommended that the Commission 
accept the corrective action plans 
which Bombardier and Mikuni Ameri¬ 
can have implemented to deal with de¬ 
fective Mikuni carburetors installed in 
certain Bombardier snowmobiles 
which might pose a fire hazard. 

4. Recommendation to Accept Cor¬ 
rective Action Plan: Philco Consumer 
Electronics Corp. color television sets 
ID 77-64. The staff has recommended 
that the Commission accept the cor¬ 
rective action plan which Philco has 
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implemented to deal with possible 
shock hazards in certain models of 
Philco color television receivers. 

5. Recommendation to Close a Possi¬ 
ble Substantial Product Hazard Case: 
Cutler-Hammer, Inc., circuit breakers, 
ID 77-63. The staff has recommended 
that the Commission close a possible 
substantial product hazard case deal¬ 
ing with possibly defective 100-ampere 
circuit breakers. 

B. Closed to the public: 

6. Freedom of Information Appeal. 
The Commission will consider an 
appeal by the Aluminum Association 
from the Secretary’s initial denial of 
the Association’s request for a copy of 
a CPSC contract with Franklin Insti¬ 
tute Research Labs concerning alumi¬ 
num wiring. 

CONTACT PERSON FOR ADDI¬ 
TIONAL INFORMATION: 

Sheldon D. Butts. Assistant Secre¬ 
tary. Office of the Secretary, Suite 

300, 111 18th St. NW.. Washington. 

D.C. 20207. Telephone 202-634-7700. 

[S-2090-77 Filed 12-14-77; 3:26 pm] 
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CONSUMER PRODUCT SAFETY 
COMMISSION. 

LOCATION: 3rd Floor Hearing Jtoom, 
1111 18th St.. NW.. Washington, D.C. 

TIME AND DATE: December 8, 1977, 
1 p.m. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 

1. Contact Adhesives. The Commis¬ 
sion will consider the final rule which 
would declare certain extremely flam¬ 
mable contact adhesives to be banned 
hazardous products under the Con¬ 
sumer Product Safety Act. The Com¬ 
mission proposed the ban July 13, 
1977. 

2. Chain Saws. In March, 1977, John 
Purtle, an attorney, asked the Com¬ 
mission to establish mandatory safety 
standards for chain saws, to reduce or 
eliminate injuries from “kickback” of 
the saw during use. At this meeting, 
the Commission will consider whether 
to grant the petition. The Commission 
discussed chain saws with representa¬ 
tives of the Chain Saw Manufacturers 
Association and with the Commission 
staff at a briefing November 30. 

3. Major Regulatory Development 
Action Schedule. At its November 10 
briefing on the Operating Plan for 
fiscal year 1978, the Commission di¬ 
rected the staff to revise the regula¬ 
tory development schedules for cer¬ 
tain products. The Commission will 
consider the proposed schedule 
changes at this meeting. 

CONTACT PERSON FOR ADDI¬ 
TIONAL INFORMATION: 


Sheldon D. Butts. Assistant Secre¬ 
tary, Office of the Secretary, Suite 
300, 1111 18th St. NW., Washington, 
D.C. 20207, Telephone 202-634-7700. 
CS-2091-77 Filed 12-14-77; 3:26 pm] 
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CONSUMER PRODUCT SAFETY 
COMMISSION. 

LOCATION: 3rd Floor Hearing Room, 
1111 18th Street NW., Washington, 
D.C. 

TIME AND DATE: 9:30 a.m., Decem¬ 
ber 15. 1977. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 

1. Sharp Points Final Regulation. At 
this meeting, the Commission will con¬ 
sider specific issues related to a final 
rule establishing technical require¬ 
ments to identify potentially hazard¬ 
ous sharp points on toys and other 
children’s articles. The Commission 
proposed the regulation on August 4, 
1977. 

2. Recommendation to Close Possible 
Substantial Product Hazard Case: 
Texas Instruments electric fry pan , ID 
77-30. Based upon its determination 
that severed or partially severed cords 
on certain Texas Instruments electric 
fry pan controls do not present a sub¬ 
stantial product hazard, the staff has 
recommended that the Commission 
close this case, both as to the possible 
hazard and timeliness of reporting. 

3. Recommendation to Close Possible 
Substantial Product Hazard Case: 
Hoover Co. electric fry pan control, ID 
77-29. This case involves electric fry 
pan control cord sets manufactured 
for Hoover by Texas Instruments. As 
with the case involving Texas Instru¬ 
ments (ID 77-30), the staff has recom¬ 
mended that the Commission close 
both the possible hazard and the time¬ 
liness case involving the Hoover Co. 

4. Recommendation to Accept Cor¬ 
rective Action Plan: DeVilbiss Co. air¬ 
less paint spray guns, ID 76-150. The 
staff has recommended that the Com¬ 
mission accept a corrective action plan 
which DeVilbiss has implemented to 
deal with a possible hazard associated 
with certain DeVilbiss airless paint 
spray guns. 

5. Recommendation to Accept Cor¬ 
rective Action Plan: King Athletic 
Goods Corp. aluminum baseball bats, 
ID 77-34. The staff has recommended 
that the Commission accept the cor¬ 
rective action plan w r hich King Athlet¬ 
ic Goods has implemented to correct a 
possible substantial product hazard as¬ 
sociated with rubber grips on alumi¬ 
num baseball bats distributed by the 
firm. 

6. Recommendation to Accept Cor¬ 
rective Action Plan; Howmet Alumi- 
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num Corp. patio cover components, ID 
77-36. The staff has recommended 
that the Commission accept the cor¬ 
rective action plan and close this case 
Involving a component used to support 
aluminum or steel patio covers. 

7. Recommendation to Accept Cor¬ 
rective Action Plan: Century Products, 
Inc., high chair, ID 77-20. The staff 
has recommended that the Commis¬ 
sion accept the corrective action plan 
which Century has Implemented to 
deal with a potential defect in certain 
high chairs. 

8. Recommendation to Accept Cor¬ 
rective Action Plan: Frohock-Steward 
bath stools, ID 77-41. The staff has 
recommended that the Commission 
accept the corrective action plan 
which Prohock-Stewart has imple¬ 
mented to deal with a potential defect 
in bath stools it manufactures. 

9. Policy on Granting Exemptions 
from Commission Regulations. If ap¬ 
proved, this Federal Register docu¬ 
ment would issue a policy statement 
setting forth criteria which the Com¬ 
mission considers in deciding whether 
to grant or deny a request for an ex¬ 
emption from a Commission regula¬ 
tion. The policy is based on an opinion 
prepared by Commissioner Pittle and 
concurred in by three other Commis¬ 
sioners in July 1977. 

10. Advisory Committee Resolution 
on Soliciting Comments on Proposed 
CPSC Regulations. The Commission 
will consider a resolution passed by its 
Product Safety Advisory Council. The 
resolution recommends that the Com¬ 
mission identify specific issues or ques¬ 
tions on which comments are invited, 
when it publishes a proposed rule in 
the Federal Register for comment. 

11. Request for Compensation for 
Participation in Asbestos Rulemaking 
Proceeding . Barry Castleman, an envi¬ 
ronmental consultant, has asked the 
Commission to reimburse him for cer¬ 
tain expenses he incurred in partici¬ 
pating in a rulemaking proceeding for 
certain asbestos-containing products. 
An oral presentation on asbestos was 
held in August 1977. 

12. Response to H.R. 3816, Interim 
Regulatory Reform Act Federal Trade 
Commission and CPSC. This draft 
letter would transmit the Commis¬ 
sion's views on Title II of this House 
bill as passed by the Senate. 

13. Sleepwear Modification Schedule. 
At the December 8, 1977 Meeting, the 
Commission and staff discussed sched¬ 
ules for several regulatory actions. At 
this meeting, the Commission will con¬ 
sider the schedule for issuing a final 
rule on modifications to sleepwear reg¬ 
ulations which the Commission pro¬ 
posed in October, 1977. 

14. Regulatory Development Sched¬ 
ule Trade-Offs. The Commission will 
continue its discussions with the staff, 
begun December 8, on the trade-offs 
necessary to complete major regula¬ 


tory actions which the Commission 
has initiated. The Commission will es¬ 
tablish schedules for completion of 
these actions. 

15. CPSC Budget The Commission 
will consider the FY-79 Budget Sub¬ 
mission to the Congress. 

CONTACT PERSON FOR ADDI¬ 
TIONAL INFORMATION: 

Sheldon D. Butts, Assistant Secre¬ 
tary, Office of the Secretary, Con¬ 
sumer Product Safety Commission, 
Suite 300, 1111 18th Street NW., 
Washington, D.C. 20207. Telephone 
202-634-7700. 

[S-2092-77 Filed 12-14-77; 3:26 pm] 
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FEDERAL ELECTION COMMIS¬ 
SION. 

DATE AND TIME: Wednesday, De¬ 
cember 21, 1977, at 10 a.m. 

PLACE: 1325 K Street NW., Washing¬ 
ton, D.C. 

STATUS: This meeting will be closed 
to the public. 

MATTERS TO BE CONSIDERED: 
Compliance, audit and personnel. 

PERSON TO CONTACT FOR IN¬ 
FORMATION: 

David Fiske, press officer, telephone 
202-523-4063. 

Marjorie W. Emmons, 
Secretary to the Commission. 
[S-2088-77 Filed 12-14-77; 3:25 pm] 
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FEDERAL ENERGY REGULATORY 
COMMISSION. 

“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
Published December 9, 1977, 42 FR 
62247. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: December 
14, 1977, 10 a.m. 

CHANGE IN THE MEETING: The 
following item has been added: 

Item No., Docket No., and Company 

ER-9—E-7631 and E-7633, City of Cleve¬ 
land, Ohio v. Cleveland Electric Illuminat¬ 
ing Co., E-7713, City of Cleveland. Ohio. 

Kenneth F. Plumb, 
Secretary. 

IS-2081-77 Filed 12-14-77; 3:26 pm] 
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FEDERAL ENERGY REGULATORY 
COMMISSION. 

“FEDERAL REGISTER" CITATION 
OF PREVIOUS ANNOUNCEMENT: 
Published December 9, 1977, 42 FR 
62247. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: December 
14, 1977, 10 a.m. 

CHANGE IN THE MEETING: The 
following item has been added: 

Item No., Docket No., and Company 

ER-8(A)—ES77-60, LouisviUe Gas & Elec¬ 
tric Co. 

Kenneth F. Plumb, 
Secretary. 

CS-2082-77 Filed 12-14-77; 3:26 pm] 


[ 6720 - 01 ] 

12 

FEDERAL HOME LOAN BANK 
BOARD. 

TIME AND DATE: December 20, 1977, 
1:30 p.m. 

P LACE: 1700 G Street NW.. Sixth 
Floor, Washington, D.C. 

STATUS: Open meeting. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Mr. Robert Marshall. 202-376-3012. 
MATTERS TO BE CONSIDERED: 

Consideration of holding company 
request for authority to incur debt— 
Affiliated Capital Corp., Houston, Tex. 

Consideration of amendment to Fed¬ 
eral Home Loan Bank Board resolu¬ 
tion No. 77-626. dated October 26, 
1977, regarding the merger of Lincoln 
Federal Savings <fe Loan Association of 
Berwyn, Berwyn, Ill., into Midlothian 
Federal Savings <& Loan Association, 
Midlothian. Ill. 

RSU expansion applications—Boca 
Raton Federal Savings & Loan Associ¬ 
ation, Boca Raton. Fla. 

No. 113, December 13. 1977. 

CS-2080-77 Filed 12-14-77; 3:26 pm] 
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FEDERAL HOME LOAN BANK 
BOARD. 

“FEDERAL REGISTER" CITATION 
OF PREVIOUS ANNOUNCEMENT: 
Volume 42. No. 239, page 62598, De¬ 
cember 13, 1977. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 10 a.m., 
December 15. 1977. 


16, 1977 


I 
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PLACE: 320 First Street NW„ Room 
630. Washington. D.C. 

STATUS: Open meeting. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Mr. Robert Marshall. 202-376-8012. 

CHANGES IN THE MEETING: The 
following items have been changed 
from the closed to the open portion of 
the meeting: Consideration of pro¬ 
posed 1978 budget of the Office of 
Neighborhood Reinvestment; consider¬ 
ation of FSLIC assessments for fiscal 
year 1978. 

No. 112. December 13. 1977. 

[S-2087-77 Filed 12-14-77; 3:26 pm] 
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BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM. 

TIME AND DATE: 10 a.m., Wednes¬ 
day. December 21, 1977. The closed 
portion of the meeting will commence 
at the conclusion of the open discus¬ 
sion. 

PLACE: 20th Street and Constitution 
Avenue NW., Washington. D.C. 20551. 

STATUS: Part of the meeting will be 
open; part will be closed. 

MATTERS TO BE CONSIDERED: 
Open portion: 

1. The Board's 1977 annual report to 
Congress on truth in lending. 

2. Federal Reserve Bank budgets for 
1978. 

3. Proposed regulation to prohibit 
the use of material nonpublic informa¬ 
tion by bank personnel in the pur¬ 
chase or sale of securities. 

4. Request by a member bank for re¬ 
consideration of a Board interpreta¬ 
tion (1970 Federal Reserve Bulletin 
343) relating to prepayment, in the 
form of merchandise, of interest on 
deposits. 

5. Any agenda items carried forward 
from a previously announced meeting. 

Closed portion: 

1. Federal Reserve Bank and branch 
director appointments. 1 

2. Any agenda items carried forward 
from a previously announced meeting. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Mr. Joseph R. Coyne. Assistant to 
the Board, 202-452-3204. 

Dated: December 13, 1977. 

Griffith A. Garwood 
Deputy Secretary of the Board. 

[S-2088-77 Filed 12-14-77; 3:26 pm] 


•Thirty days has expired since the initial 
meeting at which this item was announced, 
and a new vote has been taken. 
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SECURITIES AND EXCHANGE 
COMMISSION. 

Notice is hereby given, pursuant to 
the provisions of the Government in 
the Sunshine Act, Pub. L. 94-409, that 
the Securities and Exchange Commis¬ 
sion will hold the following meetings 
during the week of December 19. 1977. 
in Room 825, 500 North Capitol 
Street, Washington. D.C. 

An open meeting will be held on 
Thursday, December 22. 1977, at 10 
a.m. A closed meeting will be held on 
Tuesday, December 20, 1977, at 10 a.m. 

The Commissioners, their legal assis¬ 
tants, the Secretary of the Commis¬ 
sion and recording secretaries will 
attend the closed meetings. Certain 
staff members who are responsible for 
the calendared matters may be pre¬ 
sent. 

The General Counsel of the Com¬ 
mission, or his designee, has certified 
that, in his opinion, the items to be 
considered at the closed meetings may 
be so considered pursuant to one or 
more of the exemptions set forth in 5 
U.S.C. 552b(c) (4), (8). <9)A, and (10) 
and 17 CFR 200.402(a) (8). (9)(i), and 
( 10 ). 

Commissioners Loomis, Evans, Pol¬ 
lack, and Karmel determined to hold 
the aforesaid meeting in closed ses¬ 
sion. 

The subject matter of the closed 
meeting scheduled for Tuesday, De¬ 
cember 20, 1977, at 10 a.m., will be: 
Formal orders of investigation; sub¬ 
poena enforcement actions; referral of 
investigative files to Federal. State, or 
self-regulatory authorities; institution 
of injunctive actions; settlement of ad¬ 
ministrative proceedings; institution of 
administrative proceeding of an en¬ 
forcement nature; other litigation 
matters; and opinion. 

The subject matter of the open 
meeting scheduled for Thursday. De¬ 
cember 22, 1977, at 10 a.m., will be: 

1. Consideration of application by 
Aubrey D. O'Connor for permission to 
again become associated with a regis¬ 
tered broker-dealer. 

2. Consideration of application of 
Bruce W. Zimmerman to be associated 
with a registered broker-dealer in a 
non-supervisory, non-proprietary ca¬ 
pacity not limited to the offer and sale 
of retail of redeemable securities 
issued by investment companies regis¬ 
tered with the Commission under the 
Investment Company Act of 1940. 

3. Consideration of delegation of au¬ 
thority to the Director of the Division 
of Investment Management to issue 
notices and orders, pursuant to section 
3(a)(2) of the Securities Act of 1933, 
exempting interests in certain stock 
bonus, pension, profitsharing, and an¬ 
nuity plans from that Act’s registra¬ 
tion provisions. 


4 . Consideration of proposed report 
to the Small Business Administration 
as required by section 308(g)(2) (H)- 
(J) of the Small Business Investment 
Act of 1958, as amended. 

5. Consideration of the extent to 
which Commission documents are re¬ 
quired to be published in the Federal 
Register and suggestions for reducing 
the Commission’s cost of such publica¬ 
tions. 

6. Consideration of an agreement 
proposed by the National Association 
of Securities Dealers, Inc., concerning 
its administration of the Municipal Se¬ 
curities Rulemaking Board’s financial 
and operations principal examinations 
for persons associated with non- 
member (SECO) broker-dealers. 

7. Request by L.G.S. Securities, Inc., 
for an exemption from rule 15b 10-9 
under the Securities Exchange Act of 
1934 (the self-underwriting rule for 
SECO broker-dealers). 

8. Proposal to solicit comments on 
whether the Commission should rely 
on accounting standards for oil and 
gas producing companies recently pro¬ 
mulgated by the Financial Accounting 
Standards Board and announcement 
of public hearings by the Commission 
on this matter. 

9. Consideration of the Commission’s 
previously adopted lease accounting 
and disclosure rules regarding compa¬ 
nies which may be in violation of loan 
covenants as a result of capitalizing 
leases. 

FOR FURTHER INFORMATION 
CONTACT: 

Sue E. Auerbach at 202-376-8097 or 

Lawrence A. Horn at 202-755-1286. 

December 13, 1977. 

[S-2078-77 Filed 12-14-77; 3:26 pm) 
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SECURITIES AND EXCHANGE 
COMMISSION. 

DATES AND TIMES: December 8, 
1977, 10 a.m., December 14, 1977, 10 
a.m. 

STATUS: Closed meeting. 

PLACE: 500 North Capitol Street, 
Washington, D.C., Room 825. 

CHANGES IN THE MEETINGS: At a 
closed meeting on Thursday, Decem¬ 
ber 8. 1977, at 10 a.m., the Commission 
considered the following items: 

Formal order of investigation. 

Referral of investigative files to Federal. 
State or Self-Regulatory Authorities. 

Institution and settlement of injunctive 
action. 

The following additional item will be 
considered by the Commission at a 
closed meeting scheduled for Wednes¬ 
day, December 14,1977: 
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Regulatory matter arising from or bearing 
enforcement Implications. 

The Commissioners, their legal assis¬ 
tants, the Secretary of the Commis¬ 
sion and recording secretaries attend 
the closed meetings. Certain staff 
members who aje responsible for the 
calendared matters may be present. 

The General Counsel of the Com¬ 
mission, or his designee, has certified 
that, in his opinion, the items to be 
considered at the closed meetings may 
be so considered pursuant to one or 
more of the exemptions set forth in 5 
U.S.C. 552b(c)(4), (8), (9)A, and (10) 
and 17 CFR 200.402(a)(8), (9)(i), and 
( 10 ). 

Chairman Williams and Commis¬ 
sioners Loomis, Evans, Pollack, and 
Karmel determined that Commission 
business required consideration of 
these matters and that no earlier 
notice thereof was possible. 

December 12, 1977. 

[S-2077-77 FUed 12-14-77; 3:26 pm] 
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CIVIL AERONAUTICS BOARD. 

Notice op Addition op Item to the 
December 15, 1977 Agenda 

TIME AND DATE: 12:30 p.m., Decem¬ 
ber 15. 1977. 

PLACE: Room 1027, 1825 Connecticut 
Avenue, NW., Washington, D.C. 20428. 

SUBJECT: 3a. Dockets 26291 and 
31684, American Samoa’s Petition for 
restoration of adequate air service; 
and Continental Air Lines’ Application 
for Authority to postpone inaugura¬ 
tion of service on route 176CBOR). 

STATUS: Open. 

PERSON TO CONTACT: 

Phyllis T. Kaylor, The Secretary, 
202-673-5068. 

SUPPLEMENTARY INFORMATION: 
These cases involve the issue of air 
service to American Samoa. Continen¬ 
tal is required to inaugurate service to 
American Samoa on December 17, 
1977. It filed its application to post¬ 
pone inauguration of service on No¬ 
vember 14, 1977, and staff work was 
completed on December 9, 1977. In 
order not to delay consideration of the 
application until after the date on 
which Continental’s service must 
begin, agency business requires that 
the Board meet on less than seven 
days’ notice to consider these matters 
and that this item be added to the De- 


SUNSHINE ACT MEETINGS 

cember 15, 1977 meeting agenda. Ac¬ 
cordingly. the following Members have 
voted that agency business requires 
the addition of this item to the De¬ 
cember 15, 1977 agenda and that no 
earlier announcement of this addition 
was possible: 

Chairman Alfred E. Kahn 
Vice Chairman Richard J. O'Melia 
Member G. Joseph Minetti 
Member Lee R. West 
Member Elizabeth E. Bailey 

[S-2094-77 Filed 12-14-77; 4:13 pm) 
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CIVIL AERONAUTICS BOARD. 

TIME AND DATE: 10 a.m., December 
20, 1977. 

PLACE: Room 1027, 1825 Connecticut 
Avenue NW., Washington, D.C. 20428. 

SUBJECT: 

1. Docket 31791, Texas International 
Airlines’ motion for immediate hear¬ 
ing in “Houston-Baltimore/Washing¬ 
ton Low Fare ‘Peanuts' Route Exten¬ 
sion.” (Memo No. 7641, BOR, BLJ, 
BFR, OGC, OEA). 

2. Docket 31698, Application of DHL 
Corporation for a 418 certificate 
(Memo No. 7638. BOR. OGC). 

3. Docket 31126, American Airlines' 
exemption request to provide nonstop 
New York/Newark-Bahamas Service 
(Memo No. 5177F, BOR, BIA, OGC). 

4. Docket 28800, Phoenix-Milwaukee 

Route Proceeding; Docket 28848 , Im¬ 
proved Authority to Wichita Case; 
Docket 28778, Additional Dallas/Fort 
Worth-Kansas City Nonstop Service 
Case , Docket 28961, Sacramento- 
Denver Nonstop Case, Docket 29186, 
Memphis-Twin Cities/Milwaukee 

Case; and Dockets 24778 and 28308, 
Greenville/Spartanburg- Washington/ 
New York Subpart M Case (Memo No. 
7483-A, OGC. BFR, OEA). 

5. Docket 28096, Category Y Fare In¬ 
vestigation (Memo No. 7644, OGC). 

6. Docket 30523, Aeronaves de 
Mexico, S.A., Enforcement Proceeding 
(Memo No. 7605-A, OGC). 

7. Docket 26423, Petition of Michael 
I. Bernhard and ACAP for discretion¬ 
ary review of initial decision approving 
settlement to the extent that it denies 
their motion for reimbursement of 
costs of participation in National Air¬ 
lines, Inc . Enforcement Proceeding 
(Memo No. 7640, OGC). 

8. Dockets 16750 and 15359, Ozark 
Air Lines, Inc., and Texas Internation¬ 
al Airlines, Inc.—Subsidy refunds for 
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calendar year 1966 (Memo No. 1469-G, 
BFR). 

9. Dockets 31400, 28342. 31270, 

31501, 31546, and 31548 Applications 
concerning the Colorado Ski-Points 
Investigation and related matters 
(Memo No. 4680-E. BLJ, OGC). 

STATUS: Open. 

PERSON TO CONTACT: 

Phyllis T. Kaylor. The Secretary, 
202-673-5068. 

[S-2095-77 Filed 12-14-77; 4:13 pm] 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION. 

Notice of Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given 
that at 11:35 a.m. on December 13, 
1977, the Board of Directors of the 
Federal Deposit Insurance Corpora¬ 
tion met in open session, by telephone 
conference call originating from Room 
6006 of the FDIC Building located at 
550 17th Street NW., Washington. 
D.C.. to adopt a resolution expressing 
its esteem and gratitude to the Corpo¬ 
ration's Controller on the occasion of 
his retirement. 

The meeting was called on less than 
seven days* notice to the public on the 
basis of the Board’s determination 
that, in view of the imminent retire¬ 
ment of the Controller and the 
Board's wish to present a suitably 
framed copy of the resolution to him 
at the Chairman’s Awards Ceremony 
scheduled for December 14. 1977, Cor¬ 
poration business required adoption of 
the resolution on less than seven days* 
notice to the public. In calling the 
meeting, the Board further deter¬ 
mined that no earlier notice of the 
meeting was practicable. 

Chairman George A. LeMaistre and 
Director John G. Heimann (Comptrol¬ 
ler of the Currency) voted to call the 
meeting on less than seven days’ 
notice. 

Requests for information concerning 
the meeting may be directed to Mr. 
Alan R. Miller, Executive Secretary of 
the Corporation, at 202-389-4446. 

Dated: December 13,1977. 

For the Federal Deposit Insurance 
Corporation. 

Alan R. Miller, 
Executive Secretary . 

CS-2093-77 Filed 12-14-77; 4:13 pm] 
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[ 4110 - 03 ] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 
[ 21 CFR Part 344 ] 
l Docket No. 77N-0334] 
OVER-THE-COUNTER DRUGS 

Establishment of a Monograph for OTC 
Topical Otics 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Proposed rule. 

SUMMARY: This is a proposal to estab¬ 
lish conditions under which over-the- 
counter (OTC) topical otic drugs are 
generally recognized as safe and effec¬ 
tive and not misbranded, based on the 
recommendations of the Advisory Review 
Panel on Over-the-Counter (OTC) Topi¬ 
cal Analgesic, Antirheumatic, Otic, Burn, 
and Sunburn Prevention and Treatment 
Products. 

DATES: Comments by March 16. 1978, 
and reply comments by April 14, 1978. 

ADDRESSES: Written comments to the 
Hearing Clerk (HFC-20). Food and Drug 
Administration, Room 4-65, 5600 Fishers 
Lane, Rockville, Md. 20857. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

William E. Gilbertson, Bureau of Drugs 
(HFD-510), Food and Drug Adminis¬ 
tration, Department of Health, Educa¬ 
tion, and Welfare, 5600 Fishers Lane, 
Rockville, Md. 20857, 301-443-4960. 

SUPPLEMENTARY INFORMATION: 
Pursuant to Part 330 (21 CFR Part 330), 
the Commisioner of Food and Drugs re¬ 
ceived on August 23, 1977, a report of the 
Advisory Review Panel on Over-The- 
Counter (OTC) Topical Analgesic, Anti¬ 
rheumatic. Otic. Burn, and Sunburn 
Prevention and Treatment Products. In 
accordance with § 330.10(a) (6) (21 CFR 
330.10(a)(6)), the Commissioner is is¬ 
suing: (1) A proposed regulation con¬ 
taining the monograph recommended by 
the Panel establishing conditions under 
which OTC topical otic drugs are gener¬ 
ally recognized as safe and effective and 
not misbranded; (2) a statement of the 
conditions excluded from the monograph 
on the basis of a determination by the 
Panel that they would result in the drugs 
not being generally recognized as safe 
and effective or would result in mis¬ 
branding; and (3) the conclusions and 
recommendations of the Panel to the 
Commissioner: The summary minutes of 
the Panel metings are on public display 
in the office of the Hearing Clerk, Food 
and Drug Administration, Room 4-65, 
5600 Fishers Lane, Rockville, Md. 20857. 

The purpose of issuing the unaltered 
conclusions and recommendations of the 
Panel is to stimulate discussion, evalua¬ 
tion. and comment on the full sweep of 
the Panel’s deliberations. The Commis¬ 
sioner has not yet fully evaluated the 
report, but has concluded that the Pan¬ 
el’s findings should first be issued as a 


formal proposal to obtain full public com¬ 
ment before any decision is made on 
the recommendations of the Panel. The 
findings of the Panel represents the best 
scientific judgment of the members. The 
findings have been prepared independ¬ 
ently of FDA and do not necessarily re¬ 
flect the agency’s position on any partic¬ 
ular matter contained therein. After 
careful review of all comments submitted 
in response to this proposal, the Com¬ 
missioner will issue in the Federal Reg¬ 
ister a tentative final regulation estab¬ 
lishing a monograph for OTC topical otic 
drug products. 

In accordance with § 330.10(a) (2) (21 
CFR 330.10(a)(2)). all data and infor¬ 
mation concerning OTC topical otic drug 
products submitted for consideration by 
the Advisory Review Panel have been 
handled as confidential by the Panel and 
FDA. All such data and information shall 
be put on public display at the office of 
the Hearing Clerk, Food and Drug Ad¬ 
ministration. on or before January 16, 
1978. except to the extent that the person 
submitting it demonstrates that it still 
falls within the confidentiality provisions 
of 18 U.S.C. 1905 or section 301 (j) of the 
Federal Food. Drug, and Cosmetic Act 
(21 U.S.C. 331 (j)). Requests for confi¬ 
dentiality shall be submitted to William 
E. Gilbertson, Pharm.D., FDA. Bureau of 
Drugs, Division of OTC Drug Products 
Evaluation (HFD-510). 5600 Fishers 

Lane, Rockville. Md. 20857. 

Based upon the conclusions and rec¬ 
ommendations of the Panel, the Commis¬ 
sioner proposes, upon publication of the 
final regulation: 

1. That the conditions included in the 
monograph on the basis of the Panel’s 
determination that they are generally 
recognized as safe and effective and are 
not misbranded (Category I) be effective 
30 days after the date of publica¬ 
tion of the final monograph in the Fed¬ 
eral Register. 

2. That the conditions excluded from 
the monograph on the basis of the Pan¬ 
el’s determination that they would result 
in the drug not being generally recog¬ 
nized as safe and effective or would re¬ 
sult in misbranding (Category ID be 
eliminated from OTC drug products ef¬ 
fective 6 months after the date of publi¬ 
cation of the final monograph in the 
Federal Register, regardless whether 
further testing is undertaken to justify 
their future use. 

The Commissioner has reviewed the 
potential environmental impact of the 
recommendations and proposed mono¬ 
graph for OTC topical otic products of 
the Advisory Review Panel on OTC Topi¬ 
cal Analgesic, Antirheumatic, Otic. 
Bum. and Sunburn Prevention and 
Treatment Products and has concluded 
that the Panel’s recommendations and 
proposed monograph will not signifi¬ 
cantly affect the quality of the human 
environment and that an environmental 
impact statement is not required, A copy 
of the environmental assessment is on 
file with the office of the Hearing Clerk, 
Food and Drug Administration. Room 
4-65. 5600 Fishers Lane, Rockville, Md. 
20857. 


In the Federal Register for January 5, 
1972 <37 FR 85), the Commissioner of 
Food and Drugs announced a proposed 
review of the safety, effectiveness, and 
labeling of all OTC drugs by independent 
advisory review panels. On May 8, 1972, 
the Commissioner signed the final regu¬ 
lations providing for the OTC drug re¬ 
view under § 330.10 (formerly § 130.301) 
published in the Federal Register of 
May 11. 1972 (37 FR 9464), which were 
made effective immediately. Pursuant to 
these regulations, the Commissioner is¬ 
sued in the Federal Register of Decem¬ 
ber 12,1972 <37 FR 26456) a request for 
data and information on all topical anal¬ 
gesic. including antirheumatic, otic, 
bum. sunburn prevention and treatment 
active ingredients in drug products. 

The Commissioner appointed the fol¬ 
lowing Panel to review the data and 
information submitted and to prepare a 
report on the safety, effectiveness, and 
labeling of OTC topical analgesic, includ¬ 
ing antirheumatic, otic. burn, sunburn 
prevention and treatment products pur¬ 
suant to $ 330.10(a) (1): 

Thomas G. Kantor. M.D., Chairman 
John Adriani. M.D. 

Col. William A. Akers. M.D. 

Maxine Bennett. M.D. 

Minerva S. Buerk. M.D. 

Walter L. Dickison. Ph D. 

Jerry Mark Shuck, M.D. 

For purposes of this review, the Panel 
grouped the active ingredients and label¬ 
ing into four major pharmacologic 
groups, i.e., topical analgesics, topical 
protectants, topical otics, and topical 
sunscreens. The Panel presents its con¬ 
clusions and recommendations for 
topical otic active ingredients in this 
document. The Panel’s conclusions and 
recommendations for topical analgesic, 
topical protectant and topical sunscreen 
active ingredients will be presented in a 
later issue of the Federal Register. 

The Panel was first convened on 
March 6,1973 in an organizational meet¬ 
ing. Working meetings were held on 
May 8 and 9. July 12 and 13, Septem¬ 
ber 27 and 28. November 3 and 4. No¬ 
vember 26 and 27, 1973: January 30 and 
31. March 6 and 7, April 10 and 11, May 8 
and 9. June 10 and 11, July 17 and 18. 
September 24 and 25. October 22 and 23. 
November 26 and 27. 1974; January 21 
and 22. March 13 and 14, April 17 and 
18, May 21 and 22, July 15 and 16, Sep¬ 
tember 30 and October 1. November 12 
and 13, 1975; March 4 and 5, May 19 and 
20, June 22 and 23. September 27 and 28. 
November 18 and 19. 1976; February 23 
and 24, May 25 and 26 and August 22. 
23, and 24. 1977. 

Six nonvoting liaison representatives 
served on the Panel. Mrs. Jacqueline 
Pendleton (at the initial meeting), Mrs 
Valerie Howard (from May 8, 1973 until 
September 28, 1973), Lynn Berry ifr^m 
November 3. 1973 until April 27. 1976 > 
and Kathleen A. Blackburn (from 
March 5. 1976 until August 24. 1977). 
each nominated by an ad hoc group of 
consumer organizations, served as the 
consumer liaison, and Joseph L. Kanig. 
Ph D., nominated by the Proprietary As¬ 
sociation, and Ben Marr Lanman, M.D.. 
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nominated by the Cosmetic, Toiletry, and 
Fragrance Association, served as the in¬ 
dustry liaisons. 

The following FDA employees served: 
C. Carnot Evans. M.D., served as Execu¬ 
tive Secretary. Lee Geismar. served as 
Panel Administrator. Lee Quon, R. Ph., 
served as Drug Information Analyst un¬ 
til July 1973, followed by Thomas H. 
Gingrich, R. Ph. t until July 1975. followed 
by Timothy T. Clark. R. Ph.. until July 
1976. followed by Victor H. Lindmark. 
Pharm. D. 

The following individuals were given 
an opportunity to appear before the 
Panel to express their views either at 
their own or the Panel's request on the 
issues before the Panel: 

Joseph P. Armellino. M.D. 

Charles Biuestone. M.D. 

Stuart Ericksen. Ph. D. 

Alexander A. Fisher. M.D. 

J. M. Glassman. M.D. 

Thomas Fitzpatrick. M.D.. Ph. D. 

Peter Hebborn, Ph. D. 

Howard Malbach. M.D. 

Edward Marlowe, M.D. 

Kenneth L. Milstead 
John Parrish. M.D 
Madue Pathak. M.D. 

Robert Sayre, Ph. D. 

Joseph P. Soyka. M.D. 

Garrett Swenson. Esq. 

Stephen M. Truitt, Esq 
Frederick Urbach. M.D. 

No person who so requested was denied 
an opportunity to appear before the 
Panel. 

The Panel has thoroughly reviewed the 
literature, and the various data submis¬ 
sions, has listened to additional testi¬ 
mony from interested parties and has 
considered all pertinent data and infor¬ 
mation submitted through August 23. 
1977 in arriving at its conclusions and 
recommendations for OTC topical otic 
drug products. 

In accordance with the OTC drug re¬ 
view regulations (21 CFR 330.10), the 
Panel's findings with respect to topical 
otic active ingredients are set forth in 
three categories: 

Category I. Conditions under which topical 
otic drugs are generally recognized as safe 
and effective and are not misbranded. 

Category II. Conditions under which topical 
otic drugs are not generally recognized as 
safe and effective or are misbranded. 

Category III. Conditions for which the 
available data are Insufficient to permit final 
classification at this time. 

The Panel recommends the following 
for each group of drugs: 

1. That the conditions included in the 
monograph on the basis of the Panel's 
determination that they are generally 
recognized as safe and effective and are 
not misbranded (Category I) be effective 
30 days after the date of publication of 
the final monograph in the Federal Reg¬ 
ister. 

2. That the conditions excluded from 
the monograph on the basis of the Pan¬ 
el's determination that they would result 
in a drug's being not generally recognized 
as safe and effective or misbranded <Cat¬ 
egory II) be eliminated from OTC drug 
products effective 6 months after the date 
of publication of the final monograph in 


the Federal Register, regardless of 
whether further testing is undertaken to 
justify their future use. 

3. The Panel identified no conditions 
for which available data were insufficient 
to permit final classification at this time. 
In other words, no topical octic active in¬ 
gredient was classified as Category III. 

I. Submission of Data and Information 

Pursuant to notice published in the 
Federal Register of December 12, 1972 
<37 FR 26456) requesting the submission 
of data and information on OTC topical 
otic drugs, the following firms made sub¬ 
missions related to the indicated prod¬ 
ucts: 

A. SUBMISSION'S BY FIRMS 


Firms 

Calhoun’s Labora¬ 
tory. Baxley, Ga. 
31513. 

International 
Pharmaceutical 
Corp., Warring¬ 
ton. Pa. 18976. 

Whitehall Labora¬ 
tories. Inc., New 
York. N.Y. 10017. 


Marketed products 
Ear-Chek Drops. 

Debrox Drops. 


Emardon Ear 
Drops. 


b. labeled ingredients contained in mar¬ 
keted FRODUCTS SUBMITTED TO THE PANEL 

Anhydrous glycerol, Antipyrine. Benzocaine. 
Carbamide peroxide. Glycerine. 


C. CLASSIFICATION OF INGREDIENTS 


1. Active Ingredients. 

Antipyrine. Benzocaine, Carbamide peroxide 
In glycerin (carbamide peroxide in anhy¬ 
drous glycerol), Glycerin (Glycerin, anhy¬ 
drous glycerol). 

2. Inactive Ingredients. 

None. 

3. Ingrcdtents deferred to other OTC ad- 
visory review panels or other experts. 

None. 


D. REFERENCED OTC VOLUME SUBMISSIONS 

All "OTC Volumes" cited throughout this 
document refer to the submissions made by 
interested persons pursuant to the call for 
data notice published in the Federal Regis¬ 
ter of December 12, 1972 (37 FR 26456). The 
volumes shall be put on public display on 
or before January 16. 1978, in the office of 
the Hearing Clerk. Food and Drug Adminis¬ 
tration, Rm. 4-65. 5600 Fishers Lane, Rock¬ 
ville. Md. 20857. 


II. Topical Ones 

A. GENERAL DISCUSSION 

1. Introduction. As part of its review, 
the Panel was charged to evaluate data 
and information on the safety, effective¬ 
ness, and labeling of OTC topical otic 
active ingredients. The Panel received 
three submissions pertaining to three 
different OTC marketed products. Each 
of the products contains ear wax soften¬ 
ing agents <discussed below) with vari¬ 
ous labeling claims for use in "wax re¬ 
moval,’* "ear hygiene," and "wax pre¬ 
vention". One of the products also con¬ 
tains an anesthetic <benzocaine) and an 
analgesic < antipyrine) with additional 
labeling claims "to relieve minor irrita¬ 
tion caused by wax. itching and other 
discomforts." The Panel also reviewed a 
submission deferred from the OTC Mis¬ 
cellaneous External Drug Products Panel 
for one of the ear wax softening prod¬ 
ucts noted above. In this case! the prod¬ 


uct, which contains carbamide peroxide, 
is promoted ethically (not to the general 
public) for the treatment and prophy¬ 
laxis of otitis externa (e.g., swimmer's 
ear), furunculosis, otomycosis, minor 
cuts, bums, and abrasions or exudative 
otitis media. 

As will be discussed more fully below, 
the Panel concluded that ear (otic) 
symptoms such as "earache", "infected 
ear." "running ear", and "cold in the 
ear" are usually caused by some under¬ 
lying disease process that requires diag¬ 
nosis and treatment by a physician, and 
should not be self-treated. These symp¬ 
toms may not only be the result of a 
disease process of the external and mid¬ 
dle ear but they could also be due to 
referred pain from another area of the 
head or neck region. A traumatic or 
pathologic condition of the tongue, teeth, 
oropharynx (throat), tonsils, or para¬ 
nasal (nose) sinuses may cause referred 
pain to the ear and may appear to the 
individual as an "earache". Symptoms 
that are caused by a disease process are 
usually progressive and therefore pre¬ 
clude the use of OTC products except 
under the advice and supervision of a 
physician. 

The Panel further concluded that the 
topical use of OTC ingredients should be 
restricted to the relief of self-limiting 
conditions related to the external ear. 
The only condition the Panel considered 
appropriate for self-treatment with OTC 
otic products is cerumen (wax) accumu¬ 
lation in the external ear canal. For such 
purposes, the Panel felt that only in¬ 
gredients that soften and loosen ear wax 
(ear wax softening agent) are safe for 
OTC adult use. For children under 12 
years, there is no recommended dosage 
except under the advice and supervision 
of a physician. In contrast, ingredients 
that dissolve ear wax (cerumenolytic 
agents) were judged to be unsafe for 
OTC use. Cerumenolytic agents should 
be administered only by a physician in 
situations in which the cerumen is im¬ 
pacted and cannot be safely removed by 
self-medication. Ear wax softening 
agents, as distinguished from cerumeno¬ 
lytic agents which dissolve wax. are aids 
that soften and loosen obstructive ear 
wax which is then removed by irrigation 
with warm water. 

To assure proper use of these products 
and to adequately distinguish them from 
use in disease conditions, the Panel rec¬ 
ommends that the labeling of ear wax 
softening agents contain the following 
warnings: "Discontinue vise if there.is 
pain or dizziness and consult a physi¬ 
cian" and "If symptoms of fullness per¬ 
sist. consult a physician". Symptoms that 
can safely be relieved by OTC otic prod¬ 
uct* should subside within a short time 
after self-medication. If symptoms per¬ 
sist or if an adverse reaction to the medi¬ 
cation occurs, the individual should con¬ 
sult a physician. The Panel has provided 
in the labeling for a warning to alert in¬ 
dividuals with a possible disease condi¬ 
tion against the use of ear wax soften¬ 
ing agents. The warning states: 

Caution Do not use in the ear in the 
presence of ear drainage, ear pain or known, 
ear drum perforation (hole) or injury. 
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The Panel discusses below the condi¬ 
tions under which OTC topical otic in¬ 
gredients should not be used in the ear. 
conditions for which the individual 
should not be used in the ear. conditions 
foi which the individual should consult 
a physician, e.g., pruritus, infection, ear 
drainage etc., and the basis for the rec¬ 
ommended labeling. 

Historical background. Man has been 
subject to earache and other otological 
symptoms since his beginning. Locally 
applied heat for the relief of earache has 
come down through the ages as the sov¬ 
ereign remedy (Ref. ).). Various methods 
of applying heat have been employed. 
Salt was heated and apnlied externally; 
a hot roasted onion was held against the 
ear; or warm liquids were poured into 
the ear. The ohysician Minyomi (de¬ 
scribed in the Talmud * taught that any 
kind of fluid to relieve ear pain is bad 
except for the juice of kidneys. He 
stated that “One should take the kidney 
of a bald buck, cut it crosswise and place 
it on glowing coals and pour the water 
which comes out of it into the ear. 
neither coldTior hot. but tepid" (Ref. 2*. 

Many remedies have been suggested 
for deafness. In the middle of the nine¬ 
teenth century. Dr. William R. Wilde 
(Ref. 3> notes that variuos solutions 
were used to syringe the ears in the hope 
that the deafness was the result of a 
collection of hardened wax; "then set¬ 
ting the digestive organs to rights by 
purgation, and a course of bitters lest 
the affection might be owing to the 
stomach. Next in order, blistering be¬ 
hind the ears is tried, in order to draw 
away some peccant humour that had 
perhaps accumulated round the delicate 
organ of hearing. These, and such me¬ 
thods failing to give relief, stimulants, 
often of a very acrid nature, are poured 
into the external auditory passages, 
either to restore the secretion, or to ex¬ 
cite or rouse the dormant nervous power. 
Hot tinctures, turpentine, creosote, and 
pungent oils are applied to the external 
surface of the tymoanic membrane 
without mercy" (Ref. 3). Dr. Wilde also 
described an old popular superstition in 
which black wool is placed in the meatus 
in order to preserve the organ from cold, 
specifying that the wool to be effective 
should be "procured from the left fore¬ 
foot of a six year old black ram." Some 
also advised placing a slice of fat bacon 
to be inserted into the meatus every sec¬ 
ond night. Wilde concludes that since 
all of these means have failed, "we need 
not wonder that suffering patients throw 
themselves into the hands of quacks and 
nostrum-mongers" (Ref. 3). 

When bloodletting was a part of the 
physician’s daily curriculum, leeches 
were applied to every painful ear. Wilde 
gives specific and careful instructions on 
local depletion by leeches. In an 1894 
home treatment guide by Dessar (Ref. 
4», he noted "if there is severe throbbing 
pain, deep in the ear, two leeches should 
be applied, one in front of and the other 
immediately behind the ear. the opening 
being previously plugged with cotton. In 
children one will be sufficient. The 
leeches should be left on for at least ten 
minutes, or until they drop off." 


The Panel is of the opinion that many 
folklore remedies and superstitions re¬ 
garding ear disease still persist. This is 
understandable when it is realized that 
scientific medical knowledge regarding 
the ear and the availability of special 
instrumentation for examining and 
evaluating ear function have only been 
acquired in recent decades. There is a 
great need for consumer education re¬ 
garding ear care and tropical otic 
therapy. 

2. Definitions. The following defini¬ 
tions pertain to otic products; 

2. Cerumen. The wax-like substance 
found in the normal human ear canal. 

b. Cerumenolytic agent. An agent 
that dissolves or disintegrates cerumen 
in the external ear canal. 

c. Cerumenolysis. The dissolution or 
disintegration of cerumen in the exter¬ 
nal ear canal. 

d. Ear wax softening agent. An agent 
that softens and loosens ear wax (ceru¬ 
men). 

3. Anatomy and physiology of the ex¬ 
ternal ear and ear canal. —a. The article 
or pinna . This is a flattened, irregular, 
oval structure wiiich is the external ex¬ 
pansion of the cartilagenous canal. The 
skin covering the auricle is thin and vas¬ 
cular and therefore more reactive than 
anywhere else on the body. There is a 
distinct subcutaneous layer only on the 
posterior medial convex surface. There 
are a few small hairs in the skin. The 
sebaceous glands are sometimes of con¬ 
siderable size. The sweat glands are 
scarce and small. The lobule consists pri¬ 
marily of fatty tissue covered by skin 
(Refs. 5 and 6). The auricle and external 
auditory canal show great individual 
variations in size and shape. 

b. The external auditory (ear) canal. 
The canal extends from the concha of 
the auricle to the medial terminus, the 
tympanic membrane (Ref. 6). The canal, 
which is cone shaped, ends for al] pur¬ 
poses in a blind recess. It is the only 
epithelial-lined cul-de-sac in the body 
(Ref. 5). The canal is divided into a 
cartilagenous (outer one-third) and a 
bony (inner two-thirds of the canal) 
part. The long axis of these tw r o portions 
of the external auditory canal is not in 
a straight line. The cartilagenous part is 
directed slightly upward and backward 
and the osseous canal slightly downward 
and forward. At the junction of the car¬ 
tilagenous and osseous portions, there is 
a narrowing called the isthmus. Beyond 
the isthmus, the floor of the canal dips 
downward to the junction of the annulus 
w’ith the tympanic membrane to form a 
depression termed the tympanic recess. 
Water or liquids may be retained in this 
recess and give the feeling of fullness in 
the ear until removed. 

c. The skin of the external auditory 
(ear) canal. The canal is lined with skin 
which is much thicker in the cartilagen¬ 
ous portion (0.5 to 1.0 mm) than in the 
bony canal (0.2 mm). There are also 
other differences. The skin of the outer 
one-third of the canal (cartilagenous) 
has definite dermal papillae and a well 
developed subcutaneous layer. The skin 
of the inner two-thirds of the canal (os¬ 
seous portion) has no subcutaneous 


layer, is devoid of papillae, is firmly at¬ 
tached to the periosteum, and is directly 
continuous with the external layer of the 
tympanic membrane. The hairs of the 
external auditory canal are confined to 
the cartilagenous meatus and vary 
greatly in their development and stiff¬ 
ness. Their function appears to be pro¬ 
tective in character by trapping some of 
the larger foreign bodies in their waxy 
mesh. 

Sebaceous glands and apocrine glands 
are found in large numbers in the skin 
of the cartilagenous canal, but are absent 
from the skin of the osseous canal. The 
oily secretion of the sebaceous glands is 
secreted into the follicular canal of the 
hair in the superficial part of the der¬ 
mis. The apocrine glands are not active 
until puberty. They occur more abund¬ 
antly on the superior and inferior walls 
in the canal, and the ducts can open both 
into the upper part of the follicular hair 
canal or freely onto the skin surface. 

d. Secretions. The highly viscous seba¬ 
ceous secretions from the large sebaceous 
glands of the hair follicles and the watery 
pigmented secretions from the apocrine 
glands combine with the exfoliated sur¬ 
face cells of the horny layer of the epi¬ 
dermis to form a protective, waxy, w r ater 
repellent coating for the external audi¬ 
tory canal. This is know r n as cerumen or 
ear wax (Ref. 7). The number of glands 
in each ear is between one and two thou¬ 
sand. They derive their blood supply from 
the anterior auricular branch of the su¬ 
perficial temporal artery and their nerve 
supply from the auricular branch of the 
vagus nerve or Arnold’s nerve (Ref. 8). 
Cerumen has been investigated as to its 
composition by several workers (Refs. 6, 
8, and 9). It contains variable amounts 
of water, fats, fatty acids, carbohydrates, 
protein, free amino acids, ash. pigment 
(yellow) and some unknowns. The odor 
is noted as being acrid. 

The age of the individual has no defi¬ 
nite effect on the color, consistency, or 
amount of wax. The dryer the wax pres¬ 
ent, the darker is its color and the harder 
its consistency (Refs. 6 through 12). 

e. The tympanic membrane. The mem¬ 
brane, commonly known as the ear 
drum, rests at the end of the external 
auditory canal. It serves as a protection 
to the middle ear from external foreign 
material and also functions in trans¬ 
mitting the airborne sound weaves to the 
middle ear. 

f. The acid mantle. The skin of the 
normal ear canal is one the acid side. 
Fabricant and Perlstein (Ref. 13) meas¬ 
ured the pH of the cutaneous surface of 
the external auditory canal in 131 sub¬ 
jects <27 infants. 44 children, and 60 
adults) and found little difference in all 
the various groups. The pH values fall 
chiefly within the acid range at or 
around pH 6.0. This "acid mantle" de¬ 
fends against bacterial and fungal inva¬ 
sion (Refs. 14 and 15). 

g. Natural cleansing. The external ear 
is equipped with a "self-cleansing" proc¬ 
ess. Accumulated w r ax and other desqua¬ 
mated keratin are continuously being 
moved externally from the cartilagenous 
canal by the movement of the jaw in the 
process of chew'ing (Ref. 15). Alberti 
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<Ref. 16) demonstrated the growth, mi¬ 
gration, and desquamation of the skin 
covering of the tympanic membrane and 
deep external auditory canal in man in 
a dramatic experiment. Dye and ink 
were used to mark 62 human tympanic 
membranes on their outer surfaces. The 
dye spots were carried to the canal wall 
and were only shed in the cartilagenous 
portion of the canal. The rate and pat¬ 
tern of movement were gauged by means 
of sketches and serial photography. The 
most rapid migration took place on the 
anterior wall of the external auditory 
canal. 

h. Endogenous organisms. A number 
of microbial species populate the skin of 
the healthy or normal external ear 
canal. Staphylococcus epidermidis, cory- 
nebacteria. and micrococci are the orga¬ 
nisms usually found «Refs. 15 and 17). 

In a study of normal ear Canals in over 
50 subjects. Saunders (Ref. 17) noted no 
fungi, and conspicuously absent were 
coagulase-positive staphylococci. Pseu¬ 
domonas aeruginosa, alpha and beta 
hemolytic streptococci and Proteus vul¬ 
garis. 

4. Predisposing factors which lead to a 
breakdown of natural defenses. There 
are natural barriers in the normal ear 
canal, e.g.. hairs in the external meatus, 
size of the canal and isthmus, and ceru¬ 
men. which prevent the introduction of 
foreign material that may lead to infec¬ 
tion. These have been discussed in the 
anatomy and physiology section above. 
Once the protective layer of skin is 
broken, and the normal acid pH is 
altered, the way is paved for the intro¬ 
duction of infection (external otitis). 
Predisposing factors to be considered 
are: 

a. Genetic factors. The individual may 
have inherited a narrow ear canal, 
abundant tragal hair at the meatus, or 
have inefficient mastication clue to 
mandibular malformation. These are 
factors which would Impair the natural 
cleansing mechanism. He may have ex¬ 
cessive wax production due to hyper¬ 
activity of the glands (Ref. 18>. There 
are also racial variations. External otitis 
is rarely seen in blacks, perhaps because 
the auditory canal is shorter, straighter 
and wider (Refs. 5 and 19). There may 
be genetic traits leading to diseases such 
as eczema and seborrheic dermatitis 
which may also involve the skin of the 
ear and auditory canal (Reg. 20). 

b. Enviromental factors. These factors 
have been discussed in several references 
•Refs. 21 through 25». The most impor¬ 
tant factors in the environment are in¬ 
tense heat with sweating and humidity, 
found in warmer climates and in the 
tropics, and exposure to water in swim¬ 
ming and diving < Ref. 26 >. There is the 
occupational condition of acute otitis 
externa known as "swimmer's ear" 
among professional and recreational 
diving personnel. Wright and Alexander 
( Ref. 27» noted the disappearance of 
cerumen from the ear canal in a study 
of divers and swimmers. Senturia (Refs. 
6 and 24 > has suggested that the ex¬ 
posure to water results in tissue macera¬ 
tion and nborption of water by the stra¬ 


tum corneum which may be of impor¬ 
tance in predisposing the ear canal to in¬ 
fection. This concept is supported by the 
fact that there appears to be a positive 
correlation between the degree of water 
exposure in the ear canal and the inci 
der.ce of external otitis <Ref. 27). 

Seasonal incidence of external otitis 
has been observed. Branca <Ref. 14) 
noted that external otitis occurs in the 
summer months ^and documented .it 
month by month over a 4-year period, 
noting the greatest number of cases oc¬ 
curring in July, August, and September 
in southern Florida. 

c. Traumatic factors. Trauma plays an 
important part in the breakdown of nat¬ 
ural defenses which predisposes to ex¬ 
ternal ear infection. Poorly fitting hear¬ 
ing aid ear molds may be traumatic as 
well as sensitizing. Improperly cleaned 
and poorly fitting ear plugs or ear pro¬ 
tectors may be at fault «Ref. 23 >. Many 
patients will confess to wielding some 
implement in addition to their own 
fingers to relieve itching or to clean their 
ears (Ref. 28). Syverton (Ref. 25) studied 
50 men with external otitis. He found 
that picking or insertion cf a finger, 
usually the index finger, into the external 
auditory meatus was common, having 
been indulged in by approximately 50 
percent of the group (23 of 50). Of these 
23. 8 were "lifetime" habitual pickers. 3 
were "lifetime" occasional pickers and 12 
picked at their ears only when having ear 
trouble. 

McKelvie (Rf. 22) conducted a study 
of external otitis patients, and to elicit 
maximum information, asked them to 
leading question "How do you clean your 
ears out?", thereby implying approval. 
Of a total of 113 patients questions, 58 
used matches usually carrying cotton 
wool on the wooden end; 2 used the strik¬ 
ing end w ithout cotton wool; 7 used hair¬ 
pins ; and 4 used commercial wool covered 
W'ooden probes. Dudley (Ref. 29) re¬ 
ported 5 cases of traumatic tympanic 
membrane perforations due to self- 
cleansing of the ears with cotton applica¬ 
tors. He makes a plea for the nonuse of 
cotton applicators in the ear. 

The cotton applicator, or any instru¬ 
ment. can be a traumatic tool to the ear. 
In addition, it can push wax deeper into 
the ear canal, thus making removal more 
difficult. The question is asked by Dud¬ 
ley, "Is there any need for self-cleaning 
of the ear canals? There seems to be 
doubt that any real good is accomplished 
by these maneuvers" <Ref. 30>. 

Schramm (Ref. 31) noted that 15 per¬ 
cent of first office visits in an otolaryn¬ 
gology office practice stem from thera¬ 
peutically induced disease. Patient-in¬ 
duced diseases accounted for 8.6 percent 
of the 1,000 consecutive patients seen. Of 
these patient-induced diseases, external 
otitis associated with cotton applicator 
cleansing w T as noted in 2.9 percent of the 
cases. In his discussion. Schramm stated 
that it is unfortunate that cerumen has 
a color reminiscent of an unkempt child. 
The desire to be clean apparently pro¬ 
vides motivation to remove cerumen. 
Cotton applicator cleansing may remove 
fluid cerumen, abrade skin and induce 


epithelial atrophy. Dry cerumen gen¬ 
erally is impacted tightly. The resultant 
removal or modification of protection 
provided by cerumen provides the under¬ 
lying etiology for bacterial or fungal in¬ 
fection. Seventy percent of all the pa¬ 
tients with external otitis had an ante¬ 
cedent history of cotton applicator 
cleansing. The pracice of canal cleans¬ 
ing is to be condemned. The Panel con¬ 
curs with this condemnation. 

d. Infective factors. Once the protec¬ 
tive layer of skin is broken, the way is 
paved for the introduction of infection. 
In response to a feeling of fullness, asso¬ 
ciated with the preinflammatory stage, a 
patient may scratch the ear canal or rub 
the auricle vigorously. These maneuvers 
abrade or fissure the skin of the cartilag¬ 
inous part of the ear canal. An inflam¬ 
matory process is set up. further disturb¬ 
ing the already compromised secretary 
mechanisms of the skin. In most cases, 
the organisms recovered tend to be 
Gram-negative bacilli, although Gram¬ 
positive organisms are found. These or¬ 
ganisms include Pseudomonas aerug¬ 
inosa, Enterobacter aerogenes, Proteus 
mirabilis. Klebsiella pneumoniae. Strep¬ 
tococcus hemolyticus beta. Streptococcus 
viridans, Staphylococcus epidermidis and 
Corynebacterium species. In the micro¬ 
biology of "swimmer’s ear," Pseudomonas 
aeruginosa occupies a central role < Refs. 
15 and 32). 

e. Stress factors. The cerumenous 
(apocrine) glands of the ear canal begin 
to function only at puberty, and are 
thought to respond like sweat glands to 
sympathetic stimulation. Under condi¬ 
tions of emotional tension and excessive 
heat, they presumably can malfunction. 
This can alter the chemical composition 
of the surface pH "acid mantle". The 
patient may also experience a vague itch¬ 
ing or fullness w’hich he attempts to re¬ 
lieve by rubbing, scratching, or some 
form of digital manipulation. This is 
often diagnosed as a‘ neurogenic dermati¬ 
tis. seen particularly in middle aged 
women (Refs. 7 and 15). 

f. The experimental production of ex¬ 
ternal otitis. Shelley and Perry (Ref. 19) 
were able to produce experimental otitis 
externa consistently in 79 normal adult 
male volunteers with no evidence of dis¬ 
ease of the ears or ear canals. They pro¬ 
duced and confirmed by ear canal biopsy 
a maceration dermatitis using ear plugs 
and tape, a primary irritancy dermatitis 
from formalin, and Halowax 1014. and 
an allergic dermatitis from penta-decyl- 
catechol. 

Senturia and Liebmann (Ref. 24) 
studied the problem of various etiologic 
factors in the etiology of external ear 
disease utilizing cats. They w*ere inter¬ 
ested in: (1 > Infection with pseudomonas 
bacilli: (2) trauma; (3) lipid removal; 
(4) high temperature; and (5) high hu¬ 
midity. both singly and in combination. 
They were able^ to produce fairly con¬ 
sistently an infection of the external ear. 
No single factor, evaluated in this study, 
would produce morphologic or pathologic 
changes in the skin lining. It w as shown, 
how'ever. that infection with pseudo¬ 
monas organisms w r as a necessary factor 
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when combined with trauma or lipid re¬ 
moval. High temperature and elevated 
humidity alone or in combination could 
not be shown to produce or to increase 
the degree of infiamatory changes pro 
duced by the other factors. 

5. Otic symtoms for which topical 
medications may be used. The skin of the 
auricle and external auditory canal are 
accessible to topical medication. These 
may include creams, lotions, ointments, 
powders, wet dressings, and solutions. 
The topical medications used (both pre¬ 
scription and OTC) for the relief of otic 
symptoms are shown in the table below: 

Topical Otc and Rx Drugs for Otic 
Symptoms 


Otic symptoms 

1. Earache or ear 
pain. 

2. Ear drainage. 

3. Itching or pru¬ 
ritus. 


4. Fullness or 
hearing impair¬ 
ment due to ob¬ 
structive 
cerumen. 

5. Ear noises 
(tinnitus). 

6. Dizziness 
(vertigo). 


Topical otic drugs 

{pharmacologic groups) 

Analgesics, anesthetics. 

Anti-infective and acute 
anti-inflammatory. 

Antipruritic, anti-in¬ 
flammatory. acidiflers 
to restore “acid man¬ 
tle". 

Cerumenolyttcs and ce¬ 
rumen (ear wax) 
softening agents and 
hygroscope vehicles. 

No topical optics. 

No topical optics. 


The Panel again emphasizes that the 
only indication it concludes appropriate 
for self-treatment with OTC topical otic 
products is for removal of ear wax accu¬ 
mulation in the external ear canal. 

a. Earache or ear pain. These otic 
symptoms may be due to many causes: 
(1) Local pathology in the ear itself, 
such as an external otitis, foreign mate¬ 
rial against the tympanic membrane, a 
middle ear infection (otitis media), and 
a complication or extension of otitis 
media < mastoiditis, labyrinthitis, brain 
abscess); and (2) a referred pain to the 
ear from diseases involving the maxil¬ 
lary sinus, the nasopharynx, the base of 
the tongue, the hypopharynx. the larynx, 
the temporomandibular joint or the 
muscles of mastication and the lower 
molars (Refs. 33 and 34). It is evident 
that appropriate treatment is dependent 
upon accurate diagnosis. Improper treat¬ 
ment may delay diagnosis, and alter the 
prognosis or therapy response by tem¬ 
porarily masking the symptoms. The 
Panel concludes that for earache or ear 
pain due to the causes described above, 
self-medication is inappropriate and not 
safe. 

b. Ear drainage. The drainage or dis¬ 
charge may be bloody, watery, purulent 
or mucoid, or even may be cerebral spinal 
fluid. Topical otic therapy is contraindi¬ 
cated without medical diagnosis. Drain¬ 
age from the ear may be due to an infec¬ 
tion in the external ear, a ruptured tym¬ 
panic membrane, a middle ear infection, 
chronic mastoiditis, a tumor or a skull 
fracture. The Panel concludes that for 
the drainage due to any cause, self-medi¬ 
cation is inappropriate and not safe. 

c. Itching or pruritus. This is one of 
the most prevalent ear symptoms and 
may mask the preinflammatory stage of 


acute external otitis. In chronic external 
otitis, which is almost always present in 
dry ears (absence of cerumen), itching 
is often the chief complaint. The itching 
may also be a consequence of an eczema¬ 
tous process, whether it be of infectious 
or allergic origin, seborrheic dermatitis, 
psoriasis, contact dermatitis or neuro- 
dermatitis. Whatever its origin, itching 
commonly sets in motion an itch- 
scratch-itch cycle that culminates in 
trauma, infection, epidermal excoriation 
and incipient inflammation. The extra¬ 
ordinary and specific sensitivity of the 
area is appreciated. Kellmen in discuss¬ 
ing a paper by Fowlar notes that the 
Japanese have a custom of producing 
pleasant sensations by gently striking 
the walls of the external canal with a 
feather or a single beaver hair. It can 
become a real addiction, like drinking 
or smoking <Ref. 35). Itching can occur 
with no visible lesion in the ear. The use 
of OTC products for otic itching is not 
recommended. Appropriate medical di¬ 
agnosis is necessary to correct the cause 
and afford symptomatic relief. 

d. Fullness or hearing impairment. 
Obstructive cerumen in the external au¬ 
ditory canal is only one of many causes 
of this symptom. To produce a sensation 
of fullness or hearing impairment, ac¬ 
cumulated cerumen must occlude the 
canal and impair the route of airborne 
sound weaves to the tympanic membrane. 
It is not uncommon to experience a hear¬ 
ing impairment after getting w r ater in 
the ear canal. The cause is usually due 
to the absorption of the water by the 
cerumenous mass which thereby occludes 
the canal. Obstructive cerumen w'hich 
totally obscured the tympanic mem¬ 
brane was noted in about 25 percent of 
the ears of 1,000 normal young men in 
a report by Carpendale (Ref. 36). Ob¬ 
structive cerumen may be an aggrava¬ 
tion and contribute to a hearing impair¬ 
ment, but it is not the cause of deafness 
nor presbycusis as sometimes claimed. 
A hearing loss may occur in external 
otitis due to edema of the skin and ac¬ 
cumulated debris. The Panel recom¬ 
mends the use of an OTC ear wax soften¬ 
ing agent as an aid in the removal of 
cerumen (ear wax) for individuals who 
have hypercerumenosis. 

e. Ear noises (tinnitus). This is a 
symptom which may be associated with a 
hearing impairment, exposure to high 
noise levels or acoustic trauma, one of the 
symptoms of intracranial or systemic 
disease, and drug toxicity. Appropriate 
medical evaluation and diagnosis are 
indicated. Topical otic therapy is con¬ 
traindicated. 

f. Dizziness (vertigo). This is a symp¬ 
tom of dysequilibrium which may be of 
otic origin. It may be due to drug toxicity 
or intracranial or neurologic disease, of 
vascular origin or induced by hyperven¬ 
tilation. Appropriate medical evaluation 
and diagnosis are indicated. Topical otic 
therapy is contraindicated, either by the 
use of prescription or OTC drug products. 

6. Pharmacologic activities of topical 
otic ingredients, a. Analgesics and anes- 
thetics. Topical analgesics placed in the 
ear canal are not absorbed from the skin 


surface of the ear canal or tympanic 
mebrane sufficiently to provide analgesia 
or anesthesia (Refs. 1 and 37). Gray 
(Ref. 38) in 1900 stated that in acute 
inflammation of the middle ear, no satis¬ 
factory local anesthetic had been found. 
He used 10 percent cocaine in aniline oil 
and found it to be an improvement over 
aqueous solutions. Many other drugs 
have been used over the years but none 
is effective and many are not safe (Ref. 
37). 

The Panel recommends that analgesics 
by the oral route be used in preference 
to analgesics in topical otic products 
for the symptomatic relief of ear pain. 
Oral analgesics provide symptomatic re¬ 
lief from ear pain. The Panel recom¬ 
mends that otic products containing an¬ 
esthetics and analgesics should not be 
available OTC. The topical otic anal¬ 
gesic drugs reviewed by the Panel are 
discussed below. (See part II. paragraph 
B.2. below—Category II Active Ingredi¬ 
ents.) 

b. Anti-infectives. The use of topical 
ear medications in the treatment of in¬ 
flammatory ear conditions was consid¬ 
ered by the Panel. The Panel concluded 
that self-medication for any type of in¬ 
fection in the ear canal is not appropri¬ 
ate. 

c. Antipruritics. Itching may be caused 
by many different conditions. Chronic 
external otitis, eczematous reactions and 
other allergic conditions are merely a few 
of the causative factors. The Panel con¬ 
cluded that self-medication for any type 
of otic itching is not appropriate. 

d. Acidiflers. The importance of the 
pH “acid mantle" has been discussed. 
(See part II. paragraph A.3.f. above—The 
Acid Mantle.) It is for this reason that 
many products used in the external ear 
canal have an acid pH. 

e. Ear wax softening agents and ceru - 
menolytic agents. The Panel concludes 
that ear wax softening agents are safe 
and effective for OTC use to relieve the 
symptoms of fullness due to the accumu¬ 
lation of ear wax (not impacted) in the 
external ear canal. All other symptoms 
involving the ear such as, earache or ear 
pain, ear drainage, itching, hearing im¬ 
pairment due to impacted, i.e., exces¬ 
sive, hardened or tightly packed cerumen 
(ear wax), ear noises Ctinnitus) and diz¬ 
ziness (certigo), require diagnosis and 
treatment by a physician and should not 
be self-medicated. To remove impacted 
ear wax, cerumenolytic agents may be 
required and/or instrumentation which 
should only be performed by a physician. 
The Panel finds cerumenolytic agents not 
safe for OTC use. 

Ear wax softening agents differ from 
cerumenolytic agents in that softening 
agents are used as an aid in the removal 
of accumulated ear wax by mechanically 
softening and loosening the ear wax so 
that it can be washed out of the ear 
canal by irrigation with w r arm wrater. In 
contrast to the mild mechanical action 
of ear wax softening agents, cerumeno¬ 
lytic agents are used to dissolve impacted 
ear wax. 

After a review of the submitted otic 
ingredients and the claimed indications 
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for their use. the Panel concludes that 
only ear wax softening agents are safe 
for OTC use and only “To aid in the 
softening and loosening of cerumen (ear 
wax". 

The normal production of cerumen, its 
composition and natural removal have 
been described elsewhere in this docu¬ 
ment. (See part n. paragraph A.3.d. 
above—Secretions and part II. paragraph 

A. 3.g. above—Natural cleansing.) The 
protection of the normal skin in the ex¬ 
ternal auditory canal by this waxy secre¬ 
tion has also been discussed by the Panel, 
The removal of cerumen may lead to in¬ 
fection. Daily self-cleaning of the ears 
is not necessary, and probably results in 
more harm than good. The best form of 
ear hygiene is wiping the external ear 
with a wash cloth. There is a certain 
group of individuals who do have a ten¬ 
dency to accumulate cerumen which 
necessitates occasional removal. Carpen- 
dale <Ref. 36) observed obstructive ceru¬ 
men in about 25 percent of 1,000 normal 
young men. It is for these individuals that 
a wax softening and loosening agent is 
helpful in removing the obstructive ceru¬ 
men. There is no safe and effective agent 
for dissolving cerumen (cerumenolysis) 
tRefs. 4. 11, 18, and 39 through 49). 
These are reports and studies, both in 
vitro and in vivo, of cerumenolytic 
agents. Carbamide peroxide reviewed un¬ 
der Category I ingredients is an aid both 
in the removal of cerumen by softening 
the wax and in the looosening of it by the 
mechanical action resulting from the re¬ 
lease of oxygen. (See part II. paragraph 

B. l. below—Category I Labeling.) It is 
usually necessary to remove the softened 
cerumen by gentle irrigation with warm 
water < Ref. 6). Simple as this operation 
may appear and frequently as it is re¬ 
sorted to, it is one which requires some 
degree of tact, caution, and dexterity in 
its performance. It is not possible for 
anyone to syringe his own ear effectively. 
These latter statements were made by 
Wilde in 1853 (Ref. 3). The Panel con¬ 
cludes that the use of OTC ear wax soft¬ 
ening agents is helpful, but if the wax is 
impacted or tightly packed and is not 
removed by gentle irrigation, a physician 
should be consulted. Impacted cerumen 
which necessitates loosening by instru¬ 
mentation should be removed only under 
the direct supervision of a physician. 

7. Labeling and direction for use. In 
the discussion above, the Panel has sum¬ 
marized the pharmacological activities 
• indications) of topical otic ingredients 
analgesic, anesthetic, anti-infective, 
anti-inflammatory, antipruritic, acidify¬ 
ing, cerumenolytic, and as ear wax soft¬ 
ening agents. 

In the statements below for the in- 
gedients that have been classified as 
Category I or Category II, the Panel lias 
specified the indications, directions for 
use and the warnings for the labeling of 
topical OTC otic products. (See part II. 
paragraph B.l. below—Category I Label¬ 
ing and part II. paragraph B.2. below— 
Category II Labeling.) The Panel has not 
classified any topical otic ingredient or 
labeling as Category III. 


The Panel concludes that only topical 
otic ingredients for use as aids in the 
removal of cerumen (ear wax softening 
agents) are safe for OTC use. Topical 
otic ingredients for all other indications 
should be used only under the advice and 
supervision of a physician. 

8. Consumer education (ear care and 
ear hygiene ). (Refs. 15, 29. 31. and 50 
through 52.) Advertising directed to the 
consumer regarding the ear is often mis¬ 
leading. Deafness is not caused by ear 
wax. Presbycusis, the normal loss of 
hearing acuity accompanying advancing 
age cannot be relieved by removing ear 
wax. The presence of ear wax does not 
imply “poor hygiene'’. Daily cleansing of 
the ears with cotton applicators can be 
traumatic and injurious to the hearing 
mechanism. 

The Panel would urge that greater ef¬ 
fort be made in educating the consumer 
regarding the ear and how it functions. 
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B. CATEGORIZATION OF DATA 

1. Category I conditions under which 
topical otic ingredients are generally 
recognized as safe and effective and are 
not misbranded.—Category l Active 
Ingredients. The Panel has classified 
the following topical otic active ingredi¬ 
ents as generally recognized as safe and 
effective and not misbranded: 

Glycerin. 

Carbamide peroxide In glycerin. 

a. Glycerin. The Panel concludes that 
glycerin is safe and effective for OTC use 
as a topical ear wax softening agent as 
specified in the dosage section discussed 
below. 

Glycerin is used in topical otic prod¬ 
ucts as an aid in the softening and re¬ 
moval of cerumen, as a vehicle because 
of its solvent properties, and as a hygro¬ 
scopic agent. Its viscosity makes it useful 
as an ingredient in both liquid and oint¬ 
ment forms of medication (Ref. 1 >. 

Glycerin was discovered in 1779 by 
Scheele <Ref. 2). In 1865, Hartshorne 
published a monograph on glycerin and 
its uses (Ref. 2). The "Glycerin Cure for 
Deafness'* by Wakley was noted. The 
popularity of such treatment, however, 
was short because of its lack of success. 
Wilde (Ref. 3' condemned the therapy. 
Glycerin has been widely used both alone 
and as a vehicle for other drugs in the 
treatment of inflammatory conditions of 
the external auditory canal (Ref. 4). 

(1) Safety. Clinical use and market¬ 
ing experience have confirmed that glyc¬ 
erin is safe in the dosage range used 
as an OTC topical ear wax softening 
— agent. 

Glycerin is widely accepted as a ve¬ 
hicle of choice in otic products (Refs. 1 
and 5). It is safe for topical application. 
Glycerin < 100 percent ) is used in the eye 
as a hydroscopic agent with virtually no 
side effects. The mild local irritating ef¬ 


fects of concentrated glycerin solutions, 
sometimes noted when the skin barrier 
is not intact, are due to the dehydrating 
property. The topical absorption of glyc¬ 
erin leads to formation of glucose and 
glycogen. When taken orally it is com¬ 
pletely innocuous unless the dose is large 
enough to exert osmotic effects (Ref. 4). 
Fourteen adults ingested 30 ml three 
times daily for 50 days with no harm¬ 
ful effects «Ref. 5). Johnson and Carlson 
(Ref. 6) fed daily doses of 9 g/kg to 
dogs for a period of 1 year and reported 
no evidence of ill effects. 

(2) Effectiveness. There are no well- 
controlled studies documenting the ef¬ 
fectiveness of glycerin as an OTC topical 
ear wax softening agent. However, clin¬ 
ical use and marketing experience have 
confirmed that glycerin is effective in the 
dosage range used as an OTC topical ear 
wax softening agent. 

Glycerin when in contact with cerumen 
acts as a softening agent «Ref. 7). It 
may be combined with ureau hydrogen 
peroxide as anhydrous glycerin to aid in 
the softening and removal of cerumen. 
Glyecrin used as a vericle serves the pur¬ 
pose of controlling and sustaining the 
local action of the medicament (Ref. 8). 
Anhydrous glycerin extracts water and 
is. therefore, of great value in reducing 
edema of the stratum comeum. It will 
not remove water from the stratum 
corneum when the epidermis is intact 
(Ref. 9>. 

Senaturia and Doubly (Ref. 7> investi¬ 
gated the in vitro action of various sub¬ 
stances on ear wax to determine which 
substances might best facilitte the re¬ 
moval of ear wax from the external ear 
canal. One ml of various test substances 
was added to approximately 0.5 g of ear 
wax. obtained from normal subjects, in 
the bottom of a vial. After allowing the 
vials to stand at room temperature with¬ 
out agitation for periods of 5. 10. 15, 30, 
60 minutes and 24 hours, the time re¬ 
quired to produce an observable effect 
on the ear wax and the type of action 
was recorded. The actions of the test sub¬ 
stances on the ear wax were described 
as softening, dissolving, disintegration, or 
swelling. The substances varied in their 
action on the ear wax in vitro. Distilled 
water, hydrogen peroxide (1.5 and 3 per¬ 
cent). and saline solutions ■ 1 and.2 per¬ 
cent) showed immediate reaction with 
the ear wax and total disintegration oc¬ 
curred in 60 minutes. A much slower rate 
of disintegration occurred with aqueous 
solutions of sodium bicarbonate <1 and 
1.5 percent), sodium hydroxide (4 per¬ 
cent). sodium carbonate <1.5 percent) 
and sodium carbonate (5 percent), in 50 
percent glycerin. Most of these alkaline 
solutions showed little or no action in 60 
minutes but disintegrated cne-half to 
three-fourths of a piece of ear wax in 24 
hours. Ethyl alcohol and nonnal hydo- 
chloric acid showed very little action in 
24 hours. Acidolate showed a surface 
softening and a slight dissolving action 
in 24 hours. Glycerin and glycerin with 
benzalkonium chloride (0.1 percent) 
showed only surface softening in 24 
hours. Propylene glycol showed an im¬ 
mediate swelling action without any ap¬ 


parent softening effect. Mineral oil and 
castor oil had little effect after 24 hours. 

The Panel recommends that glycerin 
be used as an ear wax softening agent 
in an aqueous solution containing a con¬ 
centration of 95 percent glycerin or 
above. Dehydrated glycerin <CH.O ) is 
no less than 99.5 percent glycerin. Glyc¬ 
erin U.S.P. contains no less than 95 
percent C.H.O; (Ref. 4). 

(3) Dosage. Adult otic dosage: Place 
sufficient drops into affected ear and 
allow to remain at least 15 minutes by 
tilting head. Remove wax by gentle 
washing with lukewarm water using a 
soft rubber syringe. May be repeated a 
second time, if necessary. For children 
under 12 years, there is no recommended 
dosage except under the advice and 
supervision of a physician. 

(4) Labeling. The Panel recommends 
the Category I labeling for ear wax soft¬ 
ening active ingredients. (See part II. 
paragraph B.l. below—Category I Label¬ 
ing.) 
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b. Carbamide peroxide in glycerin. The 
Panel concludes that carbamide peroxide 
in anhydrous glycerin is safe and effec¬ 
tive for OTC use as a topical ear wax 
softening agent as specified in the dosage 
section as discussed below. 

Carbamide peroxide (urea hydrogen 
peroxide), dissolved in anhydrous glyc¬ 
erin is used in the external ear as an aid 
in the removal of cerumen. Carbamide 
peroxide is a solid stable complex of urea 
and hydrogen peroxide (H.O > which 
contain 35 percent of H O,. In contact 
with tissues which contain the enzyme 
catalase, hydrogen peroxide solution re¬ 
leases its oxygen. The mechanical effect 
of effervescence loosens tissue debris and 
aids in cleansing the ear canal (Refs. 1 
and 2). Brown et al. (Ref. 3) first sug¬ 
gested the use of carbamide peroxide in 
glycerin in 1946, as a new topical anti- 
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septic solution which was not toxic, irri¬ 
tating or allergenic. Brown later advo¬ 
cated its use in the treatment of inflam¬ 
matory ear conditions (Ref. 4 >. 

Hydrogen peroxide is an unstable oxi¬ 
dizing agent. The germicidal activity is 
generally overestimated (Ref. 2). Good¬ 
man and Gilman (Ref. 1) stress that hy¬ 
drogen peroxide is an active germicide 
only as long as it releases oxygen. It has 
long been used as an aid in ear wax re¬ 
moval, usually diluted with 3 parts of 
water and used as an irrigant (Ref. 5). 
Senturia (Ref. 6) warns against the in¬ 
discriminate use of the aqueous prepara¬ 
tion because it may cause maceration of 
the skin and predispose to a diffuse ex¬ 
ternal otitis. 

Urea is a product of protein metabo¬ 
lism which aids in debriding necrotic tis¬ 
sue. It is found as an excretion product 
in human urine in a concentration of 
about 2 percent. A pure white crystalline 
material, odorless and nontoxic, it was 
the first organic substance ever synthe¬ 
sized. This was accomplished by Wohler 
in 1828 (Ref. 7). Robinson (Ref. 7) rec¬ 
ommended the use of a 2 percent solution 
of urea in chronic external suppurating 
wounds. In some countries today, urine 
is still used on wounds to prevent infec¬ 
tions and to stimulate cleansing and 
healing. 

The stable complex of carbamide per¬ 
oxide was a logical combination for use 
in the ear. Prior to the use of antibotics, 
it was used in chronic inflammatory con¬ 
ditions. However, it is no longer the drug 
of choice in the treatment of such con¬ 
ditions, and its present use is primarily 
to aid in cleansing the ear canal of 
cerumen. 

(1) Safety. Clinical use and marketing 
experience have confirmed that carba¬ 
mide peroxide in glycerin is safe in the 
dosage range used as an OTC topical ear 
wax softening agent. 

Carbamide peroxide. 6.5 percent by 
weight, is safe. It has had a long and ex¬ 
tensive marketing experience when com¬ 
bined with anhydrous glycerin with no 
reported adverse reactions (Refs. 8 and 
9). There are reported clinical studies 
(Refs. 4 and 10) in which the combina¬ 
tion was used in inflammatory otic con¬ 
ditions. It was found to be nontoxic, non¬ 
irritating, and nonsensitizing. No adverse 
reactions were reported. Carbamide per¬ 
oxide has been used in animals (veteri¬ 
nary medicine) with no reported toxicity 
or irritation (Ref. 11). 

(2) Effectiveness. There are no well- 
controlled studies documenting the ef¬ 
fectiveness of carbamide peroxide as an 
OTC topical ear wax softening agent. 
However, clinical use and marketing ex¬ 
perience have confirmed that carbamide 
l>eroxide is effective in the dosage range 
used as an OTC topical ear wax soften¬ 
ing agent. 

The Panel recommends carbamide pe¬ 
roxide as an ear wax softening agent for 
OTC use to aid in cleansing the ear 
canal when obstructed by ear wax. There 
are no safe and effective OTC cerumen- 
olytics for use in dissolving ear wax. 


Senturia and Doubly (Ref. 12) ob¬ 
served, in vitro, the action of different 
vehicles on cerumen. After the cerumen 
had been removed from the human ear 
canal the reaction and rate of disinte¬ 
gration of the cerumenous mass was re¬ 
corded. They reported that distilled 
water, hydrogen peroxide (1.5 and 3.0 
percent) and saline solutions (1 and 2 
percent) showed immediate reaction, 
and that total disintegration of the ceru¬ 
men occurred in 60 minutes. A much 
slower rate of disintegration was seen 
with an aqueous solution of sodium bi¬ 
carbonate (1.0 and 1.5 percent). Using 
ethyl alcohol (95 percent) and normal 
hydrochloric acid, there was very little 
reaction in 24 hours. 

There have been few* specific studies 
as to efficacy using carbamide in glycerin 
as an ear wax softening agent. Cunning¬ 
ham (Ref. 13) reported on 57 patients 
who required removal of cerumen. He 
used carbamide peroxide glycerin ear 
drops for 3 days followed by irrigation 
of the ear canals with warm water. 
Treatment was successful in all cases, 
and there was no sensitization or irrita¬ 
tion encountered. This was not a con¬ 
trolled study. 

The reported clinical studies have been 
primarily concerned with the use of car¬ 
bamide peroxide and glycerin for in¬ 
flammatory ear conditions and were pri¬ 
marily involved with safety issues (Refs. 
4 and 10). The Panel is of the opinion 
that ear infections should be treated by 
a physician and that OTC drug therapy 
is inappropriate. 

Amjad and Scheer (Ref. 14) compared 
a new cerumenolytic drug (triethanola¬ 
mine polypeptide oleate condensate) to 
carbamide peroxide in glycerin in 80 pa¬ 
tients. They found that the test agent 
was an effective cerumenolytic in 88 per¬ 
cent and that the combination was effec¬ 
tive in 17 percent. The test drug used was 
not an OTC drug. It is a sensitizing agent 
and a skin irritant (Refs. 15 through 25). 

Marlow (Ref. 26) recommends car¬ 
bamide peroxide in glycerin as a soften¬ 
ing agent for use prior to irrigation. 

The Panel concludes that carbamide 
peroxide dissolved in anhydrous glycerin 
is safe and effective as an aid in ear wax 
removal by loosening the ear wax. The 
latter effect being accomplished by the 
mechanical action of hydrogen peroxide 
released on contact with water. 

(3) Dosage. Adult otic dosage: Place 
sufficient drops (6.5 percent carbamide 
peroxide solution in anhydrous glycerin) 
into affected ear and allow to remain at 
least 15 minutes by tilting head. Remove 
wax by gentle washing with lukewarm 
water using a soft rubber syringe. May 
be repeated a second time, if necessary. 
For children under 12 years, there is no 
recommended dosage except under the 
advice and supervision of a physician. 

(4) Labeling. The Panel recommends 
the Category I labeling for ear wax 
softening active ingredients. (See part 
n. paragraph B.l. below—Category I 
Labeling.) 
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Category I Labeling 

The Panel recommends the following 
Category I labeling for ear wax softening 
active ingredients to be generally recog¬ 
nized as safe and effective and not mis¬ 
branded. 

a. Indication. “To aid In the softening and 
removal of obstructive ear wax’*. 

b. Warnings. (1) “If symptoms of fullness 
persist, consult a physician*'. 

(2) “ Caution . Do not use In the ear In the 
presence of ear drainage, ear pain or known 
ear drum perforation (hole) or injury’*. 

(3) “Do not use this product if there has 
been any kind of ear surgery". 

(4) “Discontinue use if there Is pain or 
dizziness, and consult a physician". 

(6) “For external use only, not to be swal¬ 
lowed”. 

(6) “Avoid contact with the eyes’*. 

(7) “Discontinue use If irritation or rash 
appears*'. 

(8) “Do not use in children under 12 years 
without consulting a physician”. 

2. Category II conditions under which 
topical otic ingredients are not generally 
recognized as safe and effective or are 
misbranded.—Category II Active Ingre¬ 
dients. The Panel has classified the fol¬ 
lowing topical otic active ingredients as 
not generally recognized as safe and ef¬ 
fective or as misbranded: 

Antlpyrine 

Benzocaine 

a. Antipyrine. The Panel concludes 
that antipyrine is not safe and not effec¬ 
tive for OTC use as a topical otic anal¬ 
gesic and anesthetic. 

Antipyrine is a phenylpyrazolone de¬ 
rivative which was first synthesized in 
1883 in a search for more effective anti¬ 
pyretics containing the quinoline nucleus 
of quinine. 

It occurs as colorless crystals or as a 
white crystalline powder which is odor¬ 
less. has a slightly bitter taste, and is 
very soluble in water. The two main sys¬ 
temic effects of antipyrine by oral ad¬ 
ministration are analgesia and anti- 
pyresis (Refs. 1 and 2>. In 1912, Von Isse- 
kutz reported that 44 the local anesthetic 
of cocaine, eucaine and novocaine on the 
leg of a frog is enhanced when antipyrine 
is applied simultaneously” (Ref. 3). This 
property probably accounted for its use 
in ear drops as a topical analgesic. 

(1) Safety. Antipyrine, used topically, 
is a primary irritant (Ref. 4). Ersner and 
Saltzman (Ref. 5) cite an experiment in 
which 10 normal ears were treated with 
ear drops (a proprietary preparation 
consisting of antipyrine and benzopyrine 
in a glycerin solvent) for 24 to 48 hours 
to determine its action on normal tissue. 
Four of these cases were terminated as a 
result of “bullae which were followed by 
pain and which did not subside until the 
blebs ruptured spontaneously or were 
ruptured mechanically.” The remaining 
6 cases showed no ill effects. Ersner and 
Saltzman reported local irritating effects 
in at least 35 percent of their patients 
after the use of topical ear preparations 
containing antipyrine. 
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The Panel concludes that antipyrine 
is not safe for OTC use as a topical otic 
analgesic and anesthetic. The Panel rec¬ 
ommends that ear symptoms requiring 
the use of topical otic analgesics and 
anesthetics should only be administered 
under the advice and supervision of a 
physician. 

(2) Effectiveness. Greenberg (Ref. 3) 
noted that antipyrine has long been ob¬ 
served clinically to exercise a mild local 
anesthetic effect There has been little 
experimental investigation of this prop¬ 
erty. Ersner and Saltzman (Ref. 5) in 
1942 noted that 41 the employment of an¬ 
tipyrine as a local anesthetic has been 
abandoned. It was found to be a primary 
irritant, and cocaine has always been 
incorporated with it so that antipyrine 
might be tolerated. The anesthetic 
powers and antiseptic powers are feeble.” 
In a study of 142 children with acute oti¬ 
tis media (Ref. 6), the control group re¬ 
ceived symptomatic therapy consisting of 
topical ear drops containing antipyrine 
and benzocaine in glycerin, aspirin orally 
and decongestant nose drops while the 
treatment groups received antibiotics as 
well as symptomatic treatment. The au¬ 
thors concluded that “Topical analgesics 
for instillation into the ear canal appear 
to be effective in reducing pain.” The 
Panel believes that the beneficial effect of 
analgesia in this study is probably due to 
the oral aspirin given concurrently 
rather than to the topical analgesic ac¬ 
tivity of the antipyrine and/or benzo¬ 
caine. 

The Panel concludes that ear symp¬ 
toms that require treatment with topical 
otic analgesics and anesthetics should 
only be treated under the advice and su¬ 
pervision of a physician. 

(3) Evaluation. The Panel is aware 
that FDA has previously taken the posi¬ 
tion, (regulatory letter issued October 29, 
1973) that preparations used as ear 
drops, which contain antipyrine as a 
topical anesthetic and/or analgesic re¬ 
gardless of minimal claims (for softening 
wax), should be labeled and sold on pre¬ 
scription only (Ref. 7). It is the agency’s 
view that the inclusion of a topical 
anesthetic or analgesic in an OTC ear 
drop preparation may mask acute 
infections. 

The Panel fully concurs with the posi¬ 
tion of FDA that antipyrine should be 
sold on prescription only. Therefore, the 
Panel concludes that antipyrine is not 
safe for OTC use as a topical otic anal¬ 
gesic and anesthetic. 
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b. Benzocaine. The Panel concludes 
that benzocaine is not safe and not effec¬ 
tive for OTC use as a topical otic analge¬ 
sic and anesthetic. 

Benzocaine is an ester of aminobenzoic 
acid and ethyl alcohol. It is only slightly 
soluble in water, and must be in the form 
of the base to be effective on intact skin. 
It is used as a topical analgesic and/or 
anestic in the ear canal to lessen ear 
pain. 

(1) Safety. Benzocaine possesses a 
relatively low degree of toxicity due to its 
lack of solubility. Sensitization may occur 
in approximately 5 percent of susceptible 
individualls (Ref. 1). 

The Panel is aware that FDA has pre¬ 
viously taken the position (regulatory 
letter issued October 29, 1973) that prep¬ 
arations used as ear drops, which contain 
benzocaine as a topical anesthetic and/ 
or analgesic regardless of minimal claims 
(for softening wax), should be labeled 
and sold on prescription only (Ref. 2). 
It is the agency’s view that the inclusion 
of a topical anesthetic or analgesic in an 
OTC ear drop preparation may mask 
acute infections. 

The Panel concludes that benzocaine 
is not safe for OTC use as a topical otic 
analgesic and anesthetic. The Panel rec¬ 
ommends that ear symptoms requiring 
the use of topical otic analgesic and 
anesthetics should only be administered 
under the advice and supervision of a 
physician. 

(2) Effectiveness. Benzocaine is a lo¬ 
cal anesthetic and its action is almost 
entirely at the nerve endings. The Panel 
doubts that benzocaine is effective topi¬ 
cally as an analgesic and/or anesthetic 
on the tissues of the tympanic mem¬ 
brane and the ear canal. The capacity 
for the absorption of liquids by the in¬ 
tact ear drum is poor (Refs. 3 and 4). 

Benzocaine used as a topical otic an¬ 
esthetic can be locally sensitizing. The 
absorption from the skin of the ear 
canal and tympanic membrane is mini¬ 
mal if at all (Ref. 4). There are no well- 
controlled clinical studies to support its 
effectiveness as a topical otic analgesic 
or anesthetic. Ear pain can be due to 
many causes, and appropriate treatment 
necessitates accurate diagnosis (Refs. 5 
and 6). The Panel recommends that 
preparations used as ear drops, which 
contain a topical or local anesthetic 
and/or analgesic should not be mar¬ 
keted OTC. 

The Panel concludes that benzocaine 
is not effective for OTC use as a topical 
otic analgesic and anesthetic. The Panel 
recommends that ear symptoms that re¬ 
quire treatment with topical otic anal¬ 
gesics and anesthetics should only be 
treated under the advice and super¬ 
vision of a physician. 

(3) Evaluation. The Panel fully con¬ 
curs with the position of FDA that ben¬ 
zocaine as a topical otic analgesic and 
anesthetic should be sold on prescrip- 
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tion only. Therefore, the Panel concludes 
that benzocaine is not safe or effective 
for OTC use as a topical otic analgesic 
and anesthetic. 
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Category H Labeling 

The Panel concludes that the use of 
certain labeling claims related to the 
safety and/or effectiveness of the prod¬ 
uct are unsupported by scientific data 
and in some instances by sound theoret¬ 
ical reasoning. 

The Panel considers the following 
claims to be misleading and unsupported 
by scientific data. The Panel has previ¬ 
ously discussed such labeling. (See part 
n. paragraph A. above—General Discus¬ 
sion.) 

a. “For ear hygiene”. The ear canals 
are clean. The daily habit of cleansing 
the ear canals is to be condemned. 

b. ‘‘Wax prevention or prophylaxis”. 
Ear wax is a normal protective in the 
ear canal and should be present. 

c. “That gently dissolves wax”. Ceru- 
menolytic agents should be administered 
by a physician. 

d. “For deafness”. Impacted cerumen 
may impair hearing but does not cause 
deafness. 

e. “For itching and other discomforts”. 
Tills is misleading. The only known ap¬ 
propriate topical antipruritics for use in 
the ear are prescription drugs. 

f. “For ringing ears”. This is mislead¬ 
ing and inaccurate. Topical medication 
is not indicated. This is a symptom 
thought to be possibly due to cerumen 
against the tympanic membrane. There 
is nothing to support this theory. The 
symptom is usually an accompaniment 
of a sensory neural hearing impairment. 

g. “Aids healing”. This is misleading 
and Inaccurate. A product to aid in the 
removal of wax has no proven effect on 
healing. 

h. “For local treatment of bums and 
abrasions of the ear”. Bums in the ear 
canal are usually due to molten metal in 
industry. The extent of damage and ap¬ 
propriate treatment should be deter¬ 
mined by a physician. Any minor abra¬ 
sion will heal without local treatment. 
The application of inappropriate or con¬ 
taminated otic medication can be a 
source of contamination and result in 
more extensive injury. 


L “Relieves pain”. This is inappropri¬ 
ate. There are no analgesics in cerumen 
softening drugs. 

The Panel is of the opinion that the 
inclusion of a topical anesthetic or anal¬ 
gesic in an OTC product whose primary 
function is to loosen wax is irrational 
and may mask acute infections. Self- 
medication without a diagnosis of cause 
is inappropriate. Treatment for these 
conditions should be under the dir ec ti on 
of a physician and by prescription drug 
only. 

The Panel includes there is no safe and 
effective cemmenolytic OTC drug at this 
time. 

The Panel classifies the following 
claims for otic analgesics and anesthet¬ 
ics as Category n : 

1. “Removal and softening of ear w r ax”. 

2. “Relieves minor irritation caused by 
wax”. 

3. “Itching and other discomforts”. 

4. “Anesthetizes affected area”. 

5. “Relieves pain”. 

6. “For raw, inflamed tissues”. 

j. “Swimmer’s ear”. The Panel is op¬ 
posed to the OTC use of otic ingredients 
for the self-treatment of ear infections. 
Such conditions need the diagnosis and 
continuous supervision of a physician. 
External otitis, an infection of the skin 
lining the external auditory canal is one 
of the most common diseases of the ear. 
The Panel has discussed the various fac¬ 
tors that may be involved in predisposing 
the ear canal to infection. (See part n. 
paragraph A.4. above—Predisposing fac¬ 
tors which lead to a breakdown of natural 
defenses.) One type of external otitis is 
called “diffuse external otitis” or “des¬ 
quamative external otitis.” This type of 
ear infection is commonjy known as 
“swimmer’s ear”. It occurs with greater 
frequently during hot, humid weather 
and has been reported to occur in divers 
and swimmers. The underlying basis for 
this disease entity is not entirely under¬ 
stood but some factors, such as high en¬ 
vironmental humidity, high temperature, 
prolonged exposure of the ears to mois¬ 
ture. and local trauma with infection are 
recognized as important. 

“Swimmer’s ear” is apparently due to 
excessive moisture in the external audi¬ 
tory meatus which may be the result of 
various causes. The external auditory 
canal is a cul-de-sac. well suited for the 
collection of moisture providing a basis 
for infection. Disruption of the skin lin¬ 
ing of the external auditory canal by the 
action of the accumulated moisture, or 
by the use of instruments to clear the ear 
canal of water after bathing or swim¬ 
ming may cause maceration, Assuring, or 
laceration of the skin lining and provide 
a favorable environment for the growth 
of bacteria. 

The Panel concludes that ear infec¬ 
tions. such as “swimmer’s ear,” which 
may have a complex of symptoms such 
as pain, inflammation, ear drainage, etc., 
require diagnosis, treatment, and con¬ 
tinuous supervision by a physician. Self¬ 
treatment may lead to further aggrava¬ 


tion of the condition and. therefore, 
should be strongly discouraged. 

3. Category III conditions for which 
the available data are insufficient to per¬ 
mit final classification at this time .— 
Category III Active Ingredients. The 
Panel concludes that the available data 
are insufficient to permit final classifica¬ 
tion of the following claimed topical otic 
active ingredients: 

None. 

Category IIJ Labeling. 

None. 

C. DATA REQUIRED FOR EVALUATION 

None of the topical otic ingredients 
reviewed in this document for OTC use 
has been classified by the Panel as Cate¬ 
gory in. Therefore, studies to bring Cate¬ 
gory HI topical otic ingredients into 
Category I have not been developed by 
the Panel. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (secs. 201, 502, 
505, 701, 52 Stat. 1040-1042 as amended. 
1050-1053 as amended, 1055-1056 as 
amended by 70 Stat. 919 and 72 Stat. 948 
(21 U.S.C. 321, 352, 355. 371)) and the 
Administrative Procedure Act (secs. 4, 5. 
and 10, 60 Stat. 238 and 243 as amended 
(5 U.S.C. 553, 554, 702, 703, 704)) and 
imder authority delegated to him (21 
CFR 5.1), the Commissioner proposes 
that Subchapter D be amended by add¬ 
ing new Part 344, to read as follow’s: 

PART 344—TOPICAL OTIC PRODUCTS 
FOR OVER-THE-COUNTER HUMAN USE 

Subpart A—General Provisions 

Sec. 

344.1. Scope. 

344.3. Definitions. 

Subpart B—Active Ingredients 
344.10. Ear wax softening agents. 

Subpart C—[Reserved] 

Subpart D—Labeling 

344.50. Labeling of ear wax softening agents. 

Authority: Secs. 201, 502, 505, 701, 52 
Stat. 1040-1042 as amended. 1050-1053 as 
amended. 1055-1056 as amended by 70 Stat. 
919 and 72 Stat. 948 (21 U.S.C. 321. 352. 355. 
371); (5 U.S.C. 553. 554, 702, 703, 704). 

Subpart A—General Provisions 
§ 344.1 Scope. 

An over-the-counter topical otic drug 
product in a form suitable for topical 
administration is generally recognized 
as safe and effective and is not mis¬ 
branded if it meets each of the following 
conditions and each of the general con¬ 
ditions established in § 330.1 of this 
chapter. 

§314.3 Definition*. 

(a) Age ( dosage ) usage. Infant or 
baby (under 2 years', child (2 years to 
under 12 years), and adult (12 years and 
over). 

(b) Cerumen. The wax-like substance 
found in the normal human ear canal. 

(c) Ear wax softening agent. An agent 
that softens and loosens ear wax (ceru¬ 
men). 

(d) Otic drug. An agent used in the 
external ear canal. 
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Subpart B—Active Ingredients 
§ 3 LI. 10 Ear wax softening agents. 

The active ingredients of the product 
consist of the following within the con¬ 
centration established for each ingre¬ 
dient: 

fa) Glycerin . Adult otic concentration 
is a 95 percent or greater concentration 
in aqueous solution. 

(b) Carbamide peroxide in glycerin. 
Adult otic concentration is a 6.5 percent 
carbamide peroxide solution in anhy¬ 
drous glycerin. 

Subpart C—[Reserved] 

Subpart D—Labeling 

§ 34-1.50 Labeling of ear wax softening 
agents. 

(a) Statement of identity. The label¬ 
ing of the product shall contain the es¬ 
tablished name of the drug, if any. and 
shall identify the product as an “ear 
softening agent”. 

<b> Indications. The labeling of the 
product shall contain a statement of the 
indication under the heading “Indica¬ 
tions” that shall be limited to the fol¬ 
lowing: “To aid in the softening and re¬ 
moval of obstructive ear wax”. 


(c) Warnings. The labeling of the 
product shall contain the following 
warnings under the heading “Warnings”: 

(i) “If symptoms of fullness persist, con¬ 
sult a physician”. 

(ii) tl Caution: Do not use in the ear in 
the presence of ear drainage, ear pain, 
or known ear drum perforation (hole) 
or injury”. 

(iii) “Do not use this product if there 
has been any kind of ear surgery”. 

(iv) “Discontinue use if there is pain 
or dizziness, and consult a physician”. 

(v) “For external use only, not to be 
swallowed”. 

(vi) “Avoid contact with the eyes”. 

(vii) “Discontinue use if irritation or 
rash appears”. 

(viii) “Do not use in children under 12 
years without consulting a physician”. 

(d) Directions. The labeling of the 
product shall contain the following state¬ 
ment under the heading “Directions”: 
Place sufficient drops into affected ear 
and allow to remain at least 15 minutes 
by tilting head. Remove wax by gentle 
washing with lukewarm water using a 
soft rubber syringe. May be repeated a 
second time, if necessary. For children 
under 12 years, there is no recommended 
dosage except under the advice and su¬ 
pervision of a physician. 


Interested persons are invited to sub¬ 
mit their comments in writing (prefer¬ 
ably in quadruplicate and identified with 
the Hearing Clerk docket number found 
in brackets in the heading of this docu¬ 
ment) regarding this proposal on or be¬ 
fore March 16, 1978). Such comments 
should be addressed to the Office of the 
Hearing Clerk, Food and Drug Adminis¬ 
tration, Rm. 4-65, 5600 Fishers Lane, 
Rockville. Md. 20857, and may be accom¬ 
panied by a memorandum or brief in 
support thereof. Additional comments 
replying to any comments so filed may 
also be submitted on or before April 14, 
1978. Received comments may be seen 
in the above office between 9 a.m. and 4 
p.m., Monday through Friday. 

Note. —The Food and Drug Administra¬ 
tion has determined that this document does 
not contain a major proposal requiring prep¬ 
aration of an economic impact statement 
under Executive Order 11821 (as amended by 
Executive Order 11949) and OMB Circular 
A-107. A copy of the economic impact assess¬ 
ment is on file with the Hearing Clerk. Food 
and Drug Administration. 

Dated: December 2,1977. 

Donald Kennedy, 
Commissioner of Food and Drugs. 

|FR Doc.77-35320 Filed 12-15-77;8:45 am] 
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Title 42—Public Health 

CHAPTER I—PUBLIC HEALTH SERVICE, 
DEPARTMENT OF HEALTH, EDUCA¬ 
TION, AND WELFARE 

PART 51a—MATERNAL AND CHILD 
HEALTH AND CRIPPLED CHILDREN’S 
SERVICES 

Referral and Services for Blind and Dis¬ 
abled Children Receiving Supplemental 
Security Income Benefits 

AGENCY: Public Health Service, HEW. 
ACTION: Interim rule. 

SUMMARY: This document establishes 
regulations governing State plan re¬ 
quirements for the referral and the pro¬ 
vision of services for blind and disabled 
children receiving benefits under the 
Supplemental Security Income Disabled 
Children’s Program. These amendments 
are made to comply with statutory 
changes enacted in 1976. The interim 
rule will provide the States guidance for 
the preparation of State plans and per¬ 
mit the commitment of funds made 
available for these urgently needed 
services. 

EFFECTIVE DATE: December 16. 1977. 

ADDRESSES: Interested persons are 
invited to submit written comments, sug¬ 
gestions. or objections to the new Sub- 
part C to Director, Division of Policy 
Development, Bureau of Community 
Health Services, Health Services Admin¬ 
istration. Room 6-17. 5600 Fishers Lane, 
Rockville, Maryland 20857 on or before 
February 14. 1978. All comments received 
in timely response will be considered 
and will be available for public inspec¬ 
tion at the above address during regular 
business hours. Following the close of the 
comment period, the regulations will be 
revised as warranted by the public com¬ 
ments received. The regulations, as set 
forth below, will be applicable and ef¬ 
fective on December 16, 1977. Revisions 
to the regulations, although applicable 
to plans approved under the regulations 
promulgated herein, will be applicable 
only with respect to activities conducted 
under those plans on and after the date 
the revisions become effective. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Dr. Vince L. Hutchins, Associate Bu¬ 
reau Director, Office of Maternal and 
Child Health. Bureau of Community 
Health Services, Health Services Ad¬ 
ministration. Room 7-15, 5600 Fishers 
Lane. Rockville, Md. 20857, 301-443- 
6600. 

SUPPLEMENTARY INFORMATION: 
The purpose of this rulemaking is to im¬ 
plement provisions of Section 1615 of 
the Social Security Act (the Act) (42 
UJS.C. 1382d). Section 1615 provides for 
the referral by the Social Security Ad¬ 
ministration of blind or disabled 
Supplemental Security Income (SSI) 
recipients who are under age 16 to a 
designated State agency which is either 
the State crippled children’s agency 
funded under Title V of the Act or an¬ 
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other appropriate State agency which 
administers programs for disabled chil¬ 
dren. This designated State agency is 
responsible for the administration of a 
State plan which provides for counsel¬ 
ing, the development of individual serv¬ 
ice plans, referrals, and monitoring of 
the service plans for all SSI disabled 
children under 16 years of age referred 
to the agency. The plan must also pro¬ 
vide for the delivery of medical, social, 
developmental, and rehabilitative serv¬ 
ices to those SSI disabled children 
referred to the agency who are under 7 
years of age or who have never attended 
public school. Funds are available under 
Section 1615(e) of the Act to pay the 
State agency for the costs incurred in 
carrying out the State plan. 

Subpart C. the regulations set out 
below, describes the program elements 
which must be included in the State plan 
in order to fulfill the statutory require¬ 
ments for counseling, the development 
of individual service plans, referrals, 
and the monitoring of the service plans 
for all SSI disabled children under 16 
years of age. Included are descriptions 
of the methods by which the service 
plan is to be developed and monitored 
and the elements which each service 
plan must contain. To the extent appro¬ 
priate. service plans which have been 
developed for the child in connection 
with other Federal programs shall be 
incorporated into the individual service 
plan. 

The regulations described the addi¬ 
tional State plan requirements for medi¬ 
cal, social, developmental, and rehabili¬ 
tative services to be provided to all SSI 
disabled children who are under 7 years 
of age or who have never attended pub¬ 
lic school. Examples of services for which 
funds may be expended are included. 
Since sufficient funds may not be avail¬ 
able to provide needed services to all 
eligible children, criteria are included for 
determining the order to be followed in 
selecting disabled children to be provided 
services. 

The regulations encourage the use of 
existing resources available for disabled 
children by requiring the development of 
cooperative arrangements with agencies 
already providing such services, the ex¬ 
penditure of all other Federal funds 
available for services to disabled children 
before funds are expended under this 
subpart, and the maintenance of current 
levels of non-Federal support. 

In addition to the statutory require¬ 
ment for the designation of a separate 
and identifiable unit to administer the 
State plan, certain other administrative 
requirements similar to those currently 
imposed on the Crippled Children’s Pro¬ 
gram under Title V of the Act are in¬ 
cluded to promote the efficient and effec¬ 
tive administration of the State plan. 

The State plan which is submitted for 
the first year of operation of the pro¬ 
gram must be a comprehensive state¬ 
ment of the nature and scope of the pro¬ 
gram and contain all necessary informa¬ 
tion and assurances of compliance to 
meet the requirements specified in Sec¬ 
tion 1615(b) of the Social Security Act 


and the regulations set forth below. 
Plans submitted in subsequent years may 
incorporate by reference the materials 
necessary to document adherence to the 
State plan requirements. 

Notice of proposed rulemaking, public 
participation, and delay in effective date 
have been omitted in the issuance of 
these regulations as impractical and con¬ 
trary to the public interest, and good 
cause exists for making this interim rule 
effective immediately upon publication 
in the Federal Register. Section 1615 
(b) (1) of the Act requires the Secretary 
to establish by regulation the criteria to 
be used in the approval of the State 
plans. Immediate issuance of these regu¬ 
lations as interim rule will provide the 
States guidance for the preparation of 
State plans and thus permit the commit¬ 
ment of funds made available for this 
purpose so that these urgently needed 
services can be provided as soon as 
possible. 

Accordingly. Part 51a of Title 42 is 
amended by adding a new Subpart C. 
as set forth below. 

Note. —The Department of Health. Educa¬ 
tion, and Welfare has determined that this 
document does not contain a major proposal 
requiring preparation of an Economic Impact 
Statement under Executive Order 11821, as 
amended by Executive Order 11949, and OMB 
Circular A-107. 

Dated: August 24, 1977. 

Julius B. Richmond, 
Assistant Secretary for Health. 

Approved: December 5,1977. 

Joseph A. Califano, Jr., 

Secretary. 

Subpart C—Referral and Services for Blind and 
Disabled Children Receiving Supplemental Se¬ 
curity Income Benefits 

Sec. 

51a.301 Purpose and scope. 

51 a.302 Definitions. 

51a.303 Submission and approval of State 
plans. 

51a.304 State plan requirements. 

51a.305 Relationship between the State 
agency and the SSA. 

51&.306 Program requirements for disabled 
children under 16 years of age. 
51a.307 Program requirements for disabled 
children under 7 years of age and 
those who have never attended 
public school. 

51a.308 Statement of program objectives. 
51a.309 Coordination with other agencies. 
51a.310 State agency for administration. 
51a.311 Termination of services. 

51a.312 Payments to States. 

51a.313 Confidential information. 

51a.314 Submission of budgets by State 
agencies. 

51a.315 Rates of payment for medical care. 

appliances, and convalescent and 
foster home care. 

51a.316 Payment for Inpatient hospital 
services. 

51&.317 Standards relating to personnel and 
facilities. 

51a.318 Authorization of services. 

51a.319 Custody of and accounting for Fed¬ 
eral funds. 

51a.320 Nondiscrimination. 

51a.321 Applicability of 45 CFR Part 74. 

Authority: Sec. 1615, Social Security Act, 
90 Stat. 2683 (42 U.S.C. 1382d); sec. 1102, 
Social Security Act, 49 Stat. 647 (42 U.S.C. 
1302). 
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Subpart C—Referral and Services for Blind 

and Disabled Children Receiving Supple¬ 
mental Security Income Benefits 

§ 51a.301 Purpose and scope. 

(a) Section 1615 of the Social Security 
Act (the Act) provides for the referral 
by the Social Security Administration of 
blind or disabled Supplemental Security 
Income recipients who are under age 16 
to a designated State agency which is 
either the State crippled children’s 
agency funded under Title V of the Act 
or another appropriate State agency 
which administers programs for disabled 
children. 

<b) Tliis designated agency is respon¬ 
sible for the administration of a State 
plan w’hich provides for counseling, de¬ 
velopment of individual service plans, 
and referrals for disabled children under 
16 years of age, and provides medical, 
social, developmental, and rehabilitative 
services for disabled children under 7 
years of age and those who have never 
attended public school. Federal financial 
assistance is available to pay the State 
agency for the costs incurred in the 
operation of the State plan. The regu¬ 
lations of this subpart set forth the 
State plan requirements and other con¬ 
ditions which must be met by the State 
In order to receive funding pursuant to 
Section 1615(e) of the Act. 

§ 51 a.302 Definitions. 

As used in this subpart: 

(a) “Act” means the Social Security 
Act as amended (42 U.S.C. Chap. 7); 

(b) “Department” means the Depart¬ 
ment of Health, Education, and Welfare; 

(c) “Disabled child” means an indi¬ 
vidual under age 16 who is blind or dis¬ 
abled and who is receiving benefits under 
the Supplemental Security Income Pro¬ 
gram; 

(d) “Family” means any relative by 
blood or marriage of a disabled child and 
other individuals living in the same 
household with whom the disabled child 
has a close interpersonal relationship; 

(e) “Secretary” means the Secretary 
of Health. Education, and Welfare and 
any other officer or employee of the De¬ 
partment of Health, Education, and Wel¬ 
fare to whom the authority involved has 
been delegated; 

(f) “SSA” means the Social Security 
Administration; 

(g) “SSI” means the Supplemental Se¬ 
curity Income Program established un¬ 
der Title XVI of the Social Security Act 
(42 U.S.C. 1381); 

(h) “SSI Disabled Children’s Pro¬ 
gram” means the program for referral 
and services for blind and disabled chil¬ 
dren receiving supplemental security in¬ 
come benefits under Section 1615(e) of 
the Act and the regulations of this sub¬ 
part; 

(i) “State” means a State of the 
United States or the District of Colum¬ 
bia; and 

(j) “State agency” means the agency 
which has been designated to administer 
the SSI Disabled Children’s Program, as 
provided for in § 51a.310. 


RULES AND REGULATIONS 

§5la.303 Submission and approval of 
Stale plans. 

(a) Public participation. The State 
plan shall be made available to the pub¬ 
lic, and interested persons afforded an 
opportunity to comment on any State 
plan developed under this subpart; any 
comments reviewed shall be included 
with the State plan. The opportunity for 
comment may be afforded concurrently 
wdth other applicable Federal or State 
requirements for the review of such 
plans. 

(b) Submission of plans. In order to 
receive funds under this subpart for the 
first year of operation of the SSI Dis¬ 
abled Children’s Program, a State shall 
submit to and have approved by the Sec¬ 
retary a State plan which is a compre¬ 
hensive statement of the nature and 
scope of the program and contains all 
necessary information and assurances of 
compliance to meet the requirements 
specified in Section 1615 of the Act and 
the regulations of this subpart. In order 
to receive funds under this subpart in 
subsequent years, a State shall submit to 
and have approved by the Secretary a 
State plan which contains or incorpo¬ 
rates by reference the information and 
meets the requirements specified in Sec¬ 
tion 1615 of the Act and the regulations 
of this subpart. Documents incorporated 
by reference become a part of the State 
plan as though fully set forth therein. 
Such documents must be (1) clearly 
identified as to subject, date, and loca¬ 
tion, (2) officially adopted and dis¬ 
seminated in accordance with applicable 
procedures, and (3) made available to 
the Secretary and to the public for 
inspection. 

fc) Prompt approval of State plans. 
Pursuant to Section 1116 of the Act, the 
determination as to whether a State plan 
submitted for approval conforms to the 
requirements for approval under the Act 
and regulations issued pursuant thereto 
shall be made promptly and not later 
than the 90th day following the date on 
which the plan submitted is received by 
the Department, unless the Secretary 
has secured.from the State agency a writ¬ 
ten agreement to extend that period. 

(d) Prompt approval of plan amend¬ 
ments. Any amendment of an approved 
State plan may, at the option of the 
State, be considered as a submission of 
a new State plan. If the State requests 
that such amendment be so considered, 
the determination as to its conformity 
with the requirements for approval shall 
be made promptly and not later than the 
90tli day following the date on which 
such a request is received by the Depart¬ 
ment. unless the Secretary has secured 
from the State agency a written agree¬ 
ment to extend that period. 

<e) Administrative review. Pursuant to 
Section 1116 of the Act, any State dis¬ 
satisfied with a determination of the Sec¬ 
retary pursuant to paragraph (a) of this 
section with respect to any plan or 
amendment may. within 60 days after the 
date of receipt of notification of such de¬ 
termination. file a petition with the Sec¬ 
retary asking for reconsideration of the 
issue of whether such plan or amendment 
conforms to the requirements for ap¬ 
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proval under the Act and pert nent Fed¬ 
eral requirements. Within 30 days after 
receipt of such a petition, the Secretary 
will notify the State of the time and place 
at which the hearing for the purpose of 
reconsidering such issue will be held. 
Such hearing shall be held not less than 
30 days nor more than 60 days after the 
date notice of such hearing is furnished 
to the State, unless the Secretary and 
the State agree in writing on another 
time. A determination affirming, modify¬ 
ing, or reversing the Secretary’s original 
decision will be made within 60 days of 
the conclusion of the hearing. Action 
pursuant to an initial determination by 
the Secretary that a plan or amendment 
is not approvable shall not be stayed 
pending the reconsideration, but in the 
event that the Secretary subsequently de¬ 
termines that his original decision was 
incorrect he shall certify restitution 
forthwith in a lump sum of any funds 
incorrectly withheld or otherwise denied. 

(f) Judicial review. Section 1116(a) (3) 
of the Act provides that any State dis¬ 
satisfied with a final determination by 
the Secretary pursuant to paragraph (d) 
of this section may. within 60 days after 
it has been notified of such determina¬ 
tion, file with the U.S. Court of Appeals 
for the circuit in w T hich such State is 
located a petition for review of such de¬ 
termination. Section 1116(a) (3)-(5) sets 
forth procedural and standard-of-review’ 
requirements for such review. 

§ 5 la.301 Stair plan requirements. 

In order to receive approval by the Sec¬ 
retary, a State plan must meet the re¬ 
quirements of §5 51a.305 through 51a.321. 

§ 5la.305 Relationship between the State 
agency and SSA. 

(a) The SSA will be responsible for 
determining the eligibility of disabled 
children for SSI benefits. The State 
agency designated under § 51a.310 shall 
determine: 

(1) Which services will be provided to 
each eligible child, and 

(2) The child's need for and utiliza¬ 
tion of the services made available under 
the plan. 

fb) The State plan shall: 

(1) Describe the method by w*hich dis¬ 
abled children will be referred from SSA 
to the State agency; 

(2) Provide for the exchange between 
the State agency and SSA of all relevant 
information concerning the children re¬ 
ferred, including the need for and utili¬ 
zation of the services provided under the 
individual service plaits; and 

(3) Provide that a disabled child re¬ 
ceiving services under the State plan or. 
as appropriate, his parent, guardian, or 
other representative w r ho is dissatisfied 
with any action with regard to the fur¬ 
nishing of such services, may file a re¬ 
quest for an administrative review and 
redetermination of that action to be 
made by a member or members of the 
supervisory staff of the State agency. 

§ 5la.306 Program requirements for di«- 
abled children under 16 years of age. 

The State plan shall describe the 
methods to be used to provide the follow- 
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ing services for disabled children under 
16 years of age who are referred by SSA 
to the State agency: 

(a) Counseling . (1) A counseling pro¬ 
gram shall be provided for disabled chil¬ 
dren and their families in order to: 

(1) Explain the rehabilitation process, 
the services available to the child, and 
the rights and responsibilities of the child 
and his family under the SSI Disabled 
Children’s Program, and 

(ii) Assist the child’s family in its ef¬ 
forts to cope with the child’s disability 
and in its efforts to enable the child to 
lead as normal a life as possible. 

(2) Counseling shall be provided at any 
time when a change is made in the indi¬ 
vidual service plan which could affect the 
individual’s SSI eligibility or the rights 
and responsibilities of the child or his 
family. 

(3) Individuals employed as counselors 
under the plan shall, as a minimum, be 
skilled in techniques of human relations 
counseling and have knowledge of the 
relevant policies and procedures of SSI 
and the State agency as well as the medi¬ 
cal, educational, and social service re¬ 
sources available to assist disabled chil¬ 
dren. 

(b) Establishment of individual service 
plans for each disabled child. (1) An in¬ 
dividual service plan shall be established 
for each disabled child referred by the 
SSA to the State agency. The service plan 
shall be: 

(1) In writing; 

(ii) Developed on the basis of a multi¬ 
disciplinary assessment of the medical, 
educational, social, developmental, and 
rehabilitative needs of the child; and 

(iii) Developed by the State agency 
with the participation of representatives 
of other agencies (responsible for imple¬ 
menting the service plan) and the dis¬ 
abled child or, as appropriate, his parent, 
guardian, or other representative. 

(2) Each individual service plan must 
contain, at a minimum, the following in¬ 
formation; 

(i) A statement of the medical, educa¬ 
tional, developmental, social, and reha¬ 
bilitative needs of the child including the 
diagnosis which formed the basis for the 
initial referral and the final diagnosis es¬ 
tablished as a result of the multidiscipli¬ 
nary assessment made under subpara¬ 
graph (1) (ii) of this paragraph; 

(ii) Evidence that a case history has 
been compiled and utilized in the devel¬ 
opment of the plan, if a complete record 
is not included with the individual service 
plan; 

(iii ) A statement of specific short-term 
and long-term objectives for meeting the 
medical, educational, social, developmen¬ 
tal, and rehabilitative needs of the child 
and a description of the methods to be 
used to measure the child’s progress in 
attaining the objectives; 

(iv) A description of the major activi¬ 
ties to be undertaken to reach the objec¬ 
tives and the agency or agencies respon¬ 
sible for each of these activities; 

(v) The date on which the activities 
will begin and, to the extent possible, an 
estimate of the duration and frequency 
of each activity; 
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(vi) A statement of the anticipated 
outcomes for each activity; 

(vii) A description of the mechanisms 
to be used to assure that the services 
which are provided are of a high quality, 
including a description of the personnnel 
required to carry out the activities and 
their qualifications; 

(viii) A schedule for reviewing ele¬ 
ments of the service plan to determine 
their effectiveness in meeting the estab¬ 
lished objectives; and 

(ix) The estimated cost of implement¬ 
ing the service plan. 

(3) To the extent appropriate, service 
plans which have been developed for the 
child in connection with other Federal 
programs shall be incorporated into the 
service plan developed under this para¬ 
graph. Such other Federal programs in¬ 
clude : 

(i) Services developed for crippled 
children under Title V of the Act (42 
U.S.C. 701-707, regulations at 42 CFR 
Part 51a, Subpart A); 

(ii) Individualized education programs 
developed for the handicapped child un¬ 
der Part B of the Education of the 
Handicapped Act (20 U.S.C. 1412(4); 
1414(a) (5). regulations at 45 CFR 121a.- 
220-121a.226); 

(iii) Habilitation plans for develop- 
mentally disabled children developed 
pursuant to the Developmental Disabili¬ 
ties Services and Facilities Construction 
Act (42 U.S.C. 611(b), regulations at 45 
CFR 1386.1(b) (x). 1386.47) ; 

(iv) Individual written rehabilitation 
programs developed for handicapped in¬ 
dividuals under the Rehabilitation Act of 
1973 (29 U.S.C. 721(a) (9); 42 U.S.C. 722, 
regulations at 45 CFR 1361.39); and 

(v) Other individual service plans de¬ 
veloped under the Medicaid program, 
Title XIX of the Act (42 U.S.C. 1396 et 
seq ., regulations at 45 CFR Part 248), 
Title XX of the Act (42 U.S.C. 1397 et 
seq., regulations at 45 CFR Part 228) and 
the Community Mental Health Centers 
Program (42 U.S.C. 2689, regulations at 
42 CFR Part 54). 

(4) Requirements for cooperative 
agreements among agencies providing 
referrals and services under individual 
service plans are described in § 51a.309. 

(c) Referrals. The State plan shall 
provide for the prompt referral of the 
disabled children for medical, educa¬ 
tional, and social services based on the 
requirements of each child’s service plan 
and the cooperative agreements de¬ 
scribed in § 51a.309. 

(d) Monitoring. The State plan shall 
describe the methods to be used to moni¬ 
tor adherence to the service plans by the 
agencies providing services and by the 
disabled children and their families. The 
purpose of the monitoring shall be to 
determine the extent to which services 
are utilized, the appropriateness and 
quality of the services, the extent to 
which coordination with other agencies 
has been achieved, and the reasonable¬ 
ness of the expenditures for services pro¬ 
vided under § 51a.307. In addition, the 
State plan shall provide for the; 

(1) Designation of a program coordi¬ 
nator responsible for ensuring the imple¬ 


mentation of the service plan and for 
evaluating its impact on the disabled 
child; and 

(2) Periodic review, at least annually, 
of service plans by appropriate profes¬ 
sionals not involved in the preparation or 
implementation of the plans. The results 
of such reviews shall be submitted in 
writing to the State agency. 

§ 5la.307 Program requirement* for 
disabled children under 7 years of 
age and those who have never at¬ 
tended public school. 

(a) The State plan shall provide for 
the delivery of a full range of medical, 
social, developmental, and rehabilitative 
services to disabled children: 

(1) Who are under 7 years of age or 
have never attended public school and 
require preparation to take advantage of 
public educational services; and 

(2) For whom such services reasonably 
promise to enhance the child’s ability to 
benefit from subsequent education or 
training, or otherwise enhance his op¬ 
portunities for self-sufficiency or self- 
support as an adult. 

(b) The services included in the State 
plan may be provided by the State agency 
directly, by contract with other agencies, 
or under a cooperative agreement as de¬ 
scribed in § 51a.309. 

(c) The services must: 

(1) Be provided under an individual 
service plan as described in § 51a.306(b); 
and 

(2) Be reasonably expected to amelio¬ 
rate the condition which forms the basis 
for the child’s disability under the SSI 
program. 

(d) Services may include, but need not 
be limited to, the following: 

(1) Preventive, diagnostic, and treat¬ 
ment services of a physician and, as 
appropriate, physician extenders; 

(2) Inpatient and outpatient hospital 
services; 

(3) Dental services; 

(4) Nursing services; 

(5) Home health services; 

(6) Social services; 

(7) Rehabilitative services including 
long-term and short-term physical and 
occupational therapy; 

(8) Speech and hearing services; 

(9) Vision services; 

(10) Child development services; 

(11) Mental health services; 

(12) Counseling services, including re¬ 
habilitative, developmental, social, occu¬ 
pational, and educational counseling; 

(13) Allied health services; 

(14) Pharmaceutical services including 
the provision of drugs; 

(15) ' Medical device and related serv¬ 
ices; 

(16) Transportation services needed to 
carry out the individual care plan; 

(17) Emergency medical services; 

(18) Nutrition services as needed to 
facilitate the implementation of the indi¬ 
vidual care plan; 

(19) reading and interpreter services 
for the deaf and blind; and 

(20) Other services necessary to facili¬ 
tate the implementation of the individual 
service plan. 
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§ oln.310 Slate agency for adumii*»lra- 
lion. 

(a) The State plan shall designate a 
State agency to administer the plan that 
is either the agency which administers 
the State Crippled Children’s Program 
under Title V of the Act or an alternate 
agency designated by the Governor. The 
alternate agency must administer pro¬ 
grams providing services to disabled 
children and be one which the Governor 
has determined is capable of administer¬ 
ing the State plan in a more efficient and 
effective manner than the State Crippled 
Children’s Program. If an alternate 
agency is designated, the plan shall set 
forth the reasons for the Governor’s de¬ 
termination that the alternate agency 
will administer the plan more efficiently 
and effectively than the State Crippled 
Children’s Program. 

ib) The State plan shall: 

il) Provide for the establishment 
within the State agency of an identifiable 
unit responsible for carrying out the 
plan; and 

(2) Provide for a full-time or part- 
time administrator to direct the organi¬ 
zational unit as well as other staff neces¬ 
sary to carry out the plan. 

§ 5 la.31 I Termination of service*. 

(a) No funds under this subpart may 
be used for services after receipt by the 
State agency of notice from SSA that a 
disabled child’s eligibility for SSI bene¬ 
fits has terminated, except: 

(1) When services have been started 
and the individual service plan indicates 
that the commitment of monies was 
made for the service prior to the receipt 
of the notice of the termination, i.e.. 
written contracts, purchase orders, or 
equivalent authorization have been is¬ 
sued, or lump sum payments were made 
‘such as those required to be made in ad¬ 
vance, as in the case of training ex¬ 
penses) ; or 

(2) When termination of the sendees 
would cause great hardship to the child, 
e.g.. when the child is receiving medical 
treatment the abrupt termination of 
which would be contrary to good medical 
practice. 

(b) In no case may payment be made 
for costs of services extending more than 
4 months after the month in which eligi¬ 
bility for SSI benefits terminates or in 
which notice that eligibility has termi¬ 
nated is received by the agency, which¬ 
ever is later. 

(c) All reasonable efforts shall be 
made to refer children whose eligibility 
is terminated and who require additional 
services to other agencies which can 
provide such services. 

§ 5la.312 Payments to .States. 
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<b> Funds available under this sub¬ 
part shall be utilized only after all other 
Federal monies available to deliver the 
services provided for under the State 
plan have been expended. 

(c) Whenever there are provided pur¬ 
suant to this subpart to any child serv¬ 
ices of a type which is appropriate for 
children who are not blind or disabled, 
there shall be disregarded, for purposes 
of computing any payment with respect 
thereto under this subpart, so much of 
the costs of such services as would have 
been incurred if the child involved had 
not been blind or disabled. 

(d) The total amount payable under 
this subpart for any fiscal year, with re¬ 
spect to services provided in any State, 
shall be reduced by the amount which 
the sum of the public funds expended 
(as determined by the Secretary) from 
non-Federal sources for services of the 
type involved for such fiscal year is less 
than the sum of such funds expended 
from such sources for services of such 
type for the fiscal year ending June 30, 
1976. 

te) No payment under this subpart 
with respect to costs incurred in provid¬ 
ing services in any State for any fiscal 
year shall exceed an amount which 
bears the same ratio to the total amount 
payable under this subpart as the under- 
age-7 population of such State bears to 
the under-age-7 population of the 50 
States and the District of Columbia. 

(f) Whenever the Secretary deter¬ 
mines that any item or class of items for 
which payment is claimed under this 
subpart shall be disallowed, the State 
shall be entitled to and upon request 
shall receive a reconsideration of the dis¬ 
allowance. The reconsideration shall be 
conducted pursuant to the hearing pro¬ 
cedures of 45 CFR Part 16. 

§ 51a.3l3 Confident in! information. 

The State plan shall: 

(a) Contain an assurance that all in¬ 
formation as to personal facts and cir¬ 
cumstances obtained by the State or lo¬ 
cal staff administering the program shall 
constitute privileged communications 
and, except when divulgence is necessary 
in order to notify SSA as to whether a 
child's disability is continuing under the 
SSI program, shall be held confidential 
and not be divulged without the individ¬ 
ual’s consent except as may be neces¬ 
sary to provide services to individ¬ 
ual children: Provided , That, informa¬ 
tion may be disclosed in summary, sta¬ 
tistical or other form which does not 
identify particular individuals; and 

<b) Incorporate by reference suitable 
State regulations or other appropriate 
safeguards to carry out the provisions of 
paragraph (a) of this section. 


(e) No funds may be used to pay for 
the costs of construction of a facility. 

<f) The plan shall define the criteria 
to be utilized to determine which disabled 
children will receive priority for services, 
taking into consideration items 1 through 
3 below. When resources are available, 
how f ever, a State may not use the criteria 
to restrict the delivery of services to 
eligible children: 

< 1) The relationship between the geo¬ 
graphic location of the disabled child and 
the location of resources needed to pro¬ 
vide services to the child; 

(2) The availability of other Federal 
and non-Federal resources; and 

(3) The degree to which the services 
will enhance the child’s ability to benefit 
from subsequent education or training, or 
enhance his opportunities for self-suf¬ 
ficiency or self-support as an adult. 

§ 51 a.308 Statement of program objec¬ 
tives. 

The State plan shall contain state¬ 
ments of measurable objectives for ac¬ 
tivities undertaken during the program 
vear pursuant to §§ 51a.305 through 51a.- 
309. 

§ 51a.309 Coordination whit other agen¬ 
cies. 

The State plan shall assure that co¬ 
operative agreements are made with each 
Federal. State, or local public agency 
which provides sjrvices to disabled chil¬ 
dren including, but not limited to, the 
State programs for: Developmental Dis¬ 
abilities; Vocational Rehabilitation: 
medical assistance (Title XIX, Social 
Security Act) including the Early and 
Periodic Screening, Diagnosis and Treat¬ 
ment Program; Education of the Handi¬ 
capped; and Maternal and Child Health 
and Crippled Children’s Services; mental 
health; and services for the blind. The 
purpose of the cooperative agreements is 
to assure that services under the plan are 
coordinated with all principal public and 
private State and local agencies provid¬ 
ing sendees to disabled children and that 
all reasonable efforts are made to utilize 
existing services and to obtain financial 
support from such agencies. The agree¬ 
ments must be in writing and include as 
a minimum the following: 

(a) A statement of the mutual objec¬ 
tives and respective responsibilities of 
each agency including a description of 
the services the agency is to provide at 
the State and local level; 

(b) A system for reciprocal referrals; 

(c) A mechanism for financing services 
rendered; 

(d) A system to ensure the exchange of 
reports on services provided; 

(e) The joint evaluation of services as 
well as policies and activities that affect 
the cooperative work of the parties; 

(f) Periodic reviews of the agreement; 
and 

(g) A mechanism for ensuring contin¬ 
uing and close cooperation, including the 
designation of staff members responsible 
for liaison activities at both the State 
and local levels. 


Payments to States for costs incurred 
in the implementation of the State plan 
must conform to the requirements set 
forth below: 

(a) Not more than 10 percent of the 
funds available under this subpart shall 
be used for counseling, referral, and es¬ 
tablishing and monitoring of individual 
service plans as described in § 5la.306. 


§ 5la.31 l Subim**ion of budget* by 
State agencies* 

Prior to the beginning of each fiscal 
year, the State agency shall submit, upon 
official forms and in accordance with 
procedures established by the Secretary, 
an annual budget, appropriately docu¬ 
mented and supported, of all funds to be 
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expended under the State plan during 
such fiscal year. 

§ 51a.315 Kates of payment for medical 
care, appliances, and convalescent 
am! foster home care. 

The State plan shall incorporate by 
reference the schedule of rates and the 
methods utilized by the State agency in 
establishing and substantiating that 
rates of payment for services provided 
under the State plan are reasonable and 
necessary to maintain the standards re¬ 
lating to personnel and facilities estab¬ 
lished pursuant to § 51a.317. 

§ 51 n.316 Payment for inpatient lios- 
pilnl services. 

The State plan shall contain an assur¬ 
ance that payment for inpatient hospital 
services provided under the plan shall be 
the reasonable cost of such services which 
shall be developed by the State and in¬ 
cluded in the plan. The reasonable cost 
of any such services shall not exceed the 
amount which would be determined un¬ 
der Section 1861 (v) of the Act as the rea¬ 
sonable cost of such services for purposes 
of title XVIII. 

§ 51a.317 Standards relating to person¬ 
nel and facilities. 

The State plan shall incorporate by 
reference the standards required for per¬ 
sonnel and facilities to be utilized in the 
provision of services under the plan. 
These standards for personnel and facili¬ 
ties must be those which (a) are found, 
upon investigation by the State agency, 
to be best adapted for the attainment of 
the specific purpose; (b) assure a reason¬ 
ably high standard of care; (c) meet 
State and local licensing laws; and (d) 
are in substantial accordance with na¬ 
tional standards as accepted or pre¬ 
scribed by the Secretary. 
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§ 51u.318 Authorization of service. 

The State plan shall contain an assur¬ 
ance that all services purchased for indi¬ 
viduals under the plan will be authorized 
by employees of the State agency, or by 
employees of the local public agency ad¬ 
ministering a part of the plan locally un¬ 
der the supervision of the State agency, 
before the services are provided; and that 
records of such authorizations will be re¬ 
tained by the State or local public agency 
as part of the individual's case record. 

§ 5Ja.3]9 Custody of and accounting 
for Federal funds. 

(a) The State Treasurer or official ex¬ 
ercising similar functions for the State 
shall receive and provide for the custody 
of all funds paid to the State under this 
subparfc, subject to requisition or dis¬ 
bursement thereof by the State agency 
for State plan purposes. 

(b) The State plan shall incorporate 
by reference such written fiscal control 
and fund accounting procedures as are 
necessary to assure the proper disburse¬ 
ment of and accounting for funds paid 
to the State under this subpart. Such 
procedures shall provide for an accurate 
and timely recording of receipts of Fed¬ 
eral funds paid to the State for expendi¬ 
tures incurred or to be incurred under 
the approved plan, of the amounts and 
purposes of expenditures made in carry¬ 
ing out such plan, and of any unearned 
balances of Federal funds paid to the 
State. In addition, adequate information 
must be provided to show exclusion from 
expenditures claimed for Federal partici¬ 
pation of those costs for which payments 
have been received or are due under other 
Federal grants or contracts or which are 
required or used to match other Federal 
funds. 

§ 51 n.320 Nondiscrimination. 

(a) Attention is called to the require¬ 
ments of Title VI of the Civil Rights 


Act of 1964 (78 Stat. 252. 42 U.S.C. 2000d 
et seq.) and in particular section 601 of 
such Act which provides that no person 
in the United States shall on the grounds 
of race, color, or national origin be ex¬ 
cluded from participation in, be denied 
the benefits of, or be subjected to dis¬ 
crimination under any program or ac¬ 
tivity receiving Federal financial assist¬ 
ance. A regulation implementing such 
title VT, which is applicable to activities 
supported by funds provided under this 
subpart, has been issued by the Secre¬ 
tary with the approval of the President 
(45 CFR Part 80). Nor shall any person 
be denied employment in or by such pro¬ 
gram or activity so receiving Federal 
financial assistance on the ground of age, 
creed, or marital status. 

(b) Attention is called to the re¬ 
quirements of Section 504 of the Re¬ 
habilitation Act of 1973, which provides 
that no otherwise qualified handicapped 
individual in the United States shall, 
solely by reason of his handicap, be ex¬ 
cluded from participation in, be denied 
the benefits of, or be subjected to dis¬ 
crimination under any program or ac¬ 
tivity receiving Federal financial assist¬ 
ance. Regulations implementing section 
504, which is applicable to activities 
supported by funds provided under this 
subpart, have been issued by the Secre¬ 
tary (45 CFR Part 84). 

§ 51 a.321 Applicability of 45 CFR Pari 
74. 

Except as otherwise provided for by 
the regulations of this subpart, the pro¬ 
visions of 45 CFR Part 74, establishing 
uniform administrative requirements 
and cost principles, shall apply to all 
funds made available under this subpart. 

[FR Doc.77-36568 Filed 12-15-77;8:45 am) 
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[ 4110-02 ] 

Title 45—Public Welfare 

CHAPTER I—OFFICE OF EDUCATION, DE¬ 
PARTMENT OF HEALTH, EDUCATION, 
AND WELFARE 

PART 171—INSTRUCTIONAL EQUIPMENT 
GRANTS FOR INSTITUTIONS OF HIGHER 
EDUCATION 

AGENCY: U.S. Office of Education, 
HEW. 

ACTION: Final Regulation. 

SUMMARY: This regulation establishes 
alternate methods of determining 
whether statutory maintenance of effort 
requirements have been met by institu¬ 
tions of higher education participating 
in the instructional equipment grants 
program. It also sets out criteria of gen¬ 
eral applicability on the basis of which 
the Commissioner may waive compliance 
by an institution with the maintenance 
of effort requirements. The regulation is 
necessary to implement recent amend¬ 
ments to the Higher Education Act. 

EFFECTIVE DATE: Pursuant to Section 
431(d) of the General Education Provi¬ 
sions Act, as amended (20 U.S.C. 1232 
(d)), this regulation has been trans¬ 
mitted to the Congress concurrently with 
this publication in the Federal Register. 
That section provides that regulations 
subject thereto shall become effective on 
the forty-fifth day following the date of 
transmission, subject to the provisions 
therein concerning Congressional action 
and adjournment. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Frank A. Stevens, Chief, LEPRB, Divi¬ 
sion of Library Programs, OLLR. Tel. 
202-245-9530. 

SUPPLEMENTARY INFORMATION: 
Section 157 of the Education Amend¬ 
ments of 1976 (Pub. L. 94-482) amended 
Section 604 of the Higher Education Act 
(20 U.S.C. 1124) to provide alternative 
methods for computing maintenance of 
effort with respect to applications for 
grants for instructional equipment and 
to require the Commissioner to estab¬ 
lish basic criteria for making determina¬ 
tions to waive the maintenance of effort 
requirement. 

A Notice of Proposed Rulemaking was 
published in the Federal Register on 
Tuesday, June 28, 1977 (42 FR 32812). 
Comments were invited on the proposed 
rule. 

Comments and Responses 

In general, all the commenters were 
in agreement with the changes set out 
in the proposed rule. Some, however, 
made additional suggestions. 

SECTION 171.3 CONDITIONS FOR GRANT 
APPROVAL 

Comment. One commenter, whose in¬ 
stitution receives biennial funding and 
is permitted to make shifts in expendi¬ 
tures between the two years of each bien¬ 
nium, felt that the waiver provision 
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would not be applicable to such a case, 
since reduction in expenditures would be 
on a recurring, rather than a one time 
basis. The commenter suggested that 
paragraph (c) (2) of § 171.3 be amended 
to substitute the word “either” for the 
word “second” in order to alleviate this 
situation. 

Response. No change in the regulation 
is deemed necessary for two reasons. 
First, the wording of § 171.3(c) (2) is 
based on the statute. Secondly, with re¬ 
spect to the commenter’s concern about 
the waiver provision, the letter states 
that shifts in funding between the first 
and second year of each biennium are 
permitted when “unexpectedly higher 
costs occur in the first year.” Section 
171.4, as written, could cover this, either 
under one of the criteria specifically set 
out in the regulation, or under the “spe¬ 
cial and unusual circumstances” clause. 

Comment . One commenter recom¬ 
mended that the Commissioner make 
clear in the regulation that he did not 
waive all maintenance of effort. Further, 
the commenter suggested that any year 
in which a waiver of maintenance of 
effort is granted should not be counted 
as a base year for any succeeding appli¬ 
cation. 

Response. The statute authorizes the 
Commissioner to waive maintenance of 
effort in accordance with criteria of gen¬ 
eral applicability. If an institution can 
meet one of these criteria, and requests 
a waiver, the Commissioner is authorized 
to waive all maintenance of effort during 
the prior relevant years. 

The year in which a waiver has been 
granted under either of the above pro¬ 
visions must be counted as a base year 
under the statutory language of the 
maintenance of effort provision, which 
requires that the amount spent by the 
applicant from current funds for instruc¬ 
tional and library purposes in each of the 
two most recent successive years for 
which actual expenditures are available 
is equal to or greater in the second of 
those years than in the first. 

SECTION 171.4 WAIVER OF MAINTENANCE OF 
EFFORT 

Comment. One commenter recom¬ 
mended that the State commissions be 
given authority to determine waivers of 
maintenance of effort. 

Response . No change is made in the 
regulation. The regulatory language is 
based on the statute which authorizes 
the Commissioner to waive the require¬ 
ment in accordance with criteria of gen¬ 
eral applicability. It is expected that the 
State commissions, in determining pri¬ 
orities under the State plan, will also 
review the circumstances affecting any 
institution requesting a waiver and will 
make recommendations to the CommLs- 
sioner respective to granting such 
waivers. 

Comment. One commenter suggested 
that the State commissions be given 
some authority to make judgmental de¬ 
cisions relative to an application meeting 
the conditions set out in the waiver cri¬ 
teria. 


Response. The Commissioner will de¬ 
cide whether to grant a waiver based in 
part on the recommendation of the State 
commissions. It is expected that the 
State commission, in recommending the 
waiver under the appropriate criterion 
or because of special and unusual cir¬ 
cumstances, will justify its recommenda¬ 
tions in terms of actual conditions af¬ 
fecting the institution. 

Comment. One commenter asked 
whether the State commissions were to 
interpret “major cut,” under § 171.4(b) 

(4) and “serious drop” under § 171.4(b) 

(5) . Further, the commenter asked 
whether “special and unusual circum¬ 
stances” covered circumstances other 
than those enumerated in subsections 
(b)(1) through (b)(6) of §171.4. 

Response. As the response given above 
to another commenter indicates, it will 
be the responsibility of a State commis¬ 
sion to justify a recommendation for 
waivers. This means that the State com¬ 
mission will make the initial interpreta¬ 
tion as to whether the circumstances 
provide grounds for recommending the 
waiver. As to the commenter’s second 
question, the regulation states that spe¬ 
cial and unusual circumstances include, 
but are not limited to, the enumerated 
reasons. 

Comment. One commenter suggested 
that a cut in State or institutional appro¬ 
priations not be a factor in waiving 
maintenance of effort because to allow it 
would permit Federal funds to be used as 
a substitute for State expenditures, and, 
therefore. § 171.4(b) (4) should be 
deleted. 

Response. In developing criteria of 
general applicability for waiver of the 
maintenance of effort requirement, the 
Commissioner was concerned about the 
effect of cut-backs in income of institu¬ 
tions of higher education on the instruc¬ 
tional program they offered, no matter 
what the source of the cut-back. Since 
grants under this program are made only 
in response to an application for funds, 
it was the Commissioner’s belief that 
even if there were a cut in State funding, 
a State institution should not be pre¬ 
vented from applying for needed instruc¬ 
tional or closed circuit television equip¬ 
ment, nor from receiving a waiver of the 
maintenance of effort requirement, if 
the waiver is justified. 

Comment. One commenter wished to 
know whether § 171.4(b) (4) covered pri¬ 
vate as well as State funded institutions. 
The commenter also asked whether sub¬ 
section (b)(6) included under “natural 
or other disasters,” energy emergencies 
that necessitate an alteration in ex¬ 
penditures. 

Response. Subsection (b)(4), in re¬ 
ferring to “other budgeted income” as 
well as to State or institutional appro¬ 
priations is intended to cover the income 
sources of private as well as public in¬ 
stitutions. As for justifying a waiver on 
the basis of extraordinary expenditures 
to meet energy costs, the facts of a spe¬ 
cific case would have to be known before 
an answer could be given. 
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State Plan Amendments 

By memorandum of August 1,1977, the 
Commissioner has notified the State 
commissions of the necessity of amend¬ 
ing their State Plans in conformity with 
the statutory amendments concerning 
maintenance of effort in time to be effec¬ 
tive with respect to applications for fund¬ 
ing from fiscal year 1978 appropriations. 

(Catalog of Federal Domestic Assistance Pro¬ 
grams 13.518, Higher Education Instructional 
Equipment.) 

Note. —The U.S. Office of Education has 
determined that this document does not con¬ 
tain a major proposal requiring preparation 
of an Inflation Impact Statement under Ex¬ 
ecutive Order 11821 and OMB Circular A-107. 

Dated: October 3, 1977. 

Ernest L. Boyer, 

United States Commissioner 
o/ Education. 

Approved: December 5. 1977. 

Joseph A. Califano, Jr., 

Secretary of Health , Education , 
and Welfare . 

Part 171 of Chapter I of Title 45 of the 
Code of Federal Regulations is amended 
as follows: 

1. The Table of Contents is revised to 
read: 

Sec. 

171.1 Definitions. 

171.2 General provisions. 

171.3 Conditions for grant approval. 

171.4 Waiver of maintenance of effort. 

171.5 Submission and processing of appli¬ 

cations. 

171.6 Criteria for standards and methods 

to determine relative priorities of 
eligible projects. 

171.7 Criteria for standards and methods 

to determine Federal shares of eli¬ 
gible projects. 

171.8 Fiscal control and fund accounting 

procedures. 


Sec. 

171.9 Retention of records. 

171.10 State plans. 

171.11 Determination of costs eligible for 

Federal participation. 

Authority: Secs. 601-609, 1201-1204 of 
Pub. L. 89-329, as amended, 79 Stat. 1201- 
1266. 1269-1270 as amended (20 U.S.C. 1121- 
1129, 1141-1142b), unless otherwise noted. 

2. Section 171.3(c) is revised to read 
as follows: 

§ 171.3 Condition* for grant approval. 

• • • • # 

(c) (1) That the applicant has met the 
maintenance of effort requirement unless 
a waiver of maintenance of effort has 
been granted in accordance with § 171.4. 

(2) An applicant meets the mainte¬ 
nance of effort requirement when it 
shows that it has spent from current 
funds for instructional and library pur¬ 
poses in each of the two most recent 
successive years for which actual ex¬ 
penditures are available, an amount In 
the second of those years which is equal 
to or greater than the amount It spent 
for such purposes in the first of those 
years. Personnel costs are not to be in¬ 
cluded. 

<3) Maintenance of effort under para-, 
graph <c) (2) of this section may be 
shown by comparing either: 

(i) The total expenditures in each of 
the two years; or 

(ii) The total expenditures, divided by 
the full-time equivalent number of stu¬ 
dents, in each of the two years. 

• • * • • 

§§ 171 .*1—171.10 l Redesignated J 

3. Sections 171.4 through 171.9 are 
redesignated §§ 171.5 through 171.10 re¬ 
spectively. 

4. Section 171.4 is added to read as 
follows: 


§ 171.4 Waiver of maintenance of «'fTort. 

(а) If the Commissioner determines, 
upon finding and recommendation by 
the State Commission, made in accord¬ 
ance with a provision set forth in the 
State Plan, that there are special and 
unusual circumstances which prevent the 
applicant from meeting the maintenance 
of effort requirement set out in § 171.3 
(c), the Commissioner may waive the re¬ 
quirement. 

<b) Special and unusual circumstances 
constituting a basis for a waiver, include, 
but are not limited to, the following: 

(1)A new or relatively new institution 
has incurred, during the base year, large 
costs for instructional equipment asso¬ 
ciated with the establishment of the in¬ 
stitution; 

<2) An older institution, after under¬ 
going substantial increases in enrollment 
or in program activity requiring an un¬ 
usually higher level of instructional 
equipment and library expenditures for 
a temporary period of time, lowers 
these expenditures to a level adequate 
to maintain normal standards of opera¬ 
tion ; 

(3) An older institution, after making 
large “one time” expenditures for in¬ 
structional and library purposes, i.e., 
major equipment or facility acquisitions, 
lowers these expenditures to a level ade¬ 
quate to maintain normal standards of 
operation: 

(4) A major cut in State or institu¬ 
tional appropriations or other budgeted 
income, requires the applicant to make a 
drastic alteration in expenditures; 

(5) A serious d**op in student enroll¬ 
ment or program activity occurs which is 
brought about by factors not controllable 
by the applicant; or 

(б) A natural or other disaster requires 
the applicant to make a drastic altera¬ 
tion in expenditures. 

(20 U.S.C. 1124(c).) 

|FR Doc-77-34495 Filed 12-15-77:8:45 amj 


FEDERAL REGISTER, VOL 42, NO. 242—FRIDAY, DECEMBER 16, 1977 












FRIDAY, DECEMBER 16, 1977 

PART V 



SECURITIES AND 
EXCHANGE 
COMMISSION 


BANK HOLDING 
COMPANIES AND 
BANKS 


Form and Content of Financial 
Statements; Proposed Requirements 

















63578 


PROPOSED RULES 


[8010-01] 

SECURITIES AND EXCHANGE 
COMMISSION 

[ 17 CFR Part 210 ] 

| Release Nos. 33-5886, 34-14238, 35-20307. 
IC-10052J 

FORM AND CONTENT OF FINANCIAL 
STATEMENTS OF BANK HOLDING COM¬ 
PANIES AND BANKS 

Proposed Requirements 

AGENCY: Securities and Exchange 
Commission. 

ACTION: Proposed rules. 

SUMMARY: In April 1977, a proposed 
new Article 9 of Regulation S-X contain¬ 
ing requirements as to form and content 
of financial statements of bank holding 
companies and banks was published for 
comment. Upon review and considera¬ 
tion of the comments received, the pro- 
loosed requirements have been extensive¬ 
ly revised and are now reissued for com¬ 
ment. It is expected that the proposed 
requirements, as revised, will result in 
more informative financial statements 
for investors and potential investors in 
securities of these companies. 

DATE: Comments on or before February 
28, 1977. 

ADDRESS: Comments in triplicate to 
George A. Fitzsimmons, Secretary, Se¬ 
curities and Exchange Commission, 
Washington, D.C. 20549. All comments 
will be available for public inspection 
(File No. S7-732). 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Lawrence J\ Bloch, Assistant Chief 
Accountant, Securities and Exchange 
Commisssion, Washington, D.C. 20549, 
202-755-1182. 

SUPPLEMENTARY INFORMATION: 
General 

In a release issued on April 21, 1977, 1 * 
the Commission proposed amendment of 
the financial statement requirements of 
Regulation S-X (17 CFR Part 210) by 
the addition of a completely revised Ar¬ 
ticle 9 (17 CFR 210.9-01 to 9-05) to be 
applicable to bank holding companies 
and banks. The proposal was intended to 
replace the existing Article 9 which re¬ 
lies in major part on provisions of Regu¬ 
lation F of the Board of Governors of the 
Federal Reserve System (12 CFR Part 
206). The principal purpose of the pro¬ 
posal was to establish requirements in 
Regulation S-X for statements of bank 
holding companies in view of the in¬ 
creased complexity of their operations. 

Over 160 letters of comment were re¬ 
ceived including 132 from bank hold¬ 
ing companies and banks. Letters were 
also received from the three Federal 
bank regulatory agencies, banking 
associations, public accounting firms, 


1 Release Nos. 33-5823. 34-13459, 35-19995, 

IC-9730 (42 FR 21809; April 29, 1977). 


and accounting organizations. Comments 
on the proposal covered a wide range of 
topics and reflect the varying concerns 
of the respondents. The Commission has 
considered these comments and has ex¬ 
tensively revised the proposed Article 9. 
In view of the changes it is deemed ap¬ 
propriate to reissue the proposed Article 
9 for comment. 

Although originally it had been hoped 
that the proposal could be adopted so as 
to be applicable to financial statements 
for years ending on December 31, 1977, 
this reissuance of the proposal for com¬ 
ment has the effect of deferring its ulti- 
mated adoption. It is now expected that 
the revised article will not be effective 
for periods ending before June 30, 1978. 

Comments and Changes 

BALANCE SHEET 

The proposal was intended to be appli¬ 
cable to both consolidated and unconsoli¬ 
dated financial statements of bank hold¬ 
ing companies. Comments were received 
that some of the specific disclosures 
called for relating to nonbanking activ¬ 
ities were unnecessary and inappropriate 
for an understanding of the holding com¬ 
pany's operations and further that in¬ 
cluding provisions for consolidated and 
unconsolidated statements in this arti¬ 
cle was a combination of requirements 
for disparate entities. Reference to dis¬ 
closure requirements related to holding 
company accounts have been deleted and 
a new provision added that holding com¬ 
pany only statements are to be prepared 
in accordance with Article 5 of Regula¬ 
tion S-X. It is provided, however, that on 
the holding company statements invest¬ 
ment advances and income related to 
bank subsidiaries should be shown sepa¬ 
rately from amounts related to other 
subsidiaries, and that dividends from 
subsidiaries and other investees should 
be reported as the first item on the in¬ 
come statement while the related equity 
in undistributed earnings would be re¬ 
ported at the bottom of the statement. 

receivables from officers, directors and 

OTHERS 

Many comments addressed the pro¬ 
posed reporting of loans to officers, direc¬ 
tors, employees and certain others (in¬ 
siders) on the balance sheet and in 
Schedule IH. A number of changes have 
been made reflecting these comments. 
The proposal called for separate report¬ 
ing of insider loans as part of other as¬ 
sets, but many comments pointed out 
that these loans generally were made on 
the same terms as loans to unassociated 
persons and that they should not be ex¬ 
cluded from the loans receivable. The 
revision now includes all loans in one 
caption with a provision for disclosure of 
the aggregate amount of insider loans in 
a note if they exceed 5 percent of stock¬ 
holders' equity. 

The requirement for Schedule tti 
which calls for disclosure of amounts due 
from insiders has been revised to call for 
reporting of amounts receivable from in¬ 
dividuals w T hich exceed the lesser of 
$500,000 or 2 V 2 percent of stockholders* 


equity. The requirement for both the bal¬ 
ance sheet disclosure and schedule re¬ 
porting has been changed to make it 
clear that in addition to amounts owed 
directly by insiders, amounts to be re¬ 
ported extend to corporations, ventures 
or other organizations in which they 
have ownership interests, trusts and 
estates in which they are involved, and 
to relatives living in their home. 

This insider disclosure is for financial 
statement purposes and does not resolve 
the matter of the deletion of the excep¬ 
tion from disclosure for transactions in¬ 
volving loans when the issuer or any of 
its subsidiaries is engaged primarily in 
the business of lending which was raised 
in Release No. 33-5758, November 2,1976. 

BALANCE SHEET FORMAT 

The requirement for classification of 
assets and liabilities to show earning as¬ 
sets apart from other assets, and deposits 
and borrowed funds apart from other li¬ 
abilities has been deleted because of dif¬ 
ficulties in clearly differentiating be¬ 
tween earning and noneaming assets. 
The general order of the balance sheet 
has been changed so that assets are listed 
by their relative liquidity. 3 The number 
of separate captions has been reduced 
by combining a number of captions into 
other asset and other liability categories. 

INVESTMENT SECURITIES 

Many comments suggested that par¬ 
enthetical disclosure of market value of 
investment securities on the balance 
sheet was not necessary since these se¬ 
curities are purchased to be held to ma¬ 
turity. Market value, however, is an aid 
to the evaluation of this asset. This dis¬ 
closure should not be relegated to a note 
and this suggested change has not been 
made. 

In response to many comments, the re¬ 
quirement for disclosure of concentra¬ 
tion of investments in securities of a spe¬ 
cific issuer has been increased from 5 
percent to 10 percent of stockholders’ 
equity. 

TRADING ACCOUNT SECURITIES 

Many commenters viewed the proposed 
requirement for stating trading account 
securities at market value to be an in¬ 
tervention into the standard setting 
process. The amounts are usually not 
material and consequently we have 
changed this provision to permit the use 
of cost, lower of cost or market. We be¬ 
lieve that the use of market value. how r - 
ever, is the most appropriate basis since 
it is consistent with the manner of oper¬ 
ation of such an account. The elimina¬ 
tion of alternatives of this nature is 
appropriate and we will recommend that 
the Financial Accounting Standards 
Board consider the matter. 


a The order of the balance sheet captions 
and also the format of the income statement 
are suggested presentations, but the state¬ 
ments may be filed in such form and order as 
will best indicate their significance and char¬ 
acter. Significant departure from the Regu¬ 
lation S-X format should be discussed with 
the Commission staff. (See 5 210.3-01 (a).) 
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LOANS 

Many commenters were concerned 
that the categories by which loans were 
to be reported on the balance sheet and 
interest income on the income statement 
were derived from regulatory require¬ 
ments and were not representative of 
categories used by banks in the operation 
of their business. It was asserted that 
accounting systems were not designed to 
produce information in this detail. One 
of the banking organizations comment¬ 
ing on the proposal suggested the follow¬ 
ing as being more appropriate for the 
purpose of reporting to investors: 

Commercial, financial and agricultural. 

Real Estate—construction. 

Real Estate—mortgage. 

Consumer. 

Foreign. 

These categories are less detailed than 
those originally proposed and represent 
a condensation of the regulatory require¬ 
ments. The revised proposal calls for 
disclosure of loans and loan interest in¬ 
come in these categories. In addition, 
however, financial or agricultural loans 
would be stated separately if either cate¬ 
gory exceeds 10 percent of total loans, 
and any other loan category should be 
stated separately regardless of relative 
size if necessary to disclose any unusual 
risk concentration. Comments are re¬ 
quested as to the appropriateness of 
these or other categories. In this con¬ 
nection any comparable change in Guides 
61 and 3 would be a prospective one. A 
newly added provision would permit the 
use of a series of categories other than 
those specified if considered to be a 
more appropriate presentation provided 
that the reason for such alternate is fur¬ 
nished in a note. 

Another change in this area permits 
lease financing to beincluded in one of 
the aforemetioned loan categories or 
presented separately. 

DEPOSITS 

Due to a significant number of com¬ 
ments the proposal has been revised to 
call for separate disclosure of time and 
savings deposits. 

'other stockholders' equity 

In response to a number of comments, 
we have dropped the provision for ex¬ 
clusion from retained earnings, un¬ 
appropriated, of amounts which have 
been capitalized in the accounts of a 
subsidiary bank. Although a requirement 
of this nature is not covered by gen¬ 
erally accepted accounting principles, we 
believe that it has merit and will recom¬ 
mend its consideration by the Financial 
Accounting Standards Board. It should 
be noted that § 210.3-16(h), which calls 
for reporting restrictions on the avail¬ 
ability of retained earnings for dividend 
purposes, applies to bank holding com¬ 
panies and banks as well as to all other 
companies. 
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Income Statement 

INCOME STATEMENT FORMAT 

There has been no basic change in the 
format of the proposed income state¬ 
ment; however, many captions and in¬ 
structions have been revised and re¬ 
stated. 

INTEREST AND FEES ON LOANS 

As noted in the comments above on 
loans, the categories to be used for de¬ 
tailed reporting of loans and interest on 
loans have been revised so that there 
now w r ould be only five categories. 

INTEREST ON LONG-TERM DEBT 

Many commenters stated that interest 
on a bank premises mortgage should be 
classified with other interest on long¬ 
term debt, and such a change is reflected 
in the revised proposal. Many banks have 
the flexibility of financing bank premises 
either with a mortgage or from general 
funds and having financed premise out 
of general funds, then have the ability 
to subsequently obtain funds by morgag- 
ing their bank premises. In view of the 
ready availability of these alternatives 
it appears appropriate to report all in¬ 
terest on long-term debt in the same 
expense caption. 

SECURITIES GAINS AND LOSSES 

In the proposal securities gains and 
losses were proposed to be reported as an 
element of other revenue rather than as 
a separate category to be reported at the 
foot of the income statement as has been 
customary for some time. This change 
was based on a conclusion that such 
gains are a regular part of bank earn¬ 
ings and should not be set apart. It was 
also noted that the amounts have not 
been significant in recent years. The pro¬ 
posal has been revised to provide for con¬ 
tinued separate reporting of these gains 
in light of the comments received. We 
continue to believe, however, that a 
strong argument can be made that con¬ 
ceptually they are only one of several 
components of net income of a bank and 
not necessarily so significant as to merit 
separate reporting apart from the re¬ 
mainder of the operations. 

Foreign Activities 

In the definition and reporting re¬ 
quirements for foreign activities, we are 
applying the general criteria in the Fl“ 
nancial Accounting Standards Board’s 
Standard No. 14 on business enterprise 
segement reporting to the specific char¬ 
acteristics of banking. 

As stated in the original proposal in 
Release No. 33-5823, the definition of for¬ 
eign activties is intended to include loans 
and other revenue producing assets and 
transactions in which the debtor or cus¬ 
tomer is domiciled outside the United 
States. The definition would cover opera¬ 
tion^ located and conducted entirely out¬ 
side the United States as in the defini¬ 
tion of foreign operations in Standard 
No. 14 and would also cover loans made 
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from a location in the United States to a 
debtor located outside the United States. 
This latter provision recognizes the abil¬ 
ity of banks, at times, to place loans in a 
domestic or foreign office depending on 
the availability of funds. 

In response to some comment letters, 
the proposed definition has been revised 
to permit exclusion from foreign activi¬ 
ties of a loan to a debtor or customer 
domiciled outside the United States 
which is fully guaranteed as to principal 
or interest by a United States govern¬ 
ment agency or by a United States domi¬ 
ciled company which has the financial 
ability to meet the undertaking. This 
special definition for banks was not rec¬ 
ognized in the recent release on segment 
reporting a which adopted the FASB's 
definition and many letters noted this 
difference. It is intended that segment 
reporting for banks will be consistent 
with the Article 9 definition for foreign 
activities. This definition would apply 
prospectively also to the foreign opera¬ 
tions section of the statistical disclosure 
in Guides 61 and 3 which at present 
leave the definition of foreign operations 
to the registrant. 

The proposal called for reporting of 
revenue, expenses and income or loss 
before taxes related to foreign activities. 
Many comments suggested that this be 
changed to net income. What is involved 
in a number of instances is the reporting 
of operating results on a pretax basis 
and the effect of the allocation of tax 
benefits between domestic and foreign 
areas in arriving at net income. It ap¬ 
pears appropriate in this situation for 
both amounts to be reported. The 10 per¬ 
cent materiality test for determining dis¬ 
closure of foreign activities has been 
expanded to allow consideration of either 
pretax income or net income. 

A new requirement has been added for 
disclosure of specified assets and liabili¬ 
ties, revenue and income by significant 
geographic segments. As defined in 
Standard No. 14, a significant geographic 
segment is one for which assets, revenue 
or income exceed 10 percent of the com¬ 
parable amount in the related financial 
statements. 

In addition, the requirement for dis¬ 
closure of estimates and assumptions 
made in allocating revenue and expenses 
to foreign activities has been amplified 
by an additional requirement concern¬ 
ing the method of pricing money trans¬ 
fers in adjusting for funds generated or 
used. 

Although many letters objected to the 
requirement for allocation of a portion 
of the allowance for loan losses to for¬ 
eign loans, we believe that the relative 
significance of foreign loans in some 
banks and significant differences in 
their nature as against domestic loans 
are sufficient to warrant separate re¬ 
porting of charges, credits and the bal- 


5 42 FR 26010: May 20, 1977; Release No. 
33-6826. 34-13525. 35-20023, IC-9761; Indus¬ 
try and Homogeneous Georgraphlc Segment 
Reporting. 
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ance of the allowance. Since to some ex¬ 
tent a loss potential exists in any loan 
portfolio, it is inappropriate to present 
loans receivable in a financial statement 
without an accompanying allowance for 
losses. 4 

Other Matters 

Materiality tests have been revised so 
that balance sheet disclosures are based 
on stockholders’ equity and income state¬ 
ment disclosures are based on revenue. 

The requirement for schedule disclo¬ 
sure of supplementary income statement 
information (§210.12-16) has been 
eliminated since the specified disclosures 
are generally not applicable to banks. 

This proposal varies in certain details 
from some of the provisions of Guides 
62 and 3 principally in the proposed cat¬ 
egories for reporting loans and in the 
requirements for reporting foreign activ¬ 
ities. The loan categories are a conden¬ 
sation of the categories in Section III A 
of the guides: The definition of foreign 
activities would apply to the reporting 
required under Section VIII of the 
guides as well as to Article 9. In this con¬ 
nection. the staff will review the guides 
to eliminate unnecessary and duplicate 
requirements in 1978. 

Other commenters suggested that the 
requirements of § 210.4-02(e) for sep¬ 
arate financial statements for significant 
subsidiaries of a financial nature in¬ 
cluded in consolidated financial state¬ 
ments should be modified or eliminated. 
This may be appropriate especially in 
view of the business enterprise segment 
reporting requirements of FASB Stand¬ 
ard No. 14; however, it is not directly 
related to this proposal and will be con¬ 
sidered separately in 1978 . 

Many letters suggested that banks be 
exempted from the requirement for in¬ 
cluding a statement of changes in finan¬ 
cial condition with their financial state¬ 
ments. They argue that while an analysis 
of cash flows may be useful in a manu¬ 
facturing company it is not pertinent to 
banking as funds are in effect the stock 
in trade. In the case of a bank or bank 
holding company it is argued that the 
statement is little more than a listing of 
the increases and decreases of balance 
sheet items at the beginning and end of 
the year and does not reflect day-to-day 
fluctuations in deposits, overnight in¬ 
vestments and other transactions. It is 
represented that other information such 
as daily average balance sheets, invest¬ 
ment maturities, and interest sensitivity 
is more appropriate for the purpose of 
assessing a bank’s cash flows. 

Although the statement of changes in 
financial condition is required in the SEC 
forms applicable to filings of bank hold¬ 
ing companies (and all other registrants 
are well) the requirement was estab¬ 
lished originally by the Accounting 


4 In this connection Standard No. 14 states 
in paragraph 10(e) that "Asset valuation al¬ 
lowances such as the following shall be 
taken into account in computing the amount 
of an industry segment’s identifiable assets: 
Allowance for doubtful accounts, accumu¬ 
lated depreciation, and marketable securi¬ 
ties valuation allowance.'* 


Principles Board and has been endorsed 
by the FASB. .The statement is consid¬ 
ered a basic requirement for all com¬ 
panies and we believe that its discontinu¬ 
ance as a requirement for all companies 
or for a class of companies is a matter 
for consideration by the FASB. 

Although in many areas tills proposal 
calls for restatement of financial state¬ 
ments and other information presently 
included in notes or otherwise readily 
available, some other requirements may 
be difficult to develop retroactively. An 
example is the information on foreign 
activities based on the proposed new 
definition. Where retroactive application 
of a new requirement cannot be complied 
with except with great difficulty, the 
Commission will accept filings reflecting 
the new requirement prospectively. 

Registrants are reminded also that al¬ 
though the balance sheet or income 
statement requirements call for report¬ 
ing of certain specific captions, under 
§ 210.3-02 if the amount required to be 
shown with respect to an item is not 
material it need not be separately re¬ 
ported. 

Commission Action 

The Commission hereby proposes to 
amend Part 210 of Chapter II of Title 17 
of the Code of Federal Regulations by re¬ 
vising the table of contents, and by revis¬ 
ing § 210.12-32 as indicated below: 

PART 210—FORM AND CONTENT OF FI¬ 
NANCIAL STATEMENTS, SECURITIES ACT 
OF 1933, SECURITIES EXCHANGE ACT 
OF 1934, PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935, AND INVEST¬ 
MENT COMPANY ACT OF 1940 

1. The table of contents of Part 210 is 
revised as set forth below: 

Application or Regulation S-X (17 CFR 
Part 210) 


Bank Holding Companies and Banks 
Sec. 

210.9- 01 Application of 4$ 210.9-01 to 210.- 

9-06. 

210.9- 02 Balance sheets. 

210.9- 03 Income statements. 

210.9- 04 Foreign activities. 

210.0-05 What schedules are to be filed. 


For Bank Holding Companies and Banks 
210.12-32 Investment securities. 

2. In § 210.5-01 paragraph (a) (7) Ls 
revised, paragraph (b) is deleted, and 
paragraph (c) ls redesignated as (b) as 
set forth below: 

§210.3—01 Applirntion of §§ 210.3—01 
to 210.3-01. 

(a) • • • 

<7) Bank holding companies consoli¬ 
dated and banks (see 8§ 210.9-01 to 210.- 
9-05). Unconsolidated financial state¬ 
ments and schedules filed for bank 
holding companies shall be prepared in 
accordance with this article (§§ 210.5-01 
to 210.5-04), except as provided in 
9-01(b). 


• b) I Deleted] 

<o I Redesignated at <b) 1 


3. The Subpart entitled “Bank Hold¬ 
ing Companies and Banks,” containing 
§§ 210.9-01 through 210.9-05, is revised to 
read as follows: 

Bank Holding Companies and Banks 

§ 210.9—01 Application of §§ 210.9—01 
to 210.9-03. 

(a) Bank holding companies and 
hanks. This article shall be applicable to 
consolidated financial statements filed 
for bank holding companies and finan¬ 
cial statements of banks. 

(b) Financial statements filed for 
bank holding companies (unconsoli¬ 
dated) shall be prepared in accordance 
with §§ 210.5-01—210.5-04 except that: 

(1) On the balance sheet, the amounts 
presented for securities of and indebt¬ 
edness from and to affiliates and other 
persons at §§ 210.5-02-10, 210.5-02-11 
and 210.5-02-31 and on Schedules in. 
IV and X shall show investments and 
indebtedness from and to banks sepa¬ 
rately from amounts for other persons: 
and 

(2) On the income statement, divi¬ 
dends received from unconsolidated sub¬ 
sidiaries and 50 percent or less owned 
persons shall be shown as the first item 
on the statement, and the amount to be 
reported at § 210.5-03-17 shall be the 
equity in undistributed earnings of un¬ 
consolidated subsidiaries and 50 percent 
or less owned persons. Dividends and 
equity in undistributed earnings related 
to banks shall be shown separately from 
amounts for other persons. 

(c) The requirements of the general 
rules in §§ 210.1-01—210.1-02, 210.2-01— 
210.2-05, 210.3-01—210.3-17 and 210.4- 
01—210.4-08 shall be applicable except 
where they differ from requirements of 
§§ 210.9-01 and 210.9-05. 

§210.9—02 Balance >lieclK. 

Except as otherwise permitted by the 
Commission, the balance sheets filed for 
persons to w T hom this article is applica¬ 
ble shall comply with the following pro¬ 
visions (see paragraph (a) of § 210.3- 
01 ): 

Ass uts and Other Debits 

1. Cash and due Jrom hanks, (a) State 
separately (1) Interest bearing deposits In 
other banks and (2) noninterest bearing 
deposits. 

(b) State in a note the amount and terms 
of any deposits in other banks held as com¬ 
pensating balances against long- or short¬ 
term borrowing arrangements (see §§210.5- 
01 ). 

2. Investment securities, (a) State the ag¬ 
gregate book value of Investment securities 
ahowing parenthetically or otherwise on tbo 
balance sheet the aggregate amount on the 
basis of market quotations or fair value at 
the balance sheet date. 

(b) State in a note book value and value 
on the basis of market quotations or fair 
value of securities of (1) the U.S. Treasury; 
(2) U.S. Government agencies and corpora¬ 
tions; (3) states of the U.S. and political 
subdivisions; (4) other bonds, notes and 
debentures including obligations of foreign 
governments and political subdivisions; and 
(5) corporate stock (if material). 

(c) State in a note the basis by which 
book value ls determined. Bond premium 
shall be amortized and discount shall be 
accredited. 
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<d) Include securities pledged, loaned or 
sold under repurchase agreements and simi¬ 
lar arrangements. Exclude borrowed securi¬ 
ties and securities purchased under resale 
agreements or similar arrangements. 

te) State in a note the name of Issuer, 
aggregate book value and aggregate amount 
on the basis of market quotations or fair 
value of the securities of any Issuer for 
which the aggregate book value exceeds ten 
percent of stockholders’ equity of the per¬ 
son. For the purpose of this disclosure, the 
term “issuer” shall have the meaning given 
In Section 2(4) of the Securities Act of 1033, 
except that (1) any state of the United 
States and Its agencies shall be considered as 
one issuer. (2) a political subdivision of a 
State of the United States and Its agencies 
shall be considered as one Issuer, and (3) a 
foreign government and its agencies and 
political subdivisions shall be considered as 
one Issuer. For purposes of determining 
amounts to be reported, securities guaran¬ 
teed by or considered liabilities or moral 
obligations of another entity shall be con¬ 
sidered as securities of both the issuer and 
the guarantor or obligor. Information need 
not be given as to securities of the U.S. 
Government and U.S. Government agencies 
and corporations. Consideration shall be 
given to disclosure of risk characteristics of 
the securities of an Issuer and of differences 
in risk characteristics of different Issues of 
securities of an issuer as may be appropriate. 

3. Trading account securities. State in a 
note whether securities In dealer trading ac¬ 
counts are valued at (a) cost, (b) lower of 
cost or market, or (c) market. If cost basis 
is used, state parenthelcally or otherwise on 
the balance sheet the aggregate amount on 
the basis of market quotations or fair value 
at the balance sheet date. 

4. Other short-term investments, (a) State 
the aggregate value of Federal funds sold 
and securities purchased under resale agree¬ 
ment or similar arrangements. All securities 
purchased under transactions of this type 
shall be included regardless of (1) whether 
they are called simultaneous purchases and 
sales, buybacks, turnarounds, overnight 
transactions, delayed deliveries, or other 
terms signifying the same substantive 
transaction, and (2) whether the transac¬ 
tions ore with the same or different institu¬ 
tions if the purpose of the transaction is 
to resell Identical or similar securities. 

(b) Federal funds sold and purchases of se¬ 
curities under resale agreements shall be 
reported gross and not netted against pur¬ 
chases of Federal funds and sales of securi¬ 
ties under repurchase agreements. 

5. Loans, (a) State separately (1) total 
loans and (2) allowance for loan losses. 

(b) State on the balance sheet or In a 
note the amount of loans in each of the 
following categories: 

(1) Commercial, financial and agricultural. 

(2) Real estate—construction. 

(3) Real estate—mortgage. 

(4) Consumer. 

(5) Foreign. 

(c) (1) Include under the real estate-con¬ 
struction category loans secured by real es¬ 
tate which are made for the purpose of fi¬ 
nancing construction of real estate and land 
development projects. 

(2) Include under the real estate-mort¬ 
gage category loans payable In monthly or 
quarterly Installments and secured by de¬ 
veloped Income property and personal resi¬ 
dences. 

(3) Include under the container category 
loans to Individuals generally repayable In 
monthly Installments. This category shall In¬ 
clude also but not be limited to Installment 
loans, credit card and related activities. In¬ 
dividual automobile loans, mobile home 
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loans and residential repair and moderniza¬ 
tion loans. 

(4) The amount to be reported for foreign 
loans shall agree with the total reported at 
§ 210.9-04(c) (1), 

(6) Include under the commercial, finan¬ 
cial and agricultural category all loans not 
Included in another category. This category 
shall include but not be limited to loans 
to real estate investment trusts, mortgage 
companies, banks and other financial Insti¬ 
tutions; loans for carrying securities; and 
loans for agricultural purposes. 

(d) State separately financial or agricul¬ 
tural lo&ns If the total of either category 
exceeds ten percent of total loans. State sepa¬ 
rately any other loan category regardless of 
relative size If necessary to reflect any un¬ 
usual risk concentration. 

(e) Lease financing may be Included In 
one of the above loan categories or in a 
separate category. 

(f) If the amount exceeds 5 percent of 
stockholders’ equity, state In a note the ag¬ 
gregate amount of loans owed by persons re¬ 
lated to the reporting person and its affiliates 
as underwriters, promoters, directors, offi¬ 
cers, employees, and principal holders (other 
than affiliates) of equity securities. The ag¬ 
gregate amount shall include (but not be 
limited to) loans to the foregoing persons 
and to (1) any corporation, venture or or¬ 
ganization of which one of the foregoing per¬ 
sons Is a partner or is, directly or Indirectly, 
the beneficial owner of 10 percent or more 
of any class of equity securities, (2) any 
trust or other estate in which one of the 
foregoing persons has a substantial beneficial 
interest or as to which such person serves as 
trustee or in a similar fiduciary capacity and 
(3) any relative or spouse who has the same 
home as such person. 

(g) Unearned income shall be deducted 
separately from total loans or netted against 
the specific loan categories to which It Is 
related. 

(h) A series of categories other than those 
specified In (b) above may be used to pre¬ 
sent details of loans If considered a more ap¬ 
propriate presentation. The reason for such 
change shall be furnished in a note. The 
provisions of (d). (e), (f), and (g) above 
shall be compiled with. 

(1) For each period for which an Income 
statement is filed furnish in a note a state¬ 
ment of changes In the allowance for loan 
losses showing balances at beginning and 
end of the period, provision charged to In¬ 
come, recoveries of amounts charged off and 
losses charged to the allowance. 

6. Bank premises and equipment, (a) State 
the aggregate cost of bank premises, equip¬ 
ment and leasehold improvements reduced 
by accumulated depreciation and amortiza¬ 
tion. 

(b) State separately In a note each major 
class used In the ordinary course of business 
such as land, building, equipment or lease¬ 
hold improvements; the accumulated de¬ 
preciation and amortization; and the basis 
of determining the amounts. 

7. Ctistomers ' acceptance liability, (a) 
State amounts receivable from customers 
on drafts and bills of exchange that have 
been accepted by a consolidated subsidiary 
bank or by other banks for the account of 
a consolidated subsidiary and that are out¬ 
standing—that Is, not held by the subsidiary 
bank, on the reporting date. (If held by the 
subsidiary bank, they should be reported as 
“loans.”) 

8. Other assets, (a) State separately any 
of the following assets which exceeds twenty 
percent of stockholders' equity or any other 
asset which exceeds twenty percent of stock¬ 
holders’ equity. The remaining assets may 
be shown In one amount. 
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(1) Excess of cost over assets acquired (net 
of amortization). 

(2) Other intangible assets (net of amor¬ 
tization) . 

(3) Other real estate. 

(4) Investments In and indebtedness of 
affiliates and other persons (see §§210.5-02- 
10 and 210.5-02-11). 

(b) Include under other real estate all real 
estate owned other than that used In the 
ordinary course of business and state the 
basis or bases at which It is carried. If the 
amount Is not required to be stated on the 
balance sheet It shall be furnished In a note. 
Any reduction in book value resulting from 
the recognition of fair market value at the 
time of acquisition of other real estate shall 
be accounted for as a loan loss. If an allow¬ 
ance for real estate losses subsequent to 
acquisition Is maintained, the amount shall 
be disclosed and a statement of changes in 
the allowance showing balances at beginning 
and end of period, provision charged to in¬ 
come and losses charged to the allowance 
shall be furnished for each period for which 
an Income statement Is filed. 

9. Total assets. 

Liabilities and Stockholders* Equity 

LIABILITIES 

10. Deposits, (a) State separately the fol¬ 
lowing deposit categories: 

(lj Demand deposits In domestic bank 
offices. 

(2) Savings deposits In domestic bank of¬ 
fices. 

(3) Time deposits In domestic bank offices. 

(4) Deposits in foreign banking offices. 

(b) Include under demand deposits—do¬ 
mestic all domestic deposits other than sav¬ 
ings and time deposits. 

(c) Include under the savings deposlts- 
domestic category interest bearing deposits 
without specified maturity or contractual 
provisions requiring advance notices of In¬ 
tention to withdraw funds. 

(d) Include under the time deposits—do¬ 
mestic category interest bearing deposits 
subject to provisions specifying maturity or 
other 1 withdrawal conditions such as time 
certificates of deposits, open account time 
deposits and deposits accumulated for the 
payment of personal loans. 

(e) Subcaptions (a)(2) and (a)(3) above 
may be combined If either one Is less than 10 
percent of total deposits. 

11. Short-term borrowiiigs. (a) State sepa¬ 
rately here or In a note amounts payable for 
(1) Federal funds purchased and securities 
sold under agreements to repurchase; (2) 
commercial paper; and (3) other short-term 
borrowings. 

(b) Federal funds purchased and sales of 
securities under repurchase agreements shall 
be reported gross and not netted against 
sales of Federal funds and purchases of 
securities under resale agreements. 

(c) Include as securities sold under agree¬ 
ments to repurchase all transactions of this 
type regardless of (1) whether they are called 
simultaneous purchases and sales, buy-backs, 
turnarounds, overnight transactions, delayed 
deliveries, or othej* terms signifying the 
same substantive transaction, and (2) 
whether the transactions are with the same 
or different institutions if the purpose of the 
transactions is to repurchase identical or 
similar securities. 

(d) The weighted average interest rate and 
general terms (as well as formal provisions 
for the extension of the maturity) of each 
category of short-term borrowings shall be 
disclosed along with the maximum amount 
of borrowings in each category outstanding 
at any month-end period for which an end- 
of-perlod balance sheet Is required. In addi¬ 
tion, the approximate average short-term 
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borrowings outstanding during the period 
and the approximate weighted average inter¬ 
est rate (and a brief description of the means 
used to compute such averages) for such 
aggregate short-term borrowings shall be 
disclosed in the notes to the financial state¬ 
ments. 

This Information Is not required to be 
given for any category of short-term borrow¬ 
ings which is less than twenty percent of 
stockholders* equity. 

(e) The amount and terms (including 
commitment fees and the conditions under 
which lines may be withdrawn) of unused 
lines of credit for short-term financing shall 
be disclosed, if significant, in the notes to 
the financial statements. The amount of 
these lines of credit which support a com¬ 
mercial paper borrowing arrangement or 
similar arrangements shall be separately 
identified. 

12. Bank acceptance* outstanding. State 
the aggregate of unmatured drafts and bills 
of exchange accepted by a subsidiary bank, 
or by some other bank as its agent (other 
than those reported in demand deposits), 
less the amount of such acceptances acquired 
by the subsidiary bank through discount or 
purchase and held on the reporting date. 

13. Accounts payable and accrued liabil¬ 
ities. (a) State separately any of the follow¬ 
ing liabilities which exceeds twenty percent 
of stockholders* equity or any other liability 
which exceeds 20 percent of stockholders’ 
equity. The remaining accounts payable and 
accrued liabilities may be shown in one 
amount (see note disclosure called for in 
subparagraph (c) below:) 

(1) Income taxes payable. 

(2) Deferred Income taxes. 

(3) Indebtedness to affiliates and other 
persons (see §210.6-02-31). 

(4) Indebtedness to underwrltiers, pro¬ 
moters. directors, officers, employees and 
principal holders (other than affiliates) of 
equity securities. 

(b) If there Is indebtedness to affiliates 
and other persons the Investments in which 
are accounted for by the equity method, the 
information required under § 210.5-02-31 
shall be given. 

(c) If the amount exceeds 5 percent of 
stockholders’ equity, state In a note the ag¬ 
gregate amount owed to persons related to 
the reporting person and its affiliates as un¬ 
derwriters, promoters, directors, officers, em¬ 
ployees, and principal holders (other than 
affiliates) of equity securities. The aggregate 
amount shall Include (but not be limited to) 
amounts owed to the foregoing persons and 
from (1) any corporation, venture, or or¬ 
ganization of which one of the foregoing per¬ 
sons is a partner or is. directly or indirectly, 
the beneficial owner of 10 percent or more 
of any class of equity securities, (2) any 
trust or other estate In which one of the 
foregoing persons has a substantial bene¬ 
ficial interest or as to which such person 
serves as trustee or in a similar fiduciary 
capacity and (3) any relative or spouse of 
one of the foregoing persons, or any rela¬ 
tive of such spouse, who has the same home 
as such person. 

14. Bonds, mortgages and similar debt, (a) 
Include bonds, capital notes, debentures, 
mortgages and similar debt. 

(b) State in a note the Information re- 
ouired under § 210.£-02 29 (see also § 210.5- 
02-30). 

(c) State In notes with appropriate expla¬ 
nations (1) the title and amount of each 
issue of debt of a subsidiary included in (a) 
above which has not been assumed or guar¬ 
anteed by the registrant; and (ii) any liens 
on bank premises of a subsidiary bank or its 
consolidated subsidiaries which have not 
been assumed by the bank subsidiary or its 
consolidated subsidiaries. 


15. Total liabilities. 

16. Commitments and contingent liabili¬ 
ties. (a) See § 210.3-16(1). 

(b) State In a note the amount of out¬ 
standing standby letters of credit. For the 
purpose of this disclosure “standby letters of 
credit” shall include every letter of credit 
(or similar arrangement however named or 
designated) which represents an obligation 
to the beneficiary on the part of an Issuing 
consolidated subsidiary bank (1) to repay 
money borrowed by or advanced to or for 
the account of the account party: (2) to 
make payment on account of any evidence 
of indebtedness undertaken by the account 
party; or (3) to make payment on account 
of any default by the account party in the 
performance of an obligation. Do not include 
standby letters of credit for which the Issu¬ 
ing bank has either been paid an amount 
equal to its liability under the standby let¬ 
ter of credit, or has set aside sufficient funds 
In a segregated deposit account to cover its 
maximum liability. 

17. Minority interest in consolidated sub¬ 
sidiaries. 

Stockholders* Equity 

18. Capital shares. The classification and 
disclosure required by § 210..5-02-38 shall be 
given. 

19. Other stockholders' equity. The classi¬ 
fication and disclosure required by § 210.5- 
02-39 shall be given (see subsection 210.3- 
16(h)). 

20. Total stockholders' equity. 

21. Total liabilities and stockholders' 
equity. 

§ 210.9—03 Income statements. 

(a) Except a« otherwise permitted by 
the Commission, the income statements 
filed for persons to whom this article is 
applicable shall comply with the provi¬ 
sions of this rule (see paragraph (a) of 
§ 210.3-01). 

Interest Income 

1. Interest and fees on loans, (a) Include 
Interest, service charges and fees related to 
direct participation in loans. Include Inter¬ 
est on notes, bills and drafts that have been 
rediscounted with Federal Reserve or other 
banks or pledged as collateral to secure bills 
payable or for any other purpose and profits 
or losses resulting from the sale of accept¬ 
ances and commercial paper at discount rates 
other than those at which such paper was 
purchased. 

(b) Current amortization of premiums on 
mortgages or other loans shall be deducted 
from interest on loans and current accre¬ 
tion of discount on such Items shall be 
added to Interest on loans. 

(c) State In a note Interest and fees in 
the same categories as loans are stated In 
the note pursuant to § 210.9-02-1 (b). 

2. Interest {and dividends if material) on 
investment securities, (a) State separately 
income from (1) U.8. Treasury and other 
U.S. Government agency and corporation se¬ 
curities; (2) obligations of States and politi¬ 
cal subdivisions; and (3) other securities. 

(b) Include accretion of discount on se¬ 
curities and deduct amortization of pre¬ 
miums on securities. 

3. Trading account interest.' Include In¬ 
terest from securities carried in a dealer 
trading account or accounts that are held 
principally for resale to customers. 

4. Other interest income. Include interest 
on short-term investments (Federal funds 
sold and securities purchased under agree¬ 
ments to resell) and interest on bank de¬ 
posits. 

5. Total interest Income. 


Interest Expense 

6. Interest on deposits. Include Interest on 
all deposits. State separately on the Income 
statement or In a note intertest on deposits 
detailed In the same categories as those by 
which deposits are stated on the balance 
sheet (see § 210.9-02-10). 

7. Interest on short-term borrowings. In¬ 
clude interest on borrowed funds Including 
Federal funds purchased securities sold un¬ 
der agreements to repurchase, commercial 
paper and other short-term borrowings. 

8. Interest on long-term debt. Include In¬ 
terest on bonds, capital notes, debentures, 
mortgages on bank premises and similar 
debt. 

9. Total interest expense. 

10. Net interest income. 

11. Provision for loan losses. 

12. Net interest income after provision Jot 
loan losses. 

13. Other income. State separately any of 
the following Items of Income which ex¬ 
ceeds one percent of revenue or any other 
Item of income which exceeds 1 percent of 
revenue. 6 * 8 The remaining other income may 
be shown in one amount. 

(1) Commissions and fees from fiduciary 
activities. 

(2) Fees for services to customers. 

(3) Commissions, fees and markups 021 
securities underwriting and other securities 
activities. 

(4) Profit on transactions in securities in 
dealer trading account. 

14. Other expenses, (a) State separately 
any of the following expenses which exceeds 
1 percent of revenue or any other expense 
which exceeds 1 percent of revenue. The re¬ 
maining expenses may be shown In one 
amount. 

(1) Salaries and employee benefits. 

(2) Net ocupancy expense of bank prem¬ 
ises. 

(3) Net cost of operation of other real 
estate. 

(b) Report In one amount the net cost 
of occupancy of premises used in the ordi¬ 
nary course of business reduced by Income 
from premises leased to others. 

(c) State separately In one amount the 
net cost of operation of other real estate 
reduced by rental or other related income. 
Include provisions for real estate losses re¬ 
sulting from reevaluations of assets subse¬ 
quent to acquisition, if any. and gains or 
losses on disposition of assets. 

15. Income or loss before income tax ex¬ 
pense. securities gains or losses (and ap¬ 
propriate items below). 

16. Income tax expense. (See § 210.3 16 

(o).) 

17. Income before securities gains or losses. 

18. Investment securities gains or losses, 
less applicable tax. State In a note the 
method followed In determining the cost of 
Investments sold, e.g., “average cost,” “first- 
in, first-out,” or '‘identified certificate." Re¬ 
lated income taxes shall be shown parenthet¬ 
ically. Gains or losses on the person's own 
equity securities shall not be Included under 
this caption. Gains or losses on securities of 
subsidiaries and 50 percent or less owned 
persons shall not be Included under this 
caption. 

19. Other nonoperating items, (a) Include 
(1) equity in earnings of unconsolidated 
subsidiaries and 50 percent or less owned 
persons less applicable tax. (2) gains or losses 
on securities of subsidiaries and 50 percent 
or less owned persons less applicable tax and 


6 For the purpose of the tests of materially 

under §5 210.9-03-13, 14 and 19. the term 
“revenue** includes the total of amounts re¬ 

ported at §§ 210.9-03-5 and 13. 
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(3) minority interest in income of consoli¬ 
dated subsidiaries. 

(b) If any of the foregoing items is less 
than 5 percent of revenue, it may be included 
in other Income (5 210.9-03-13) or other ex¬ 
pense (5 210.9-03-14). A note should disclose 
the amount so included. 

20. Income or loss before extraordinary 
items. 

21. Extraordinary items, loss applicable tax. 
State separately (a) extraordinary Items of 
the person and (b) equity in extraordinary 
items of (1) unconsolidated subsidiaries and 
(2) 50 percent or less owned persons for 
which the equity in earnings was reported 
under caption 19. Indicate the nature of any 
material items and disclose parenthetically 
or otherwise the tax applicable to each. 

22. Cumulative effects of changes in ac¬ 
counting principles. State separately (a) 
changes of the person and (b) equity in 
changes of (1) unconsolidated subsidiaries 
and (2) 50 percent or less owned persons for 
which the equity in earnings was reported 
under caption 19. Indicate the nature of any 
material Items and disclose parenthetically 
or otherwise the tax applicable to each. 

23. Net income or loss (See §210.9-02-19 
(a).) 

24. Earnings per share data. Refer to the 
pertinent requirements in the appropriate 
tiling form. 

§ 210.90—04 Foreign activities. 

(a) General requirement. (1) Separate 
disclosure concerning foreign activities 
(banking and nonbanking) as specified 
in pragraphs (c), <d), <e), (f), (g), and 
(h) below shall be made if during each of 
the two most recent fiscal years (i) assets 
associated with foreign activities ex¬ 
ceeded 10 percent of total assets, or (ii> 
revenue associated with foreign activities 
exceeded 10 percent of total revenue, or 
(iii) either income (loss) before income 
tax expense or net income (loss) asso¬ 
ciated with foreign activities as would be 
reported in (h) below exceeded 10 per¬ 
cent of income (loss) before income tax 
expense or net income (loss) as reported 
in the related financial statements. 

(2) The total amount or balance re¬ 
ported in paragraphs (c). (d), (e), (f), 
and (g) below and the revenue and in¬ 
come or net income reported in para¬ 
graph (h) shall be presented separately 
for each significant geographic area and 
In the aggregate for all other geographic 
areas not deemed significant. 

(b) Definitions. As used in this article 
the following terms shall have the mean¬ 
ings indicated: 

(1) Foreign activities. The term “for¬ 
eign activities" includes loans and other 
revenue producing assets and transac¬ 
tions in which the debtor or customer, 
whether an affiliated or unaffiliated per¬ 
son, is domiciled outside the United 
States, except that there may be ex¬ 
cluded any loan which is fully guaranteed 
as to principal and interest by a United 
States government agency or by a com¬ 
pany domiciled within the United States 
which undertakes to meet the terms of 
the loan and has sufficient realizable as¬ 
sets to fully meet such undertaking. 

(2) Revenue. The term “revenue" in¬ 
cludes the total of amounts reported at 
§3 210.9-03-5 and 210.9-03-13. 

(3) Significant geographic area. A “sig¬ 
nificant geographic area" is one whose 


assets, revenue or income or net income 
exceed ten percent of the comparable 
amount as reported in the related finan¬ 
cial statements. 

(c) Loans. (1) State separately each of 
the following categories of loans which 
exceeds 10 percent of total loans related 
to foreign activities (i) commercial and 
agricultural. <ii) banks and other finan¬ 
cial institutions, (iii) government and 
official organizations, (iv) real estate, 
and (v) consumer. 

(2) State also the amount of loans 
made from affiliated enterprises located 
outside the United States to unaffiliated 
persons within the United States which 
are not included in the amounts reported 
as foreign activities. 

(d) Allowance for loan losses. For each 
period for which an income statement is 
filed, furnish in a note a statement of 
changes in the allowance for loan losses 
applicable to loans related to foreign ac¬ 
tivities showing balances at beginning 
and end of the period, provision charged 
to income, recoveries of amounts charged 
off and losses charged to the allowance. 

(e) Balances and deposits in hanks lo¬ 
cated outside the United States. Show 
separately (1) interest bearing deposits 
and balances, and (2) all other balances. 

(f) Deposit liabilities. State separately 
deposits of (1) banks in foreign countries 
(including balances of foreign branches 
of other United States banks), (2) de¬ 
posits of foreign governments and official 
organizations, (3) other foreign demand 
deposits, and (4) other foreign time and 
savings deposits. 

(g> Other borrowings. State separately 
(1) short-term borrowings, (2) bank ac¬ 
ceptances outstanding, and (3) bonds, 
mortgages and similar debt related to 
foreign activities corresponding to the 
amounts reported on the balance sheet at 
§3 210.9-02-11, 12. and 14. 

(h) Revenue and income or loss. For 
each period for which an income state¬ 
ment is filed state the amount of reve¬ 
nue, expenses, and income or loss before 
taxes and net income or loss associated 
with foreign activities. Information may 
be presented in the form of the income 
statement in § 210.9-03. State in a note 
the method of pricing money transfers in 
adjusting for funds generated or used 
and the nature of significant estimates 
and assumptions made in allocating reve¬ 
nue and expenses to foreign activities. 

§ 210.9—05 W lial schedule* are to he 
filed. 

(a) Except as expressly provided 
otherwise in the applicable form. 

(1> The schedules specified below in 
this section as Schedules I, IV, V. VI. and 
VII shall be filed as of the dates of the 
most recent audited balance sheet and 
any subsequent unaudited balance sheet 
being filed for each person or group. Pro¬ 
vided. That any such schedule (other 
than Schedules I and VI) may be omitted 
if both of the following conditions exist: 

< i) The financial statements are being 
filed as part of. an annual or other 
periodic report; and 

(ii) The information that would be 
shown in the respective columns of such 


schedule would reflect no changes in any 
issue of securities of the registrant or any 
significant subsidiary in excess of 5 per¬ 
cent of the outstanding securities of such 
issue as shown in the most recently filed 
annual report containing the schedule. 

(2) Schedule VI. Capital shares, may 
also be omitted if the above two con¬ 
ditions exist and any information re¬ 
quired by column O of the schedule is 
shown in the related balance sheet or in 
a note thereto. 

(3) The other schedules specified be¬ 
low in the rule as Schedules H and in 
shall be filed for each period for which 
an income statement is required to be 
filed for each person or group. 

(b) The schedules shall be examined 
by the independent accountant if the 
related financial statements are so ex¬ 
amined. 

(c) The schedules prescribed by 
§3 210.12-04, 210.12-05 and 210.12-11 
shall be filed in support of subcaptions 
8(a)(4) and 13(a)(3) of each balance 
sheet and shall be designated Schedules 
IX, X and XI, respectively. These sched¬ 
ules shall be filed for each period for 
which an income statement is required 
to be filed. These schedules may be omit¬ 
ted if (1) neither the amount of subcap¬ 
tion 8(a) (4) in the related balance sheet 
nor the amount of subcaption 13(a)(3) 
in such balance sheet exceeds 10 percent 
of stockholders’ equity as shown by the 
related balance sheet at either the be¬ 
ginning or end of the period, or (2) there 
have been no material changes in the in¬ 
formation required to be filed from that 
last previously reported. 

Schedule I.—Invcstmerit sectirities. The 
schedule prescribed by § 210.12-32 shall be 
filed In support of caption 2 of a balance 
sheet. 

Schedule II.—Valuation and qualifying 
accounts and reserves. The schedule pre¬ 
scribed by § 210.12-13 shall* be filed In sup¬ 
port of valuation and qualifying accounts 
and reserves included in each balance sheet 
excluding the allowances for loan losses and 
real estate losses. 

Schedule III.—Amounts receivable Jrom 
certain persons. The schedule prescribed by 
§ 210.12-03 shall be filed with respect to in¬ 
debtedness of more than $500,000 or 2>/ 2 per¬ 
cent of stockholders* equity, whichever is 
less, which Is owed or, at any time during 
the period for which related income state¬ 
ments are required to be filed, was owed 
by each person related to the reporting per¬ 
son and its affiliates as underwriter, promoter, 
director, officer, employee or principal hold¬ 
ers (other than affiliates) of equity securities. 
Indebtedness to be reported shall Include 
amounts owed by the foregoing persons and 
indebtedness which was owed by (1) any 
corporation, venture or organization of which 
one of the foregoing persons Is a partner or 
Is. directly or indirectly, the beneficial owner 
of ten percent or more of any class of equity 
securities, (2) any trust or other estate in 
which one of the foregoing persons has a 
substantial beneficial interest or as to which 
such person serves as trustee or in a similar 
fiduciary capacity and (3) any relative or 
spouse of one of the foregoing persons, or 
any relative of such spouse, who has the 
same home as such person. 

Schedule IV. — Bonds, mortgages, and simi¬ 
lar debt. The schedule prescribed by § 210.12- 
10 shall be filed In support of caption 14 of 
a balance sheet. 


FEDERAL REGISTER, VOL. 42, NO. 242—FRIDAY, DECEMBER 16, 1977 






G3584 


PROPOSED RULES 


Schedule V.—Guarantees of securities of 
other issuers. The schedule prescribed by 
% 210.12-12 shall be filed with respect to any 
guarantees of securities of other issuers by 
the person for which the statement is filed. 

Schedule VI.—Capital shares. The sched¬ 
ule prescribed by I 210.12-14 shall be filed in 
support of caption 18 of a balance sheet. 

Schedule VJl.—Other securities. If there 
are any classes of securities not included In 
Schedules IV. V. and VI. set forth In this 
schedule Information concerning such secur¬ 
ities corresponding to that required for the 
securities included In such schedules. In¬ 
formation need not be set forth. However, 
as to notes, drarts. bills of exchange, or 
bankers* acceptances having a maturity at 
the time of issuance of not exceeding 1 year. 

4. Instruction. 2(b) to the table in 
§ 210.12-02 is deleted: 

§ 210.12-4)2 MarkciubU* neturhi^— 

other security investments* 

* • • • • 

2(b) |Deleted] 

5. Section 210.12-32 is added: 

§ 210.12—32 Investment securities. 


< Vritrniit A Column B Column C 

Vahn* 

Amount based on 
At which market 
shown quotations 

Type and maturity grouping in the or lair 
balance value at 
she«*t * balance 
sheet 
dale * : 


1. 17.8. Treasury securities: 

<a) Within I jrr .. 

(b) After 1 yr through 5 yr.... 
<c> After 5 yr through 10 yr... 
id) After 10 yr. . ..~ 

Total U.8. Treasury 
securities . 

2. Securities of U.8. Govern¬ 

ment agencies and corpora¬ 
tions: 

(a) Within 1 yr .- 

(b) After 1 yr through 5 yr — 

(e) After 6 yr through 10 yr_ . 
(d) After 10 yr .. 

Total securities of 17.8. 
Government agen¬ 
cies and corporations. . 

3. Obligations of Plates of the 
U.8. and political subdivb 




<a) Withiii 1 yr ...... 

(b) After 1 yr through 6 yr .— . . .. 

<e) After 5 yr through 10 yr . ..- 

(d) After 10 yr- - 

Total obligations of 
States and political 

subdivisions ... 


Column A Column B Column C 

Value 

Amount baaed on 
at which market 
shown quotations 

Type und maturity grouping In the or fair 
balance value at 
sheet» balance 
sheet 
date 13 


4. Other bonds, notes and de¬ 
bentures: 4 

(a) Within 1 yr .. 

Ibl After 1 yr ihrough 5 yr.. 

(C) After 5 yr through 10 yr.. 

(d) After 10 yr.*.. 

Total other bonds, 

notes and debentures.. 

15. c'urporntc stock .......... 

Total investment seeuri- 
lius...... 


• Column li shall lx* totaled to correspond to the re¬ 
spective balance shoot caption. 

1 State the basis of determining amounts in Column C. 

3 Column C shall be totaled. 

* Include obligations of the States of the Vnited States, 
their political sttbdi visions, agencies and Instrumentali¬ 
ties and obligations of territorial and insular possessions. 
Do not include obligations of foreign stales. 

»Include securities of the Federal Reserve Bank, and 
foreign governments and political subdivisions thereof. 
State separately any significant amount of securities of 
any bank included hereunder, indicating the number of 
shares or units or principal amount of bonds or notes. 

These amendments are proposed to be 
adopted pursuant to authority in sections 
6. 7. 8, 10. and 19(a) (15 U.S.C. 77f, 77g, 
77h, 77j, 77s) of the Securities Act of 
1933; section 12. 13. 15<d>, and 23(a) 
(15 U.S.C. 78 1. 78m, 78o<d), 78w'> of the 
Securities Exchange Act of 1934; sections 
5(b). 14, and 20(a) (15 U.S.C. 79e, 79n, 
79t) of the Public Utility Holding Com¬ 
pany Act of 1935; and sections 8, 30, 31 
(c), and 38(a) (15 U.S.C. 80a-8, 80ar-29, 
80a-30(c), 80a-37(a)) of the Investment 
Company Act of 1940. Pursuant to sec¬ 
tion 23(a) (2) of the Securities Exchange 
Act, the Commission has considered the 
impact of these proposals on competition 
and is not aware, at this time, of any 
burden that such rule amendments, if 
adopted, would impose on competition. 
However, the Commission specifically in¬ 
vites comments as to the competitive im¬ 
pact of these proposals, if adopted. 

By the Commission. 

Shirley E. Hollis, 

Assistant Secretary. 

December 8, 1977. 

[PR Doc.77-35870 Filed l2-15-77;8:45 am] 


FfDERAL REGISTER, VOL 42, NO. 242—FRIDAY, DECEMBER 16, 1977 

































FRIDAY, DECEMBER 16, 1977 

PART VI 



CONSUMER 
PRODUCT SAFETY 
COMMISSION 


ARCHITECTURAL 
GLAZING MATERIALS 


Proposed Testing Program and 
Certification Requirements 






















63586 


PROPOSED RULES 


[ 6355-01 ] 

CONSUMER PRODUCT SAFETY 
COMMISSION 

[ 16 CFR Part 1201 ] 
ARCHITECTURAL GLAZING MATERIALS 

Proposed Testing Program and 
Certification Requirements 

AGENCY: Consumer Product Safety 
Commission. 

ACTION: Proposed rule. 

SUMMARY: In this document, the Con¬ 
sumer Product Safety Commission pro¬ 
poses regulations to establish require¬ 
ments for certification that architectu¬ 
ral glazing materials and products in¬ 
corporating glazing materials which are 
subject to the Safety Standard for Ar¬ 
chitectural Glazing Materials (16 CFR 
Part 1201: 42 FR 1428) comply with that 
standard. The regulations proposed be¬ 
low contain requirements for sampling 
and testing of architectural glazing ma¬ 
terials and products incorporating glaz¬ 
ing materials which are subject to the 
standard to support certification of com¬ 
pliance with the standard; requirements 
for the form and content of a certificate 
of compliance stating that such glazing 
materials and products are subject to 
and comply with the standard; require¬ 
ments for temporary labeling of glazing 
materials and products; and require¬ 
ments for maintenance of records relat¬ 
ing to the production, sampling, testing, 
certification, and distribution of glazing 
materials and products incorporating 
glazing materials which are subject to 
the standard. Additionally, the regula¬ 
tions proposed below describe the penal¬ 
ties authorized by the Consumer Product 
Safety Act for failing to certify that 
glazing materials or products incorpo¬ 
rating glazing materials comply with the 
standard, or for issuing a false certifica¬ 
tion of compliance. 

DATES: Comments should be received 
on or before March 16, 1978. 

An opportunity for an oral presenta¬ 
tion of data, views and arguments on the 
proposed regulation will be provided on 
February 15, 1978. Written comments on 
the proposed regulation are solicited 
from all interested parties. For more in¬ 
formation on this hearing, see Supple¬ 
mental Information. 

ADDRESS: Send comments to: Con¬ 
sumer Product Safety Commission, Room 
300, 1111 Eighteenth Street NW.. Wash¬ 
ington, D.C. 20207. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Allen F. Brauninger, Directorate for 
Compliance and Enforcement, Con¬ 
sumer Product Safety Commission, 
Washington. D.C. 20207. 301-492-6629. 

SUPPLEMENTARY INFORMATION: 
In the Federal Register of January 6, 
1977, the Consumer Product Commission 
issued the Safety for Architectural Glaz¬ 
ing Materials <16 CFR Part 1201) with 
an effective date of July 6. 1977. Tills 
standard was issued under provisions of 


the Consumer Product Safety Act to re¬ 
duce or eliminate unreasonable risks of 
the following types of injuries: 

A. Lacerations, contusions, abrasions, 
and other injury or death resulting from 
w T alking or running into glazed doors or 
sliding glass doors believed to be open or 
glazed panels mistaken as a means of 
ingress or egress,. or pushing against 
glazing material in doors or glazed panels 
in an attempt to open a door. 

B. Lacerations, contusions, abrasions, 
and other injury or death resulting from 
accidentally falling into or through glaz¬ 
ing material in doors, sliding glass doors, 
glazed panels, bathtub doors and enclo¬ 
sures and shower doors and enclosures. 

C. Lacerations, contusions, abrasions, 
and other injury or death resulting from 
the act of installing, replacing, storing or 
otherwise manipulating glazing materi¬ 
als in doors, sliding glass doors, broken 
glass in doors, sliding glass doors, glazed 
panels, bathtub doors and enclosures, 
and shower doors and enclosures. 

The standard prescribes safety re¬ 
quirements for glazing materials manu¬ 
factured on or after July 6, 1977, for use 
in storm doors, doors used for human 
passage (both exterior and interior), 
shower and bathtub doors and enclos¬ 
ures, certain glazed panels, and sliding or 
patio-type doors. 

The standard also requires that the 
architectural products enumerated 
above which are manufactured after 
July 6, 1977 must be constructed with 
glazing materials that meet the require¬ 
ments of the standard. 

In the Federal Register of June 20, 
1977 <42 FR 31164), the Commission 
amended the standard to exempt from 
its requirements any architectural prod¬ 
uct which woyld otherwise be subject to 
the standard if that product is assembled 
or fabricated between July 6. 1977, and 
July 5,1978, using glazing material which 
was manufactured before July 6, 1977. 
and which has been labeled or certified 
to show that it complies with ANSI 
Standard 297.1-1972 or 1975, ‘‘Perform¬ 
ance Specifications and Methods of Test 
for Safety Glazing Material Used in 
Buildings.” published by American Na¬ 
tional Standards Institute. Inc. 

One other exception to the standard’s 
effective date of July 6, 1977, has been 
made for wired glass used in doors or 
other assemblies to retard the passage 
of fire, if such doors or assemblies are 
required by Federal, State, local, or mu¬ 
nicipal law or ordinance. For wired glass 
used in the applications described above, 
the effective date of the standard is 
January 6, 1980. 

The standard is designed to reduce or 
eliminate unreasonable risks of injury 
associated with architectural glazing 
materials by ensuring that the glazing 
materials used in the products enumer¬ 
ated above either will not break wfien 
impacted with a certain energy, or will 
break with such characteristics that the 
glazing materials are less likely than 
other glazing materials to present the 
unreasonable risks of injury outlined 
above. 


To determine the breakage character¬ 
istics of architectural glazing materials 
and glazing materials incorporated into 
products which are subject to the stand¬ 
ard, an impact test is prescribed by the 
standard. The impact test consists of 
striking the glazing material to be tested 
with a punching bag filled with lead shot 
by dropping the bag from a height of 18 
inches or 48 inches, depending on 
w’hether the glazing material being 
tested is to be used in a Category I or a 
Category n product. Generally, the 
standard specifies that Category I prod¬ 
ucts are those which incorporate glazing 
materials with an area of 9 square feet 
or less, and Category II products include 
all tub and shower doors and enclosures, 
all patio doors, and all other products 
which incorporate glazing materials with 
an area greater than 9 square feet. 

Additionally, the standard prescribes 
accelerated environmental durability 
tests for laminated glass, organic-coated 
glass, and plastics which are subject to 
the standard to demonstrate that those 
glazing materials will withstand expo¬ 
sure to sunlight, heat, water, and other 
factors which, over an extended period 
of time, may affect their breakage 
characteristics. 

Requirements of Sections 14, 16, and 27 

Although the standard prescribes va¬ 
rious tests to determine whether glazing 
materials or products incorporating 
glazing materials which are subject to 
the standard meet the requirements of 
the standard, the standard itself does 
not require any manufacturer, private 
labeler, or importer of glazing materials 
w r hich are subject to the standard, or 
any fabricator, private labeler, or im¬ 
porter of products incorporating glazing 
materials which are subject to the 
standard, to perform any of the testing 
specified in the standard. 

However, section 14(a) of the Con¬ 
sumer Product Safety Act (15 U.S.C. 
2063(a)) requires every manufacturer or 
private labeler of any consumer product 
which is subject to a safety standard 
issued under the act to issue a certificate 
that the product in question conforms to 
all applicable consumer product safety 
standards and to specify any standard 
which is applicable. (As defined in the 
Consumer Product Safety Act, the term 
“manufacturer” includes an importer, 
and as defined in the standard, the term 
“manufacturer” includes a fabricator of 
products which incorporate glazing ma¬ 
terials and w r hich are subject to the 
standard.) 

Section 14(a) further requires that 
any certificate of compliance with a con¬ 
sumer product safety standard shall be 
based on either a test of each product or 
a “reasonable testing program.” Section 
14(b) of the act authorizes the Com¬ 
mission to issue regulations to prescribe 
a “reasonable testing program” to sup¬ 
port the certification for products which 
are subject to safety standards issued 
under provisions of the act. 

Because most of the testing prescribed 
by the standard is destructive, the Com¬ 
mission does not foresee that any person 
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or firm required to certify compliance 
with the standard would be able at this 
time to base that certificate on a test of 
each piece of glazing material or each 
product subject to the standard. There¬ 
fore, a principal purpose of the regula¬ 
tion proposed below is to establish such a 
reasonable testing program for glazing 
materials and products incorporating 
glazing materials which are subject to 
the standard. 

Section 14(a)(2) of the act provides 
that in the case of a consumer product 
for which there is more than one manu¬ 
facturer or private labeler, the Commis¬ 
sion may by rule designate one manu¬ 
facturer or private labeler as the party 
who shall issue the certificate of com¬ 
pliance required by section 14, and ex¬ 
empt all other manufacturers or private 
labelers from the requirement for cer¬ 
tifying compliance with the applicable 
standard. 

In the case of most imported glazing 
materials which are subject to the 
standard, the terms of the act create 
a situation in which both the foreign 
producer of the glazing material and the 
firm which imports that material into 
the United States are "manufacturers'’ 
of the glazing material. Likewise, in the 
case of a product which incorporates 
glazing material and which is subject 
to the standard, the firm which produced 
the glazing material is a manufacturer, 
as is the firm which assembled the prod¬ 
uct and incorporated the glazing mate¬ 
rial into that product. The regulations 
proposed below specify the responsibili¬ 
ties of manufacturers of glazing mate¬ 
rials which are subject to the standard, 
of fabricators of products which incor¬ 
porate glazing materials and which are 
subject to the standard, of importers of 
glazing materials which are subject to 
the standard, and of importers of prod¬ 
ucts which incorporate glazing mate¬ 
rials and which are subject to the stand¬ 
ard for testing and certifying that those 
glazing materials and products incorpo¬ 
rating glazing materials comply with the 
standard. 

The proposed regulations contain pro¬ 
visions which excuse a fabricator of 
products incorporating glazing materials 
from the requirements for testing if the 
glazing materials incorporated into those 
products have been tested and certified 
by the manufacturer of the glazing ma¬ 
terials to comply with the standard. Sim¬ 
ilar provisions appear in the proposed 
regulations to excuse an importer of 
glazing materials from the requirements 
for testing if (1) the foreign manufac¬ 
turer of the glazing materials has tested 
them and certified that they comply with 
the standard, and (2) the importer 
maintains records which establish that 
the foreign manufacturer of the glazing 
materials complied with the testing pro¬ 
gram required by the proposed regula¬ 
tions. 

The proposed regulations also contain 
provisions to excuse importers of prod¬ 
ucts which incorporate glazing materials 
and which are subject to the standard 
from the requirements for testing if 
either the manufacturer of the glazing 


materials or the fabricator of the prod¬ 
ucts has performed the required testing 
and the importer maintains records 
which demonstrate that the required 
testing has been performed. 

Section 14(c) of the act authorizes the 
Commission to issue regulations to re¬ 
quire labeling of products which are 
subject to consumer product safety 
standards to indicate the date and place 
of manufacture, to identify the manu¬ 
facturer or private labeler of the prod¬ 
uct, to indicate the standards applicable 
to the product, and to certify that the 
product complies with all applicable 
standards. Section 27(e) of the act (15 
U.S.C. 2076(e)) further authorizes the 
Commission to issue regulations to re¬ 
quire manufacturers of consumer prod¬ 
ucts to provide to the Commission and 
the ultimate purchaser of a consumer 
product "such performance and techni¬ 
cal data related to performance and 
safety as may be required” to implement 
the act. 

The regulations proposed below pre¬ 
scribe requirements for the form and 
content of the certificate of compliance 
required by section 14(a) of the act. Pro¬ 
visions of proposed § 1201.36 specify that 
the certificate of compliance shall be in- 
the form of either: 

1. A document which accompanies 
each shipment or delivery of glazing ma¬ 
terials or products, such as an invoice, 
a bill of lading, or a separate written 
statement; or 

2. A continuing certification in the 
form of a document, such as a letter, ap¬ 
plicable to specified glazing materials or 
glazed products sold or delivered during 
a specified period of time. 

In addition to the certificate of com¬ 
pliance required by section 14(a) of the 
act, the regulations proposed below also 
require a nonpermanent label to be 
aflixed to each piece of glazing material 
and to each product to indicate that 
the material or product is subject to and 
complies with the act. 

Section 16(b) of the act (15 U.S.C. 2065 
(b)) authorizes the commission to issue 
regulations requiring maintenance of 
records necessary for implementation of 
the act and for determination of com¬ 
pliance with standards and regulations 
issued under the act. Additionally, sec¬ 
tion 16(b) requires manufacturers, im¬ 
porters, private labelers, and distributors 
to permit the inspection of records upon 
the request of a duly designated officer or 
employee of the Commission. The regula¬ 
tions proposed below contain require¬ 
ments for maintenance of records by 
manufacturers of glazing materials 
which are subject to the standard, by 
fabricators of products which incorpo¬ 
rate glazing materials and which are 
subject to the standard, and by importers 
of glazing materials and products which 
are subject to the standard. 

Reasonable Testing Programs 

Section 1201.33 of the regulations pro¬ 
posed below prescribes a reasonable test¬ 
ing program to serve as the basis for cer¬ 
tification that architectural glazing ma¬ 
terials and products incorporating glaz¬ 


ing materials which are subject to the 
standard meet the requirements of the 
standard. The reasonable testing pro¬ 
gram specified by proposed § 1201.33 is 
initiated by the establishment of impact 
prototypes. As defined in proposed 
8 1201.32(a)(6), an impact prototype 
consists of one particular kind of glaz¬ 
ing material made to specifications es¬ 
tablished by the manufacturer prior to 
its production. The specifications for each 
impact prototype must establish the type 
of glazing material (e.g., tempered glass, 
laminated glass); its nominal thickness 
(except in the case of monolithic plastic 
glazing materials, only the largest and 
smallest nominal thickness of each ge¬ 
neric type of such material is required 
to be specified); the particular tempering 
furnace, laminating line, extrusion ma¬ 
chine, or other necessary item of equip¬ 
ment used for its production; whether 
the glazing material is being certified for 
use in a Category I or Category n prod¬ 
uct; and for wired glass only, the wire 
pattern used. A manufacturer may in¬ 
clude additional distinguishing char¬ 
acteristics when establishing specifica¬ 
tions for an impact prototype. After es¬ 
tablishment of impact prototypes is ac¬ 
complished, proposed $ 1201.33(b) (1) re¬ 
quires impact qualification testing of 
each impact prototype. This testing is 
performed by subjecting specimens of 
each impact prototype to the impact test 
described in the standard until four 
specimens in succession, selected at a 
rate of two specimens respectively made 
during each of two consecutive periods of 
seven consecutive calendar days, pass the 
impact test. Specimens for impact qual¬ 
ification testing need not be selected at 
random. 

The purpose of impact qualification 
testing is to establish that the design of 
a particular type of glazing material will 
meet the test criteria of the standard, 
and to demonstarte that each particular 
type of glazing material can be produced 
consistently over a period of two weeks 
at a quality which will enable it to meet 
the test criteria of the standard. 

The production which is represented 
by four successive passing test specimens 
may be distributed in commerce if certi¬ 
fied in accordance with proposed § 1201.- 
36. If failing results are obtained prior 
to completion of impact qualification 
testing, none of the production of that 
impact prototype from which any of the 
four test specimens were selected may be 
distributed in commerce. 

After successful competition of impact 
qualification testing, proposed § 1201.33 
(c) requires that production of each 
qualified impact prototype be assigned to 
a production unit and subjected to regu¬ 
lar production testing. The purpose of 
production testing is to provide continu¬ 
ing assurance that glazing materials in 
current production meet the test criteria 
of the standard. 

Proposed $ 1201.33(c) (1) states that a 
production unit consists of a quantity of 
glazing material determined by the 
manufacturer, but not to exceed seven 
consecutive calendar days’ production. A 
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production unit may consist of one or 
more impact prototypes which have been 
qualified by impact qualification testing 
if those prototypes are of the same type 
of glazing material and are manufac¬ 
tured by using the same item of produc¬ 
tion equipment. If any glazing material 
included in any impact prototype is 
manufactured for an ultimate use or ap¬ 
plication in a Category II product, all 
specimens from that impact prototype 
which are subjected to the impact test 
shall be tested by dropping the impactor 
from a height of 48 inches. Manufac¬ 
turers may elect to form production units 
consisting entirely of impact prototypes 
intended for use in Category I products, 
or entirely of impact prototypes intended 
for use in Category II products. 

Two stages of production testing are 
specified by proposed § 1201.33(c): first- 
level testing and second-level testing. If 
a production unit consists of one or two 
impact prototypes, first-level testing, as 
specified in proposed § 1201.33(c) (2) (i) 
is accomplished by subjecting one speci¬ 
men of each impact prototype included 
in the production unit to the impact test 
described in the standard. 

If a production unit consists of three 
or more impact prototypes, proposed 
5 1201.33(c) (2) <ii> specifies that first- 
level testing is performed by subjecting 
one specimen from each of two separate 
impact prototypes to the impact test 
prescribed by the standard, and by sub¬ 
jecting the required number of speci¬ 
mens of each other impact prototype 
included in the production unit to the 
appropriate verification test specified in 
proposed 5 2101.33(c) <2) (iv). Verifica¬ 
tion tests are simplified tests which are 
related to tests contained in the stand¬ 
ard, but which differ according to the 
nature of the glazing material to be 
tested. 

The verification test for tempered 
glass appears in proposed 5 1201.33(c) (2) 
(iv) (A) and specifies that test specimens 
may be broken with a center punch 
rather than by use of the impactor pre¬ 
scribed by the standard. The verification 
tests for laminated glass appear at pro¬ 
posed 5 1201.33(0 (2) (iv) (B) and allow 
the use of either the boil test specified by 
the standard at § 1201.4(a) and Table 1 
or a simplified boil test in which the pre¬ 
soaking requirements have been elimi¬ 
nated. The verification test for plastic 
glazing materials appears at proposed 
§ 1201.33(c) (2) (iv) (C) and allows alter¬ 
native methods for determining modulus 
of elasticity and hardness to those pre¬ 
scribed by the standard. The verification 
test for organic-coated glacing materials 
appears at proposed § 1201.33(c) (2) (iv) 
(D), and consists of performing the Ad¬ 
hesion and Tensile Strength test speci¬ 
fied by the standard at § 1201.4(e) (2) (ii) 
(B) on three specimens in the “control’' 
condition. Test results are compared 
with the results obtained from the last 
preceding verifications test. 

Impact prototypes shall be selected for 
impact testing in such a way that all im¬ 
pact prototypes in the production unit 
are subject to impact testing an equal 
number of times in the fewest number 


of successive production units. A chart 
illustrating one means to achieve proper 
selection of Impact prototypes for first 
level testing of a production unit con¬ 
sisting of from three to five prototypes is 
included in the proposed regulations as 
Figure 1. 

If any verification test yields failing 
results, proposed § 1201.33(c) (2) (iii), re¬ 
quires that the prototype which yielded 
failing test results must be requalified by 
the impact qualification testing specified 
in proposed jj 1201.33(b), and every other 
prototype must be subjected to and pass 
the impact test described in the standard. 
If any impact test conducted during first- 
level production testing yields failing 
results (including an impact test con¬ 
ducted after a verification test failure), 
each prototype in the production unit 
must be requalified by testing in accord¬ 
ance with proposed $ 1201.33(b). 

Proposed 5 1201.33(c) (4) provides that 
a production unit is accepted if all re¬ 
quired impact and verification tests yield 
passing results. Proposed § 1201.33(c) (4) 
states that a production unit shall be 
rejected if any required impact or veri¬ 
fication test yields failing results. 

Proposed § 1201.33(c) (5) states that an 
acceptable production unit may be dis¬ 
tributed in commerce if certified in ac¬ 
cordance with proposed $ 1201.36. Pro¬ 
posed § 1201.33(c) (5) state that a re¬ 
jected production unit shall not be dis¬ 
tributed in commerce, but provides a 
means to determine whether any portion 
of a rejected production unit may be dis¬ 
tributed in commerce after additional 
impact testing. 

Proposed § 1201.33(c) (3) states that 
after 20 successive specimens have been 
subjected to the impact test with pass¬ 
ing results during production testing, 
the manufacturer may go to second-level 
production testing. In second-level pro¬ 
duction testing, one specimen of one 
prototype included in the production 
unit is subjected to the impact test pre¬ 
scribed by the standard, and the required 
number of specimens from each proto¬ 
type in the production unit is subjected 
to the impact test prescribed by the 
standard, and the required number of 
specimens from each prototype in the 
production unit are subjected to the 
appropriate verification test. 

If a verification test during second- 
level testing yields failing results, pro¬ 
posed 5 1201.33(c) (3) (ii) requires that 
each prototype in the production unit 
must be subjected to the impact test pre¬ 
scribed by the standard, and that first- 
level production testing shall be resumed. 
If any impact test yields failing results, 
each prototype in the production unit 
must be requalifled in accordance with 
proposed § 1201.33(b). The acceptance 
criterion specified in proposed § 1201.33 
(c) (4) and the provisions for disposition 
of production units specified in proposed 
5 1201.33(c)(5) apply to second-level 
testing as well as to first-level testing. 

Bullet-Resisting and Burglary - 
Resisting Glazing Materials 

The Commission is aware that certain 
specialty glazing materials described as 


bullet-resisting and burglary'-resisting 
glazing materials are designed to with¬ 
stand impacts far more severe than those 
specified in the standard. Proposed 
5 1201.33(d) contains a simplified test¬ 
ing program which may be used to certify 
that bullet-resisting or burglary-resist¬ 
ing glazing materials comply with the 
standard as an alternative to the test¬ 
ing program contained in proposed 
§5 1201.33 (a), (b), and (c). 

“Bullet-resisting glazing material” is 
defined in proposed § 1201.32(a) (2) as 
glazing material which passes applicable 
provisions of ANSI Standard SE4.6-1973, 
“Safety Standard for Bullet-Resisting 
Equipment,” published by American Na¬ 
tional Standards Institute, Inc.; or UL 
Standard 752 (1974) “Standard for 

Bullet-Resisting Equipment,” published 
by Underwriters’ Laboratories, Inc. 
“Burglary-resisting glazing material” is 
defined in proposed 5 1201.32(a)(3) as 
glazing material which passes applicable 
provisions of ANSI Standard SE4.5-1 972, 
“Standard for Burglary-Resisting Glaz¬ 
ing Equipment,” published by American 
National Standards Institute, Inc.; or UL 
Standard 972 (1972), “Standard for 
Burglary-Resisting Glazing Material,” 
published by Underwriters’ Laboratories. 
Inc. 

Provisions of proposed § 1201.33(d) re¬ 
quire that one specimen of each proto¬ 
type of bullet-resisting or burglary-re¬ 
sisting glazing material pass the impact 
test prescribed by the standard. After 
impact qualification, production testing 
of bullet-resisting or burglary-resisting 
material is not required. 

Other Specialty Materials 

The alternative provisions for certifi¬ 
cation of bullet-resisting and burglary- 
resisting glazing materials have been in¬ 
cluded in the proposed regulations to 
avoid unnecssary testing expenses for 
manufacturers of glazing materials 
which are designed to meet impacts far 
more severe than those specified in the 
standard, and for that reason, should 
always pass the impact test prescribed 
by the standard. The Commission spe¬ 
cifically solicits comments concerning 
the inclusion of alternative testing pro¬ 
grams for other kinds of specialty glaz¬ 
ing materials which, because of their 
design, would always meet the test cri¬ 
teria of the standard. 

Comments addressed to this issue 
should: 1. Name the specific specialty 
glazing materials for which an alterna¬ 
tive testing program is appropriate. 

2. State the reasons why any such ma¬ 
terial would always meet the test criteria 
of the standard. 

3. Include recognized voluntary or 
mandatory test methods or standards for 
identifying such speciality glazing ma¬ 
terials. 

4. Suggest a testing program which 
would be reasonable for certifying that 
such glazing materials continue to com¬ 
ply with the standard. 

Environmental Qualification 

In addition to impact qualification 
testing of each impact prototype and 
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production testing of each production 
unit, the reasonable testing program set 
forth in proposed § 1201.33 also requires 
environmental qualification testing to be 
performed on each impact prototype or 
on each environmental prototype. An 
“environmental prototype” is defined in 
proposed § 1201.32(a) (4) as two or more 
impact prototypes which have the same 
composition, and are manufactured by 
using the same item of production equip¬ 
ment. 

Provisions of 8 1201.4(a) (2) and Table 
1 of the standard specify accelerated en¬ 
vironmental durability tests for lami¬ 
nated glass, organic coated glass, and 
plastic glazing materials. (Accelerated 
environmental durability testing is not 
required by the standard for tempered 
glass, wired glass, or annealed glass.) 
Accelerated environmental durability 
testing is required by the standard to 
provide assurance that the types of glaz¬ 
ing materials for which such testing is 
prescribed will withstand exposure to 
sunlight, heat, water, and weathering for 
a prolonged period of time without any 
significant change in their breakage 
characteristics. 

Provisions of proposed § 1201.33(e) (1) 
specify that each manufacturer of glaz¬ 
ing materials shall conduct the Acceler¬ 
ated Environmental Durability Tests 
specified by the standard on each impact 
prototype or on each environmental pro¬ 
totype at least once every one-year period 
beginning July 6, 1977. However, pro¬ 
visions of proposed § 1201.33(e) (1) allow 
use of alternative test procedures to 
those specified by the Accelerated En¬ 
vironmental Durability Tests in the 
Standard in the following cases: 

1. Manufacturers of laminated glass 
may use the simplified boil test specified 
by proposed § 1201.33(c) (2) (iv) (B>, de¬ 
scribed above in the discussion of verifi¬ 
cation tests, rather than the environ¬ 
mental tests specified by the standard at 
8 1201.4(a) (2) and Table 1. 

2. Manufacturers of organic-coated 
glass and plastic glazing materials may 
use any of three environmental test pro¬ 
cedures set forth in proposed §8 1201.33 
(e) (4), (5), or (6) rather than the en¬ 
vironmental tests specified by the stand¬ 
ard at § 1201.4(a) (2) and Table 1. 

A. The alternative test specified in pro¬ 
posed 8 1201.33(e)(4) is a simulated 
weathering test which uses a carbon-arc 
Weather-Ometer rather than the xenon- 
arc Weather-Ometer described in the 
standard at 8 1201.4(b) (3) (ii). 

B. The alternative test specified in pro¬ 
posed 8 1201.33(e)(5) is an intensified 
weathering test which uses the Equa¬ 
torial Mount with Mirrors for Accelera¬ 
tion with Water, and is conducted in 
accordance with “Standard Recom¬ 
mended Practice for Operating EMMA- 
(QUA)R—A Fresnel-Concentrator Ac¬ 
celerated Weathering Machine Employ- 
ploying Natural Sunshine as Source/* 
ASTM draft standard dated October 1, 
1976. published by American Society for 
Testing and Materials. 

C. The alternative test specified in pro¬ 
posed 8 1201.33(e)(6) is an outdoor 
weathering test which exposes specimens 


to the sun by placing them in test racks 
set to face the equator at an angle from 
the horizontal equal to the latitude of the 
exposure site. 

3. Additionally, if at any time passing 
results have been obtained from one test 
using the applicable Accelerated Envi¬ 
ronmental Test set forth in the standard, 
or from one of any of the alternative tests 
set forth in proposed 88 1201.33(e) (4), 
(5), or (6), manufacturers of plastic 
glazing materials may rely on replication 
infrared spectrograms of specimens of 
plastic glazing materials using the pro¬ 
cedure specified in proposed 8 1201.33 
(e)(7) instead of conducting the Accel¬ 
erated Environmental Durability Tests 
specified in the standard at 8 1201.4(a) 

(2) and Table 1, or any of the alternative 
tests specified in proposed §8 1021.33(e) 
(4), (5).or (6). 

Proposed 8 1201.33(e) (3) (i) provides 
that if any impact prototype or environ¬ 
mental prototype yields passing results 
during environmental qualification con¬ 
ducted in accordance with proposed 
§ 1201.33, all production of that proto¬ 
type manufactured within the one-year 
period in which the tests were conducted 
may be distributed in commerce if all 
other testing required by proposed 
§ 1201.33 is performed with acceptable 
results, and all such production is cer¬ 
tified in accordance with requirements of 
proposed § 1201.35. 

Proposed § 1201.(e) (3) (ii) states that 
if an impact prototype or an environ¬ 
mental prototype yields failing results 
during environmental qualification test¬ 
ing conducted in accordance with pro¬ 
posed § 1201.33(e), the manufacturer of 
the glazing material which yielded failing 
test results shall immediately halt pro¬ 
duction and further sale or distribution 
of any glazing material to which those 
test results are applicable, attempt to dis¬ 
cover the cause of the test failure, and 
as soon as the cause of the failure is 
known, take action to eliminate the cause 
of the failing test results. 

Proposed 8 1201.33(e) (3) (iii) requires 
the manufacturer of any glazing mate¬ 
rial which yielded failing results during 
environmental qualification testing to 
furnish certain information to the Com¬ 
mission’s Division of Product Defect Cor¬ 
rection within 24 hours after the manu¬ 
facturer learns that failing results have 
been obtained. The information required 
to be furnished by proposed 8 1201.33(e) 

(3) (iii) includes the name of the manu¬ 
facturer of the glazing material which 
yielded failing test results; the specifica¬ 
tions of the impact prototype or proto¬ 
types which yielded failing results; the 
type of test; and the manner in which 
the failure occurred. Additionally, pro¬ 
posed § 1201.33(e) (3) (iv) requires the 
manufacturer of any glazing material 
which yields failing results during envi¬ 
ronmental testing to report certain other 
information to the Division of Product 
Defect Correction concerning such a test 
failure within 30 days of learning of that 
failure, including: The cause of the fail¬ 
ure, if known: any change which has 
been made to eliminate the cause of the 
test failure: the quantity of glazing ma¬ 


terial to which the failing tests are ap¬ 
plicable currently in the manufacturer’s 
inventory: and the quantity of such glaz¬ 
ing materials which have been sold dur¬ 
ing the period represented by the test 
which yielded failing results. 

The purpose of the reporting require¬ 
ments of proposed §§ 1201.33(e)(3) (hi) 
and (iv) is to enable the Commission’s 
Division of Product Defect Correction to 
determine whether failure during envi¬ 
ronmental qualification may necessitate 
recall of some of all of the production 
to which the failing test relates. 

Proposed § 1201.33(e) (3) (v) states 
that compliance with the reporting re¬ 
quirements described above shall consti¬ 
tute compliance with the reporting 
requirements of 16 CFR Part 1115 (ap¬ 
plicable to notification of actual or sus¬ 
pected product defects which could 
present a substantial product hazard) 
with regard to such a test failure. 

Proposed § 1201.33(e) (3) (vi) prohibits 
the sale or delivery of any glazing ma¬ 
terial to which the failing test results 
are applicable after the date the manu¬ 
facturer learns of the failing test results 
without advance written approval from 
the Commission’s Division of Product 
Defect Correction. Proposed § 1201.33(e) 
(vii) requires that if production is re¬ 
sumed of any glazing material to which 
failing results from environmental qual¬ 
ification testing are applicable, the ap¬ 
propriate environmental qualification 
test of that glazing material must be 
initiated within 30 calendar days after 
production is resumed. 

Other Test Procedures 

Proposed 8 1201.33(f) prohibits the 
use of any test other than the ones spec¬ 
ified by the standard or in the proposed 
regulations unless written approval from 
the Commission has been obtained in ad¬ 
vance of the use of such a test. Proposed 
§ 1201.33(f) also specifies the procedure 
by which any interested party may ap¬ 
ply to the Commission for approval of a 
test other than one specified by the 
standard or in the proposed regulations 
for use in a reasonable testing program 
to support a certification of compliance 
with the standard. 

Small Production Lots 

The Commission is aware that the test¬ 
ing program prescribed by proposed 
§ 1201.33 may increase the cost of pro¬ 
ducing small lots or batches of glazing 
material which are subject to the stand¬ 
ard. The Commission desires to include 
provisions in the testing program pre¬ 
scribed by the proposed regulations 
which would reduce the cost of testing 
small production lots or batches if such 
provisions will also give reasonable as¬ 
surance that glazing materials produced 
in small lots or batches will meet the 
test criteria of the standard. Fbr this 
reason, the Commission solicits com¬ 
ments addressed to the issue of a rea¬ 
sonable testing program for small lots 
or batches of glazing materials which 
are subject to the standard. 

Information which would provide an¬ 
swers to the following questions is re¬ 
quested : 
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1. How should the term “small lot“ or 
“small batch” be defined? What limita¬ 
tions should be placed on the quantity 
of glazing material which constitutes 
a small lot or small batch? 

2. What amount and what kind of 
testing should be performed? 

3. How should samples for testing be 
selected? Should samples be required to 
be selected at random, or should sam¬ 
pling from the first few items be per¬ 
mitted? 

Testing by Fabricators and Importers 

Proposed § 1201.33(g) (1) states that 
any fabricator of products incorporating 
glazing materials which are subject to 
the standard who manufactures such 
products by using glazing materials 
which are certified in accordance with 
proposed § 1201.36 to indicate that they 
have been tested and accepted in ac¬ 
cordance with proposed § 1201.33 is not 
required to perform the testing required 
by proposed $ 1201.33 provided that all 
such products incorporating glazing 
materials are certified in accordance 
with proposed § 1201.36 and that all rec¬ 
ords required by proposed § 1201.35 are 
maintained by the fabricator. 

Importers of architectural glazing ma¬ 
terials or products incorporating glazing 
materials which have been labeled in ac¬ 
cordance with proposed 5 1201.35 arc 
also exempt from the testing require¬ 
ments of proposed § 1201.33 if those 
glazing materials or products incorpo¬ 
rating glazing materials are certified in 
accordance with proposed 5 1201.36 to 
indicate that they have been tested and 
accepted in accordance with proposed 
§ 1201.33, and if all records required by 
proposed § 1201.35 are maintained. This 
exemption appears at proposed § 1201.33 
(h) (1). 

To allow fabricators of products to de¬ 
plete existing inventories of glazing ma¬ 
terials w T hich are not certified to meet 
either the standard or ANSI Standard 
Z97.1, but which nevertheless will meet 
the test criteria of the standard, the pro¬ 
posed regulations contain provisions at 
§ 1201.33(g) (2) which allow' a fabrica¬ 
tor to use uncertain glazing materials in 
the fabrication or assembly of products 
which are subject to the standard until 
July 5, 1978. if that fabricator estab¬ 
lishes prototypes which meet the re¬ 
quirements of proposed § 1201.32(a)(6), 
and tests four specimens of each pro¬ 
totype from current inventory or from 
each other. The specimens must be se¬ 
lected at random—that is, by a prede¬ 
termined method which will assure that 
each piece of glazing material of a par¬ 
ticular prototype which is contained in 
a given inventory or order will have the 
same chance of being selected as any 
other piece of glazing material. Addi¬ 
tionally. the specimens selected for test¬ 
ing must meet the requirements of the 
standard at § 1201.4(c) (1) and (2). 

Proposed § 1201.33(g) (2) requires that 
the four specimens selected must be sub¬ 
jected to the impact test specified by the 
standard. If impact tests of all four speci¬ 
mens yield passing results, the quantity 
of glazing material from which the speci¬ 


mens were selected may be used for 
production of products subject to the 
standard. Products made from glazing 
materials which are tested and accepted 
in accordance with proposed § 1201.33 
(g) (2) must be certified in accordance 
with proposed § 1201.36. and fabricators 
of those products must maintain all rec¬ 
ords required by proposed § 1201.35. 

If impact tests of one or more speci¬ 
mens yield failing results, the quantity 
of glazing material from which the spec¬ 
imens were selected may not be used 
for production of products subject to the 
standard. 

Proposed 5 1201.33(g)(2) states that 
after July 5, 1978, fabricators of prod¬ 
ucts which are subject to the standard 
must assemble or fabricate those prod¬ 
ucts by using materials which have been 
certified by their manufacturer to com¬ 
ply with the standard. The cut-off date 
of July 5. 1978, has been proposed to 
coincide with the termination date for 
use of ANSI-certified glazing materials 
in the fabrication of products covered by 
the standard. 

Provisions for testing and acceptance 
of imported architectural glazing ma¬ 
terials and imported incorporating glaz¬ 
ing materials which are subject to the 
standard but which have not been cer¬ 
tified in accordance with proposed 
5 1201.36 to indicate that they have been 
tested and accepted in accordance with 
proposed 5 1201.33, applicable to import¬ 
ers, appear in proposed § 1201.33(h)(2). 

Additional Testing 

Proposed § 1201.33(a) specifies that the 
testing program set forth in proposed 
5 1202.33 shall constitute the minimum 
amount of sampling and testing which 
must be performed to serve as the basis 
for certifying that glazing materials and 
products incorporating glazing materials 
which are subject to the standard comply 
with the requirements of the standard. 
Manufacturers may perform any addi¬ 
tional sampling and testing desired. 

Testing by Third Parties 

Proposed § 1201.33 (i) states that any 
of the testing required by proposed 
§ 1201.33 may be performed by a third 
party such as an independent testing 
labatory. Proposed 5 1201.33 a) provides 
that when testing is performed by a 
third party, the manufacturer, fabrica¬ 
tor, or importer for whom such testing 
is per formed is required to maintain all 
the records specified by proposed $ 1201.- 
35, and shall be responsible for the ac¬ 
curacy of the testing and the adequacy 
of all records of such testing. 

Enforcement Actions 

The manufacture for sale, distribution 
in commerce, or importation into the 
United States of any pieces of glazing 
material or product which fails to com¬ 
ply with the standard violates section 
19(a) (1) of the Consumer Product 
Safety Act (15 U.S.C. 2068(a) (D). Sec¬ 
tion 20 of the Act (15 U.S.C. 2069) au¬ 
thorizes imposition of civil penalties in 
the case of a “knowing” violation of sec¬ 
tion 19(a)(1) of the Act; section 21 of 
the Act (15 U.S.C. 2070) authorizes im¬ 


position of criminal penalties if the vio¬ 
lation is both “knowing” and “willful-” 

Section 22(a) of the Act (15 U.S.C. 
2071(b)) authorizes the Commission to 
restrain violations of section 19(a)(1). 
Unlike action for civil or criminal penal- 
tiees, the remedies authorized by section 
22 of the act do not require proof that 
the violation of the standard is either 
knowing or willful. Section 22(b) (15 
U.S.C. 2071(b) ) authorizes the Commis¬ 
sion to seize any product w’hich does not 
comply with an applicable standard. 

The Commission foresees the possibil¬ 
ity that a person or firm issuing a cer¬ 
tificate of compliance with the architec¬ 
tural glazing standard might base the 
certificate of compliance on compliance 
with a reasonable testing program which 
meets all requirements of the regulation 
proposed below, but might nevertheless 
be able to determine that some or all of 
the glazing materials or products thus 
certified do not in fact conform to the 
standard. To preserve all enforcement 
remedies allowed by the Consumer Prod¬ 
uct Safety Act in such an event, however 
unlikely, proposed § 1201.34(a) provides 
that notwithstanding compliance with a 
reasonable testing program meeting all 
requirements of the proposed regulation, 
the Commission may bring an action for 
civil penalties if it can be established 
that section 19(a) (1) of the Act was vio¬ 
lated by the manufacture for sale, dis¬ 
tribution in commerce, or importation 
into the United States of glazing mate¬ 
rials or products which do not conform 
to the standard, and that the violation 
w r as knowing. Additionally, proposed 
§ 1201.34(a) provides that if the Com¬ 
mission can establish that the violation 
is both knowing and willful, it may bring 
an action for criminal penalties despite 
compliance with a reeasonable testing 
program. 

Similarly, proposed § 1201.34(b) states 
that notwithstanding compliance with 
any reasonable testing program, the 
Commission may bring an action to re¬ 
strain any violation of section 19(a)(1) 
of the act resulting from the manufac¬ 
ture for sale, distribution in commerce, 
or importation of any noncomplying 
glazing materials or products. Proposed 
§ 1201.34(c) states that Commission may 
bring an action to seize any glazing ma¬ 
terials or products which do not comply 
with the standard, despite compliance 
with any reasonable testing program. 

Recordkeeping Requirements 

Recordkeeping requirements applica¬ 
ble to manufacturers of architectural 
glazing materials which are subject to 
the standard, to fabricators of products 
which incorporate glazing materials and 
which are subject to the standard, and 
to importers of architectural glazing 
materials and products incorporating 
glazing materials which are subject to 
the standard are set forth in proposed 
§ 1201.35. 

Proposed § 1201.35(d) states that no 
specific form or format is prescribed for 
the records required to be maintained. 
However, those records must convey the 
information required by proposed 
5 1201.35 without reference to any source 
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other than the standard or the proposed 
regulations for explanation for their 
contents. 

The Commission’s purpose in propos¬ 
ing § 1201.35(d) is to allow those films 
which are required to maintain records 
the maximum degree of flexibility in 
establishing recordkeeping systems, but 
at the same time require maintenance of 
records which are self-explanatory to 
Commission employees who may need 
to examine them in the course of inves¬ 
tigations or inspections. 

Provisions of proposed § 1201.35(a) 
are applicable to manufacturers of glaz¬ 
ing materials, and require maintenance 
of records which: 

1. Demonstrate compliance with the 
testing program set forth in proposed 
§ 1201.33. 

2. Show disposition of each rejected 
production unit. 

3. Show disposition of each acceptable 
production unit, including the name and 
address of each purchaser of each ac¬ 
ceptable production unit, or part of an 
acceptable production unit and the date 
of each sale or delivery of each accept¬ 
able production unit, or part of such a 
unit. 

4. Contain copies of any written noti¬ 
fication given to the Commission con¬ 
cerning any code symbols used in any 
certificate of compliance or on any label 
required by this regulation. 

Provisions of proposed § 1201.35(b) are 
applicable to fabricators of products 
which incorporate glazing materials and 
which are subject to the standard, and 
require maintenance of records to show: 

1. The identity of the manufacturer of 
each shipment or delivery of glazing ma¬ 
terials which have been certified by the 
manufacturer of those glazing materials 
to comply with the standard; the date 
of each such shipment or delivery; and 
the type of glazing material involved in 
each such shipment or delivery—for ex¬ 
ample, tempered glass, laminated glass, 
organic-coated glass, acrylic or polycar¬ 
bonate. 

2. Compliance with the requirements 
or proposed § 1201.33 for testing of 
glazing materials which have not been 
certified by the manufacturer of those 
glazing materials to comply with the 
standard; 

3. Disposition of each rejected lot of 
such glazing materials; 

4. Disposition of each acceptable lot 
of such glazing materials; and 

5. Copies of any written notification 

given to the Commission concerning any 
code symbol used in any certificate of 
compliance or on any label required by 
this regulation. ^ 

Provisions of proposed § 1201.35(c) are 
applicable to importers of architectural 
glazing materials and products incor¬ 
porating glazing materials which are 
subject to the standard. The recordkeep¬ 
ing requirements set forth in proposed 
§ 1201.35(c) (1) and (2) require im¬ 
porters of architectural glazing mate¬ 
rials and products incorporating glazing 
materials which have been certified to 
comply with the standard by foreign 
manufacturers to maintain records 


which demonstrate that all of the test¬ 
ing specified by proposed § 1201.33 has 
been performed to support that certifi¬ 
cation. The Commission intends to allow 
importers to rely on the certification of 
foreign manufacturers, but to require 
importers who rely on such a certifica¬ 
tion to be responsible for obtaining evi¬ 
dence that the certification is based on 
the testing required by the regulations 
proposed below, and to produce such evi¬ 
dence upon the request of the Commis¬ 
sion. 

Proposed §§ 1201.35(c) (3) and (4) 
contain recordkeeping requirements ap¬ 
plicable to importers of architectural 
glazing materials and products in- 
porating glazing materials which have 
not been certified by foreign manufac¬ 
turers to comply with the standard. 
These recordkeeping requirements are 
similar to the provisions of proposed 
$ 1201.35(b) (2), applicable to fabricators 
who use glazing materials which have 
not been certified to comply with the 
standard in the fabrication of products 
which are subject to the standard. 

Proposed § 1201.35(e) provides that all 
records required by proposed § 1201.35 
shall be maintained for at least three 
years. Proposed § 1201.35(f) provides 
that the records required to be main¬ 
tained by proposed § 1201.35 shall be 
made available to officers and employees 
of the Commission in accordance with 
provisions of section 16 of the Consumer 
Product Safety Act. 

Form of Certificate of Compliance 

Proposed § 1201.35 states that the cer¬ 
tificate of compliance for architectural 
glazing materials which are subject to 
the standard, or for products incorporat¬ 
ing glazing materials which are subject 
to the standard, shall be in the form of 
either: 

1. A document which accompanies the 
glazing materials or products involved 
in each shipment or delivery, such as an 
invoice, a bill of lading, or separate writ¬ 
ten statement; or 

2. A continuing certification in the 
form of a document, such as a letter, 
which is applicable to all glazing mate¬ 
rials or products incorporating glazing 
materials which are sold or delivered 
from one specified date until another 
specified date, or from one specified date 
until further notice. 

The Commission is aware that some 
persons and firms required to issue cer¬ 
tificates of compliance with the standard 
would prefer to issue a certificate in the 
form of a permanent label on each piece 
of glazing material or on each product 
which is subject to the standard. How¬ 
ever, the Commission believes that the 
Consumer Product Safety Act requires 
that the certificate of compliance must 
take the form of a document which is 
separate from the item or items which 
are certified to comply. 

The Commission observes that one pur¬ 
pose of the certificate is to allow per¬ 
sons and firms in the chain of distribu¬ 
tion holding such a certificate of com¬ 
pliance to rely on the certificate without 
fear of committing any act which is pro¬ 


hibited by section 19(a) (1) of the act. In 
some cases, the Commission believes that 
possession of a written document would 
be the only way that a person or firm 
could demonstrate that any given prod¬ 
uct had been certified to comply with 
the standard. 

For example, some of the materials 
which are subject to the standard can 
be cut to smaller sizes, and in that proc¬ 
ess, the label placed on the product by 
its manufacturer could become sepa¬ 
rated from the glazed material. Without 
a documentary of compliance any per¬ 
son or firm handling the unlabeled por¬ 
tion of the glazing material would not 
be able to confirm that such an item had 
been certified by its manufacturer to 
comply with the standard. Similarly, if 
the glazing material or product w r ere 
broken in such a manner as to destroy or 
obliterate the label, any person or firm 
which had handled the glazing material 
or product would be unable to demon¬ 
strate that it had been certified to com¬ 
ply with the standard unless each such 
person or firm had a separate document 
relating to the item in question. The 
Commission’s position that the certificate 
of compliance take the form of a sepa¬ 
rate document, set forth above, is essen¬ 
tially the same position expressed in Ad¬ 
visory Opinion 248, which was published 
in the Federal Register of April 27, 1977 
(42 FR 21507), and Advisory Opinion 
248 A. which is available for review in 
the Commission’s Office of the Secretary. 

While the Commission believes that 
proposed § 1201.35 provides the maximum 
degree of flexibility as to the form of 
the certificate of compliance which is 
consistent with the Consumer Product 
Safety Act. the Commission specifically 
invites comments on this issue. 

Content of Certificate 

Whatever the form of the certificate 
of compliance, proposed § 1201.36(b) re¬ 
quires that the certificate must contain 
a statement in the English language that 
the glazing materials or products to 
which the certificate is applicable are 
subject to and comply with the standard. 
Additionally, proposed § 1201.36(b) re¬ 
quires that the certificate must contain 
the name of the person or firm issuing 
the certificates; the name of the manu¬ 
facturer of the glazing material; and the 
date of production of the glazing mate¬ 
rial by week. 

Label 

Although the Commission believes that 
the Consumer Product Safety Act re¬ 
quires the certificate of compliance to be 
in the form of a document which is sep¬ 
arate from the product or products for 
wdiich it is applicable, the Commission is 
aw-are that in the distribution chain, in 
the event of a recall of glazing from the 
distribution chain, it is essential that the 
specific piece of glazing to be recalled is 
identifiable. It also recognizes that ulti¬ 
mate purchasers of glazing materials 
and products may want assurance that 
the specific item w'hich they are buying 
or receiving complies with the standard. 
The Commission is also aware that build¬ 
ing inspectors and other local officials 
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usually look for a label to determine if a 
product meets an applicable standard. 

For these reasons, provisions of pro¬ 
posed $ 1201.37 require that each piece 
of glazing material and each product in¬ 
corporating glazing materials must have 
a nonpermanent label which states that 
the material or product is subject to and 
complies with the standard; gives the 
name and address of the manufacturer, 
importer, or private labeler of the glaz¬ 
ing material; and gives the name and 
address of the manufacturer, importer, 
or private labeler of the product. 

The label required by proposed § 1201.- 
37 must remain attached to and legible 
on the material or product to which it is 
affixed until that material or product is 
in the possession of its ultimate pur¬ 
chaser. While a permanent label is not 
required by proposed § 1201.37, a perma¬ 
nent label which contains all of the in¬ 
formation required by proposed § 1201.37 
will satisfy the requirements of that sec¬ 
tion. 

Other Provisions 

Proposed § 1201.38 states that the fail¬ 
ure of any manufacturer, fabricator, or 
importer to certify that any architec¬ 
tural glazing material or product in¬ 
corporating glazing material which is 
subject to the standard complies with 
that standard in accordance with the 
proposed regulations or to comply with 
the labeling requirements of proposed 
§ 1201.37 is a violation of section 14 of 
the Consumer Product Safety Act and a 
prohibited Act within the meaning of 
section 19 of the act (15 U.S.C. 2068». 
Proposed § 1201.38 also states that the 
failure to maintain the records required 
by proposed § 1201.35 is a prohibited act 
within the meaning of section 19 of the 
act. 

Proposed 5 1201.39 states that the issu¬ 
ance of any certificate of compliance 
with the standard which is not based on 
the testing required by proposed § 1201.33 
or which is in any other way false or mis¬ 
leading shall constitute the issuance of a 
false certificate, if the person who issued 
such certificate in the exercise of due 
care has reason to know that the certifi¬ 
cate is false or misleading in any ma¬ 
terial respect. 

Proposed § 1201.40 states that archi¬ 
tectural glazing materials and products 
incorporating glazing materials which 
have not been certified, or which have 
been falsely certified are presumed to 
fail to comply with the standard. Pro¬ 
posed $ 1201.40 provides further that in 
any enforcement proceeding any person 
or firm which has failed to certify, or has 
falsely certified, that any glazing ma¬ 
terial or product incorporating glazing 
material complies with the standard 
bears the burden of going forward with 
evidence to meet or rebut the presump¬ 
tion that the material or product fails to 
comply with the standard. 

The Commission believes that it is 
both fair and reasonable to presume that 
a manufacturer who distributes uncerti¬ 
fied or falsely certified products in com¬ 
merce has distributed noncomplying 
products, and thus to place on that man¬ 


ufacturer the burden of bringing in 
whatever evidence may be available to 
rebut the presumption. The Commission 
also believes* that the presumptions ex¬ 
pressed in $ 1201.40 will compliment en¬ 
forcement efforts by encouraging volun¬ 
tary compliance with the testing and 
other requirements set forth in the pro¬ 
posed regulations. 

Proposed $ 1201.41 states that civil 
penalties are authorized by section 19 
of the Consumer Product Safety Act for 
the failure to certify any architectural 
glazing material or any product incor¬ 
porating glazing material w'hich is sub¬ 
ject to the standard for failure to comply 
with labeling requirements, for failure 
to maintain the records required by pro¬ 
posed S 1201.35 or for isuuance of a false 
certificate, if the failure to certify, fail¬ 
ure to label, failure to maintain records, 
or the issuance of a false certificate is 
done “knowingly.” Proposed § 1201.41 
also states that section 20 of the Con¬ 
sumer Product Safety Act (15 U.S.C. 
2069) makes the failure to issue a cer¬ 
tificate, failure to label, failure to main¬ 
tain records, or false certification, a crim¬ 
inal offense if the failure to certify, fail¬ 
ure to maintain records or false certifi¬ 
cation is “knowing and willful.“ 

Proposed 8 1201.42 states that any per¬ 
son who sells or distributes in commerce 
any architectural glazing material or any 
product incorporating glazing material 
which has been certified to comply with 
the standard in accordance with the pro¬ 
posed regulation but which nevertheless 
fails to conform to the standard shall not 
be subject to any civil or criminal penalty 
unless that person had actual knowledge 
that the sale or distribution of that glaz¬ 
ing material or product incorporating 
glazing material would be a violation of 
the Consumer Product Safety Act. 

Proposed 8 1201.43 states that in any 
enforcement action the proponent bears 
the burden of persuading the finder of 
fact that any architectural glazing mate¬ 
rial or product incorporating glazing ma¬ 
terial which has been certified to comply 
with the standard in accordance with the 
proposed regulation and for which the 
records required by proposed 8 1201.35 
have been maintained does not in fact 
comply with the standard or presents 
substantial or unreasonable risks of 
injury to the public. 

Metric Conversions 

The regulations proposed below were 
developed using the English system of 
units. Metric equivalents have not been 
included throughout the proposal. Where 
metric equivalents are absent they may 
be calculated by using the following con¬ 
version factor; 

1 inch = 2.54 centimeters. 

1 pound .4536 kilograms. 

Effective Date 

The Commission proposes that the reg¬ 
ulations set fortli below shall become ef¬ 
fective thirty days after publication of 
final regulations in the Federal Register. 
However, comments are solicited con¬ 
cerning any other date which any in¬ 


terested party may believe to be more 
suitable or appropriate. A full statement 
of reasons supporting any recommended 
alternative effective date is requested in 
comments addressed to this issue. 

Oral Presentations 

In addition to soliciting written com¬ 
ments on the regulations proposed below 
the Commission also intends to provide 
opportunity for oral presentation of data, 
views, arguments, and opinions relating 
to the proposed regulations on Febru¬ 
ary 15.1978. 

To facilitate scheduling of oral pre¬ 
sentations, all persons who desire to 
make an oral presentation are requested 
to advise Richard Danca of the Office of 
the Secretary, Consumer Product Safety 
Commission, Washington, D.C. 20207, not 
later than February 1,1978. 

An outline of the presentation must be 
submitted to Richard Danca not later 
than February 8.1978. 

Conclusion and Proposal 

Therefore, pursuant to provisions of 
sections 14. 16, and 27(e) of the Con¬ 
sumer Product Safety Act (86 Stat. 1220. 
1222, and 1228; 15 U.S.C. 2063, 2065. and 
2076(e)), the Commission proposes to 
amend Title 16. Chapter II. Subchapter 
B, by designating the Safety Standard 
for Architectural Glazing Materials 
(§§ 1201.1-1201.7) as 16 CFR Part 1201. 
Subpart A, and by adding a new Subpart 
B to Part 1201, as follows: 

PART 1201—SAFETY STANDARD FOR 
ARCHITECTURAL GLAZING MATERIALS 

Subpart A—The Standard 
• « • • • 

Subpart B—Certification of Architectural Glazing 
Materials and Products Incorporating Architec¬ 
tural Glazing Materials 

Sec. 

1201.31 Purpose and scope. 

1201.32 Definitions. 

1201.33 Reasonable testing programs. 

1201.34 Effect of compliance with reason¬ 

able testing program on enforce¬ 
ment actions. 

1201.35 Recordkeeping requirements. 

1201.36 Certification. 

1201.37 Nonpermanent label. 

1201.38 Failure to certify or to maintain 

records. 

1201.39 Issuance of a false certificate. 

1201.40 Effect of false certification or of 

failure to certify. 

1201.41 Civil and criminal penalties. 

1201.42 Good faith defense to holders of 

certificates. 

1201.43 Effect of certification based on a 

reasonable testing program. 

Authority Secs. 14. 16. 27(e), 8G Stat. 
1220, 1222, And 1228; <15 U.S.C. 2063. 2065. 
2076(e)). 

Subpart B—Certification of Architectural 
Glazing Materials and Products Incor 
porating Architectural Glazing Materials 

§ 1201.31 Purpose and scope. 

ia) Purpose. The regulations set forth 
in this Subpart B of Part 1201 establish 
requirements for manufacturers, private 
labelers, and importers for certification 
and labeling of architectural glazing ma¬ 
terials which arc subject to the Safety 
Standard for Architectural Glazing Ma- 
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terials (16 CFR Part 1201. Subpart A; 
42 FR 1428), and for manufacturers, 
private labelers, and importers of prod¬ 
ucts which incorporate glazing materials 
and which are subject to the standard. 
Additionally, these regulations set forth 
requirements for a reasonable testing 
program (as that term is used in section 

14 of the Consumer Product Safety Act; 

15 U.S.C. 2063) to support the certifica¬ 
tion of compliance with the standard re¬ 
quired by section 14 of the Consumer 
Product Safety Act and the regulations 
which appear in this Subpart B of this 
Part 1201. and for maintenance of rec¬ 
ords relating to the production, sam¬ 
pling. testing, labeling, and distribution 
of architectural glazing materials and 
products incorporating such glazing ma¬ 
terials which are subject to the standard. 

(b) Scope. The regulations set forth in 
tills Subpart B of this Part 1201 are in 
addition to and not to the exclusion of 
any action which the Consumer Product 
Safety Commission may take with re¬ 
spect to any architectural glazing ma¬ 
terial or any product incorporating any 
such glazing material which is subject 
to the standard and which presents an 
unreasonable risk of injury, or with 
respect to any manufacturer, distributor, 
or retailer who handles any such archi¬ 
tectural glazing material or product in¬ 
corporating any such glazing material in 
accordance with section 12, 15. or 22 of 
the Consumer Product Safety Act (15 
U.S.C. 2061, 2064. or 2071) or any other 
relevant section of that Act. or any other 
act administered or enforced by the 
Consumer Product Safety Commission. 
Any testing required by the regulations 
set forth in this Subpart B may be con¬ 
ducted by third parties in accordance 
with provisions of § 1201.33(1). 

§ 1201.32 Definitions. 

(a) For the purposes of the regulations 
set forth in this Subpart B of Part 1201, 
the following definitions are applicable: 

(1) “Accelerated environmental dura¬ 
bility tests" means the tests described 
in the standard at 16 CFR 1201.4(a)(2) 
and Table 1, which utilize the equipment 
sperified in the standard at 16 CFR 
1201.4(b)(3), the sample selection re¬ 
quirements specified in the standard at 

16 CFR 1201.4(c) (1) and (3), the test 
procedures specified in the standard at 16 
CFR 1201.4(d) (2), and the test criteria 
specified in the standard at 16 CFR 
1201.4(e)(2). 

(2) “Bullet-resisting glazing material” 
means any glazing material which is cer¬ 
tified by the manufacturer, is certified 
by a third party, or is listed by a labora¬ 
tory to pass, with any rating, those pro¬ 
visions of either ANSI Standard SE4.6- 
1973, “Safety Standard for Bulletin-Re¬ 
sisting Equipment,” November 2, 1973, or 
UL Standard 752, “Standard for Bullet- 
Resisting Equipment,” February 18, 1974, 
which are applicable to glazing mate¬ 
rials. A listing by Underwriters Labora¬ 
tories, Inc. that any glazing material 
meets the requirements of either of the 
standards described in this § 1201.32(a) 

(2) is sufficient, although not necessary, 
to establish that such glazing material is 


bullet-resisting glazing material for pur¬ 
poses of the regulations in this Subpart 
B. 

(3) “Bufrglary-resisting glazing mate¬ 
rial” means any glazing material which 
is certified by the manufacturer, is cer¬ 
tified by a third party, or is listed by a 
laboratory, to pass, with any rating, 
those provisions of either ANSI Standard 
SE4.5-1972, “Safety Standard for Bur¬ 
glary-Resisting Glazing Material,” No¬ 
vember 28. 1972, or UL Standard 972. 
“Standard for Burglary -Resisting Glaz¬ 
ing Material,” June 2, 1972, which are 
applicable to glazing materials. A listing 
by Underwriters’ Laboratories, Inc. that 
any glazing material meets the require¬ 
ments of either of the standards de¬ 
scribed in this § 1201.32(a) (3) is suffi¬ 
cient, although not necessary, to estab¬ 
lish that such glazing material is bur¬ 
glary-resisting glazing material for pur¬ 
poses of the regulations in this Sub- 
part B. 

(4) “Environmental prototype” means 
two or more impact prototypes of the 
same generic type of glazing material 
which are manufactured by using the 
same item of production equipment. 

(5) “Fabricator” means any person or 
firm which assembles or otherwise incor¬ 
porates glazing materials into any archi¬ 
tectural product which is subject to the 
standard. A “fabricator” is a “manufac¬ 
turer” as the term “manufacturer” L de¬ 
fined in § 1201.32(a)(9). 

(6) “Impact prototype” means one 
particular kind of glazing material made 
to specifications established by the man¬ 
ufacturer prior to its production. The 
specifications for each impact prototype 
must establish: 

(i) The type of glazing material (e.g., 
tempered glass, laminated glass, mono¬ 
lithic plastic, organic-coated glass); 

(ii) Its nominal thickness; except in 
the case of monolithic plastic glazing 
materials, only the largest and smallest 
nominal thickness of each generic type 
of such glazing material produced; 

(iii) The particular tempering fur¬ 
nace, laminating line, extrusion ma¬ 
chine, or other necessary item of equip¬ 
ment used for its production; and 

(iv) Whether the glazing material is 
to be certified for use in Category I prod¬ 
ucts or in Category II products; 

(v) For wired glass only, the wire pat¬ 
tern used. 

A manufacturer may include addi¬ 
tional distinguishing characteristics 
when establishing specifications for an 
impact prototype. 

(7) “Impact test” means the test de¬ 
scribed in the standard at § 1201.4(a) (1) 
which uses the test procedure described 
in the standard at § 1201.4(d) (1) and the 
test criteria specified by the standard at 
§ 1201.4(e) (1). Samples shall be selected 
in accordance with the requirements of 
S 1201.33 (b) or (c), as applicable. The 
test equipment shall be the equipment 
described in the standard at § 1201.4(b) 
(1) and (2), except that: 

(i) If a tester does not rely on the 
test criterion set forth in the Stand¬ 
ard at § 1201.4(e) (1) (i)—the so-called 
“three-inch sphere test”— to demon¬ 


strate that the specimen tested complies 
with the standard, a detachable sub- 
frame is not required; and 

(ii) The design of the subframe is suf¬ 
ficient if the test specimen is mounted 
so that its entire perimeter is contacted 
by neoprene of the type specified in 
§ 1201.4(b) (1) and in fgure 3 of the 
standard, which is compressed between 
10 and 15 percent of the original thick¬ 
ness by securing methods uniformly 
spaced no greater than 18 inches apart 
with no fewer than two on any edge. 

(8) “Manufacture” means to manufac¬ 
ture, produce, or assemble. 

(9) “Manufacturer” means any per¬ 
son or firm which manufactures or im¬ 
ports any glazing material which is sub¬ 
ject to the standard, or any person or 
firm which assembles, fabricates, or im¬ 
ports any architectural product which 
incorporates glazing material and which 
is subject to the standard. 

(10) “Production unit” means a quan¬ 
tity of glazing material, determined by 
the manufacturer but not to exceed the 
amount of that glazing material pro¬ 
duced in seven consecutive calendar 
days. A production unit may consist of 
one or more impact prototypes if those 
impact prototypes are of the same type 
of glazing material and are manufac¬ 
tured by using the same item of produc¬ 
tion equipment. 

(11) “Standard” means the Safety 
Standard for Architectural Glazing Ma- 
trials, 16 CFR Part 1201, Subpart A, jpub- 
lished in the Federal Register of Janu¬ 
ary 6. 1977 at 42 FR 1428. 

(b) All other terms used in this regu¬ 
lation shall have the same meaning as 
those terms as defined in the standard 
at § 1201.2(a) or in the Consumer Prod¬ 
uct Safety Act (15 U.S.C. 2051 et seq.), 

(c) Specifications, test methods, and 
recommended practices listed below are 
hereby incorporated into the regulations 
which comprise this Subpart B of this 
Part 1201: 

(1) ANSI Standard SE4.6-1973, 
“Safety Standard for Bullet-Resisting 
Equipment,” as approved on November 
2, 1973, and published by American Na¬ 
tional Standards Institute. Inc. Copies 
may be obtained from American Na¬ 
tional Standards Institute, Inc., 1430 
Broadway, New York, New York 10018. 

(2) ANSI Standard SE45-1972 “Stand¬ 
ard for Burglary-Resisting Glazing Ma¬ 
terial,” as approved on November 28, 
1972, and published by American Na¬ 
tional Standards Institute. Inc. Copies 
may be obtained from American National 
Standards Institute, Inc., 1430 Broadway, 
New York. New York 10018. 

(3) A STM D 1499-64. “Standard Rec¬ 
ommended Practice for Operating Light- 
and-Water-Exposure Apparatus (Car¬ 
bon-Arc Type) for exposure of Plastics,” 
approved August 31. 1964, by the Ameri¬ 
can Society for Testing and Materials. 
Copies may be obtained from American 
Society for Testing and Materials, 1916 
Race Street. Philadelphia. Pennsylvania 
19103. 

(4) ATSM D 2583-75, “Standard 
Method of Test for Indention Hardness 
of Plastics by Means of a Barcol Im- 
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pressor/’ approved February 28, 1975, by 
the American Society for Testing and 
Materials. Copies may be obtained from 
American Society for Testing and Ma¬ 
terials. 1916 Race Street, Philadelphia, 
Pennsylvania 19103. 

(5) ATSM G 23-69, “Standard Rec¬ 
ommended Practice for Operating Light- 
and-Water-Exposure Apparatus (Car¬ 
bon-Arc Type) for Exposure of Non- 
metallic Materials, approved March 21. 
1969, by the American Society for Test¬ 
ing and Materials. Copies may be ob¬ 
tained from American Society for Test¬ 
ing and Materials, 1916 Race Street, 
Philadelphia, Pennsylvania 19103. 

(6) “Standard Recommended Practice 
for Operating EMMA (QUA) R—A Fres¬ 
nel-Concentrator Accelerated Weather¬ 
ing Machine Employing Natural Sun¬ 
shine as Source/’ ASTM draft standard 
dated October 1, 1976. Copies may be ob¬ 
tained from American Society for Test¬ 
ing and Materials. 1916 Race Street 
Philadelphia. Pennsylvania 19103. 

(7) UL Standard 752. “Standard for 
Bullet-Resisting Equipment/’ as ap¬ 
proved on February 18. 1974. and pub¬ 
lished by Underwriters* Laboratories, 
Inc. Copies may be obtained from Under¬ 
writers’ Laboratories. Inc., 333 Phing- 
sten Rd., Northbrook. Illinois 60062. 

(8) UL Standard 972, “Standard for 
Burglary-Resisting Glazing Material,** as 
approved on June 2, 1972, and published 
by Underwriters* # Laboratories. Inc. 
Copies may be obtained from Under¬ 
writers’ Laboratories, 333 Phingsten 
Road. Northbrook, Illinois 60062. 

§ 1201.33 Reasonable testing program*. 

(a) General A “reasonable testing 
program” (as that term is used in sec¬ 
tion 14 of the Consumer Product Safety 
Act; 15 U.S.C. 2063) for glazing ma¬ 
terials and products incorpora ting glaz¬ 
ing materials which are subject to the 
standard, shall consist of impact quali¬ 
fication testing of each impact proto¬ 
type; production testing of each produc¬ 
tion unit; and environmental durability 
testing of glazing materials, as specified 
below. The sampling and testing program 
prescribed by this 8 1201.33 contains 
special 'provisions for bullet-resisting 
glazing materials and for burglary-re¬ 
sisting glazing materials, which appear 
at § 1201.33(d). The testing program set 
forth in this $ 1201.33 establishes the 
minimum amount of sampling and test¬ 
ing which must be performed to serve as 
the basis for the certificate of compliance 
required by section 14 of the Consumer 
Product Safety Act for architectural 
glazing materials and products incorpor¬ 
ating architectural glazing materials 
which are subject to the requirements of 
the standard. Manufacturers may per¬ 
form any additional sampling and test¬ 
ing beyond the amount required by this 
$ 1201.33 w hich they desire. 

(b> Impact Qualification testing. (1) 
Impact qualification testing is accom¬ 
plished by subjecting specimens of each 
impact prototype to the impact test de¬ 
scribed in the standard until four test 
specimens in succession, selected at a 


rate of two specimens respectively made 
during each of two consecutive periods 
of seven consecutive calendar days, pass 
the impact test using the criteria set 
forth in the standard at 5 1201.4(e)(1). 
i In the case of nomolithic plastic glazing 
materials, modulus of elasticity may be 
determined using the test set forth above 
in § 1201.33(0 <2> (iv) (C) (i>, and hard¬ 
ness may be determined by using the test 
set forth above in $ 1201.33(c) (2> (iv) (C) 

( 2) rather than by use of the impact test 
prescribed by the standard.) Specimens 
for impact qualification testing shall be 
selected in accordance with provisions of 
the standard at $ 1201.4(c)(1) and this 
$ 1201.33(b) (D, but need not be selected 
at random. 

(2) After impact qualification of each 
impact prototype is acomplished, pro¬ 
duction testing shall begin in accordance 
with provisions of $ 1201.33(c) below. 
The production which is represented by 
the four successive specimens which pass 
impact qualification testing may be dis¬ 
tributed in commerce if that production 
is certified in accordance with provisions 
of § 1201.35 below. 

(3) If failing results are obtained from 
any specimen prior to completion of im¬ 
pact qualification testing, none of the 
production of that impact prototype 
from which any of the four test speci¬ 
mens were selected may be distributed in 
commerce. 

(c) Production testing. After success¬ 
ful completion of the impact qualifica¬ 
tion testing required of each impact pro¬ 
totype by | 1201.33(b), above, production 
of that impact prototype shall be assigned 
to production units and shall be sub¬ 
jected to production testing in the man¬ 
ner required by 5 1201.33(c)(1). Speci¬ 
mens for production testing shall be se¬ 
lected in accordance with provisions of 
the standard at 5 1201.4(c)(1). Speci¬ 
mens for impact testing shall be of the 
largest size included in the production 
unit to a maximum width of 34 inches 
and a maximum height of 76 inches, and 
may include pieces of glazing material 
made solely for purposes of impact test¬ 
ing. Specimens for verification testing 
shall be of the size specified in 5 1201.33 
(c)(2)(iv), and may include pieces of 
glazing material made solely for pur¬ 
poses of verification testing. Specimens 
for production testing need not be se¬ 
lected at random. Each production unit 
shall be accepted or rejected in accord¬ 
ance with the acceptance criterion set 
forth below at 5 1201.33(c) (4). 

(1) A production unit shall consist of 
a quantity of glazing material, deter¬ 
mined by the manufacturer, but not to 
exceed seven consecutive calendar days’ 
production. A production unit may con¬ 
sist of one or more impact prototypes 
which have been qualified by impact 
qualification testing if those impact pro¬ 
totypes are of the same generic type of 
glazing material and are manufactured 
by using the same item of production 
equipment. If any glazing material in any 
impact prototype is to be certified for 
use in aCtegory II products, all speci¬ 
mens from that impact prototype which 
are subjected to the impact test shall be 


tested by using a drop height of 48 to 
48.5 inches. 

(2) First-level testing. <i) If a produc¬ 
tion unit consists of one or two impact 
prototypes, first level testing shall be ac¬ 
complished by subjecting one specimen 
of each impact prototype included in the 
production unit to the impact test de¬ 
scribed in the standard. (In the case of 
monolithic plastic glazing materials, 
modulus of elasticity may be determined 
using the test set forth above in § 1201.33 
(c) (2) (iv)(C> (f), and hardness may be 
determined by using the test set forth 
above in 5 1201.33(c) (2) (iv) <C) (2> 
rather than by use of the impact test 
prescribed by the standard.) 

(ii) If the production unit consists of 
three or more impact prototypes, first- 
level testing shall be accomplished by 
subjecting one specimen from each of 
two separate impact prototypes to the 
impact test described in the standard, 
and by subjecting the required number 
of specimen from each other impact 
prototype included in the production 
unit to the appropriate varifleation test 
set forth below in $ 1201.33(c) (2) (iv). 
in 5 1201.33(c) (2) (iv) (C) (1), and hard- 
materials. modulus of elasticity may be 
determined using the test set forth above 
in $ 1201.33(c) (2) (iv) (C) (1), and hard¬ 
ness may be determined by using the 
test set forth above in 5 1201.33(c)(2) 
(iv) (C) (2) rather than by use of the 
test prescribed by the standard.) Impact 
prototypes shall be selected for impact 
testing in such a w*ay that all impact 
prototypes in the production unit are 
subjected to impact testing an equal 
number of times in the fewest number 
of successive production units. A chart 
illustrating one means to obtain proper 
selection of impact prototypes for first 
level testing of a production unit con¬ 
sisting of three to five separata impact 
prototypes appears at Figure 1. At the 
option of the manufacturer, an impact 
test of each impact prototype in the pro¬ 
duction unit may be performed instead 
of the varifleation tests described in 
5 1201.33(c) (2) (iv). 

(ill) If a verification test results in 
failure, the impact prototype which 
yielded failing results must be requalified 
by impact qualification testing in ac¬ 
cordance wdth § 1201.33(b), above; and 
one specimen of every other impact 
prototype included In the production 
unit must be subjected to and pass the 
impact test described in the standard. 
If any impact test conducted during 
first level testing yields failing results 
(including an impact test conducted after 
a verification test failure), each impact 
prototype included in the production 
unit must be requalified by impact quali¬ 
fication testing in accordance with pro¬ 
visions of 5 1201.33(b). above. 

(iv) Verification tests . Verification 
tests are simplified tests which are re¬ 
lated to tests contained in the standards, 
but which diiler according to the nature 
of the glazing material to be tested. The 
purpose of these tests is to verify the 
quality of glazing material. The verifica¬ 
tion tests, by type of glazing materials, 
are as follows: 
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(A) Tempered glass. Select one test 
specimen from the largest size of tem¬ 
pered glass in the production unit. Test 
the specimen by impacting it with an 
automatic punch or a conventional cen¬ 
ter punch and hammer within one inch 
inward from the midpoint of one of the 
long edges of the test specimen. Impact 
the test specimen until it breaks. The 
test specimen shall be deemed to pass 
the test if the criterion set forth in the 
standard at $ 1201.4*e> (1) (U> is met. 

(B) Laminated glass. Select test speci¬ 
mens with dimensions of 12 inches by 
12 inches. Perform the boil test specified 
by the standard at §§ 1201.4(b) (3) (i). 
1201.4(c)(1), 1201.4(c) (3) <i), and 1201 4 
<d)(2)(i); or using appropriate equip¬ 
ment specified in the standard at 55 1201.4 
<b> (3) (i) f immerse three test specimens 
in water which has been heated to a 
slow boil at atmospheric pressure, and 
keep the test specimens in boiling water 
for two hours. The specimens shall be 
deemed to pass the test if all specimens 
meet the criterion set forth in the stand¬ 
ard at 55 1201.4(e) (2) (i). 

(C) Monolithic Plastics. Determine 
modulus of elasticity and Rockwell hard¬ 
ness using the procedure and criteria 
specified in the standard at § 1201.4(e) 
(1) (iii): Provided however: 

il) At the manufacturer's option, 
modulus of elasticity may be determined 
by use of the following method: 

(i) Apparatus. The test device shall 
have two V 4 inch (6 mm) diameter steel 
rod supports on 10-inch (25.4 cm) cen¬ 
ters. in a horizontal plane. They shall 
be of sufficient length to support a sam¬ 
ple 3 inches (7.6 cm) in width. The test 
load shall be applied by a V* inch (6 mm) 
diameter steel rod or tube greater 
than 3 inches (7.6 cm) in length. 
A dial indicator shall be attached to 
the loading rod. The indicator will also 
be mounted on the frame to which the 
support rods are attached. It will be 
mounted to provide loading of the test 
specimens at the midpoint of the 10- 
inch (25.4 cm) support span. The dial 
indicator will be graduated to 0.001 inch 
<0.025 mm). A loading yoke will be used 
to suspend the loading weight from the 
ends of the loading rod. The yoke will 
be capable of ready application over the 
ends of the loading rod which project 
beyond the edges of the test specimen. 
The yoke shall be positioned as closely 
as possible to the edges of the test speci¬ 
men. The yoke shall permit centering 
of the test load midwav between the 
edges of the test specimen. 

(ii> Test Specimen. The test specimen 
shall be 3 inches (7.62 cm) wide by 12 
inches (30.48 cm) long. The test speci¬ 
men shall be conditioned at 59-86’F (15- 
30 C) and 25-75 percent relative humid¬ 
ity for at least 12 hours prior to testing. 

(iii) Test Conditions. The test condi¬ 
tions shall be 59-86 F (15-30^0 and 25- 
75 percent relative humidity. 

(iu) Procedure. Measure the width and 
thickness of the specimen at its center 
to the nearest 0.001 inch (0.025 mm). 
For patterned material, take four meas¬ 
urements from each side of the specimen 
near the center. Two of the measure¬ 


ments on a side will be of the thinest 
cross-section and two of the thickest 
cross-section. The average of the eight 
values will be used as the specimen 
thickness. Select a loading weight which 
for the sample thickness may be expected 
to give a deflection value in the range of 
0.025 <0.64 mm) to 0.500 (12.7 mm) 
inches. The following table may be used 
for selection of test weights: 


Specimen thickness 

<0.091 in. (2.31 mm)_ 

0.091 in. (2.31 mm) to 
0.180 In. (4.57 mm). 
0.181 in. (4 60 mm) to 
0.250 in. 1 6.35 mm). 
>0.250 in. (6.35 mm)_ 


Weight 

1 lb. (0.45 kg). 

3 lbs. (1.36 kg). 

5 lbs. (2.27 kg). 

10 lbs. (4.54 kg) 
or greater. 


Place the specimen on the support pins, 
centering it with respect to the pins 
and loading bar. It will be necessary to 
lift the loading bar while placing and 
positioning the specimen. Lower the 
loading bar onto the specimen. Attach 
the loading yoke to the loading bar. 
Read the dial indicator and record the 
value to the nearest 0.001 in. (0.025 
mm). Apply the test load to the yoke 
and bar. After 60 seconds, read the dial 
indicator and record the value to the 
nearest 0.001 in. <0.025 mm). 

( v ) Calculations. Determine the de¬ 
flection of the specimen by calculating 
the difference in the indicator readings 
for the loaded and unloaded conditions. 
The modulus of elasticity may be cal¬ 
culated using the following formula : 

E=L*F/idbt* 

E — modulus of elasticity 
F ~ force used to bend specimen 
d = deflection of test specimen at force F 
b - width of test specimen 
t — thickness of test specimen 

(t’i) Interpretation of Results. A cal¬ 
culated modulus of elasticity of less than 
750.000 psi (5,170) megapascal) will con¬ 
stitute passage of the test criterion. 

(2) At the manufacturer’s option, the 
hardness of plastic specimens may be 
determined by use of a Barcol impressor. 

<i) Procedure. The test procedure spe¬ 
cified in ’’Standard Method of Test for 
Indentation Hardness of Plastics by 
Means of a Barcol Impressor, *' ASTM D 
2583-75. 

<ii) Interpretation of results. A Barcol 
hardness of 85 or less shall constitute 
passage of the test criterion. 

<D) Organic-coated glass. At the time 
impact qualification testing is performed, 
select three test specimens. Subject the 
three test specimens to the Adhesion 
Test and Tensile Strength Test described 
in the standard at § 1201.4ie> (2) <ii> <B) 
in the ’’control” condition. Record the 
results. When production testing begins, 
for each verification test select three test 
specimens. Subject these test specimens 
to the Adhesion Test and Tensile 
Strength Test described in the standard 
at § 1201.4(e) (2) (ii) (B) in the “control” 
condition. Record the results for com¬ 
parison with the results obtained from 
the last preceding verification test for 
organic-coated glass performed in ac¬ 
cordance with the requirements of this 
$ 1201.33(c) (2) (iv) (D). Passing results 
are obtained if the average tensile value 
of the three specimens tested is no less 


than Ct and the average adhesion value 
of the three specimens tested is no less 
than C„, where C» and C, are defined as 
follows: 

C, = m, 2s, where m, Is the average tensile 
value of the three specimens tested in 
the last preceding test conducted In ac¬ 
cordance with this $ 1201.33(c) (2) (iv) 
(D) and St is the standard deviation of 
the three specimens being tested (com¬ 
puted using two degrees of freedom). 

C^ = m n ~ 2s * where m H is the average adhesion 
value of the three specimens tested in 
the last preceding test conducted in ac¬ 
cordance with this § 1201.33(c) (2) (iv) 
(D) and s„ is the standard deviation of 
the three specimens being tested (com¬ 
puted by using two degrees of freedom). 

<3) Second-level testing. <i> After 20 
successive impact tests (not counting 
impact tests substituted for verification 
tests) have been performed with passing 
results during production testing, the 
manufacurer may elect to conduct pro¬ 
duction testing by subjecting one speci¬ 
men of one impact prototype in the pro¬ 
duction unit to the impact test described 
in the standard, and the required num¬ 
ber of specimens from each other im¬ 
pact prototype included in the produc¬ 
tion unit to the appropriate verification 
test set forth in § 1201.33(c) (2) (iv). 
above. < In the case of monolithic plastic 
glazing materials, modulus of elasticity 
may be determined using the test set 
forth above in § 1201.33(c) (2) (iv) (C> 

(1). and hardness may be determined by 
using the test set forth in § 1201.33(c) (2) 
<iv)(C»(2) rather than by use of the 
impact test prescribed by the standard.) 
Impact prototypes shall be selected for 
impact testing in such a manner that all 
impact prototypes included in the pro¬ 
duction unit are subjected to impact 
testing an equal number of times in the 
fewest number of successive production 
units. 

(ii» If a verification test yields fail¬ 
ing results, subject one specimen of each 
impact prototype contained in the pro¬ 
duction unit to the impact test described 
in the standard. If no impact test yields 
failing results, return to first level pro¬ 
duction testing in accordance w'lth 
§ 1201.33(c)(2) of all impact protOvypes 
contained in the production unit. If any 
impact test conducted during second 
level production testing yields failing 
results (including an impact test con¬ 
ducted after a verification test failure), 
each impact prototype included in the 
production unit must be requalified by 
impact qualification testing In accord¬ 
ance with provisions of § 1201.33(b), 
above. 

< 4) Acceptance criterion. A production 
unit is accepted if after performance of 
all testing required by § 1201.33(0. no 
impact test or verification test yields fail¬ 
ing results. A production unit is rejected 
if any impact test or verification test re¬ 
quired by § 1201.33(0 yields failing re¬ 
sults. 

(5) Disposition of production units. 
An acceptable production unit may be 
distributed in commerce if certified in 
accordance with provisions of § 1201.36. 
below. A rejected production unit shall 
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not be distributed in commerce: Pro¬ 
vided however , That a manufacturer may 
select two specimens from each impact 
prototype included within any rejected 
production unit which were produced at 
any time before the test specimen which 
yielded failing results. The selected spec¬ 
imens $i\all be subjected to the impact 
test described in the standard. (In the 
case of monolithic plastic glazing ma¬ 
terials. modulus of elasticity may be de¬ 
termined using the test set forth above 
in 5 1201.33(c) (2) (iv) (C) (1). and hard¬ 
ness may be determined by using the test 
set forth above in § 1201.33(0 <2> <iv) (C) 
(2> rather than by use of the impact test 
prescribed by the standard.) If both 
specimens yield passing results, that por¬ 
tion of the impact prototype repre¬ 
sented by those specimens which was 
produced before the more recently man¬ 
ufactured specimen may be accepted and 
may be distributed in commerce if certi¬ 
fied in accordance with provisions of 
§ 1201.36. below, and the remainder of 
the production of that impact prototype 
which is included within the rejected 
production unit shall be rejected and 
shall not be distributed in commerce. If 
either specimen yields failing results, 
the manufacturer may select two addi¬ 
tional specimens from the impact proto¬ 
type which yielded failing results: Pro¬ 
vided, That those two additional speci¬ 
mens were produced before the specimen 
which yielded failing results when tested 
in accordance with this § 1201.33(c)(5). 
The two additional specimens shall be 
subjected to the impact test described 
in the standard. (In the case of plastic 
glazing materials, modulus of elasticity 
may be determined by using the test set 
forth above in § 1201.33(c) (2)<iv> <C) 

(1). and hardness may be determined 
using the test set forth above in § 1201.- 
33(c)(2) civ) iC> (2) rather than by the 
of the impact test set prescribed by the 
standard.) If both additional specimens 
yield passing results, that portion of the 
impact prototype represented by those 
additional specimens, which, was pro¬ 
duced before the more recently manu¬ 
factured of those additional specimens 
may be accepted and may be distributed 
in commerce if certified in accordance 
with provisions of § 1201.35 below; and 
that portion of the impact prototype 
from which the tw r o additional specimens 
were selected that was produced after 
the more recently manufactured of the 
two additional specimens shall be re¬ 
jected and shall not be distributed in 
commerce. If either specimen yields fail¬ 
ing test results, the entire quantity of the 
impact prototype from which those ad¬ 
ditional specimens were selected in¬ 
cluded in the rejected prototype shall be 
rejected and shali not be distributed in 
commerce. 

(d) Bullet-resisting and burglary- 
resisting glazing materials. (1) This 
* 1201.33<d> sets forth an alternative 
testing program which may be used by 
manufacturers of bullet-res is ting glaz¬ 
ing materials. a3 that term is defined in 
ft 120l.32'&> <2i. and burglary-resisting 
glazing materials, as that term is defined 
in § 1201 32(a)(3), instead of the testing 


program set forth in §5 1201.33 (a), (b), 
and (c). However, if a manufacturer of 
bullet-resisting glazing materials or 
burglary-resisting glazing materials does 
not use the testing program set forth in 
this 5 1201.33(d), that manufacturer 
must follow the testing program set forth 
in §§ 1201.33 (a). <b). and (c>. 

(2) Impact qualification of bullet- 
resisting glazing materials or burglary- 
resisting glazing materials is accom¬ 
plished by subjecting one specimen of 
each impact prototype to the impact test 
described in the standard, using the test 
criteria set forth in the Standard at 
5 1201.4(e)(1). Specimens for impact 
qualification testing shall be selected in 
accordance with provisions of the stand¬ 
ard at §5 1201.4(0 (1) and (2). but need 
not be selected at random. 

(3) After impact qualification of each 
impact prototype of bullet-resisting glaz¬ 
ing material or burglary-resistant glaz¬ 
ing material in accordance with this 
§ 1201.33(d), production testing in ac¬ 
cordance with 5 1201.33(c) is not re¬ 
quired. 

(4) If any bullet-resisting glazing 
material or any burglary-resisting glaz¬ 
ing material is required to be subjected 
to accelerated environmental durability 
tests specified by 5 12014(a)(2) and 
Table 1 of the standard the provisions 
of this § 1201.33(d) are in addition to, 
and not an alternative for. the environ¬ 
mental qualification tests required by 
§ 1201.33(e). 

(e > Environmental Qualification tests. 

(1) Each manufacturer shall conduct the 
Accelerated Environmental Durability 
Tests required by the standard at § 1201.4 
(a> (2) and Table 1 on each impact pro¬ 
totype or on each environmental proto¬ 
type one time every 1-year period after 
July 6. 1977. Manufacturers of laminated 
glass may elect to use the simplified boil 
test set forth above in 5 1201.33(c)(2) 
(ivXB) instead of the test procedure 
specified in the standard at 55 1201.4(a) 

(2) and table 1. 1201.4(b) (3) (i) . and 
1201 4(d) (2) (i). Manufacturers of or- 
ganic-coated glass may elect to perform 
any of the alternative tests set forth 
below in 55 1201.33(d) (4> (5), or (6) 
instead of the test specified in the stand¬ 
ard at 55 1201.4(a)(2) and table 1. 
1201.4(b) (3) (ii). and 1201.4(d) (2) (ii» 
(B). Manufacturers of plastic glazing 
materials may elect to perform any of the 
alternative tests set forth below in the 
§§ 1201.33(d) (4). (5>. or (6> instead of 
the test procedures specified in the 
standard at 55 1201.4(a)(2) and Table 
1, 1201.4(b) (3) (ii). and 1201.4(d) (2) (ii) 
(A). Additionally, if at any time passing 
results have been obtained from one test 
conducted in accordance with the Ac¬ 
celerated Environmental Durability 
Tests specified in the standard at 
55 1201.4(a)(2) and table 1.1201.4(b)(3) 
(U>. 1201.4(c)(3)(H) (A), and 1201.4(d) 
(2>(ii>(A>. or if at any time passing re¬ 
sults have been obtained from one teat 
conducted in accordance with the proce¬ 
dures specified below in 55 1201.33(e) 
(4), (5) . or (6>. manufacturers of plastic 
glazing materials may elect to perform 
the alternative test set forth below in 


§ 1201.33(0(7) instead of the Acceler¬ 
ated Environmental Durability Tests spe¬ 
cified in the standard or the alternative 
tests set forth below at §§ 1201.33(e) 

(4), (5 >, or (6). Manufacturers of plastic 
glazing materials which are labeled “In¬ 
door Use Only" int accordance with pro¬ 
visions of the standard at 5 1201.5(b) 
may elect to perform the alternative 
test set forth below in 5 1201.33(e) (7> 
instead of the Accelerated Environmen¬ 
tal Durability Tests specified for those 
materials by the standard at 55 1201.4 
(a)(2) and table 1, 1201.4(b) (3) (iii). 
1201.4(0(1), 1201.4(0 (3) (iii. 1201.4 (d) 

(iii). and 1201.4(e) (2) (ii> (C) after pass¬ 
ing results are obtained from one test 
conducted in accordance with those sec¬ 
tions of the standard cited above. 

(2) Specimens used for the Environ¬ 
mental Qualification Tests required by 
this 5 1201.33(e) shall be selected from 
current production and shall meet all 
applicable requirements of the stand¬ 
ard at 5 1201.4(c), but need not be 
selected at random. 

(3) (i> If the glazing material proto¬ 
type or glazing material production type 
passes the applicable Accelerated Envi¬ 
ronmental Durability Tests set forth in 
the standard at § 1201.4(a) (2) and Table 
1, or any of the applicable alternative 
tests specified below' in 5 § 1201.33(e) (4). 
<5>, (6), or (7), all production of that 
glazing material prototype or of that 
glazing material production type manu¬ 
factured within the one-year period In 
which the tests are conducted may be 
introduced into commerce, if all other 
testing required by 5 1201.33 is performed 
with acceptable results, and all such 
production is certified in accordance 
with 5 1201.35. below. 

(ii) If an impact prototype or an en¬ 
vironmental prototype tested in accord¬ 
ance with this 5 1201.33(e) yields fail¬ 
ing test results, the manufacturer of the 
glazing material which yielded failing 
results shall take the following steps im¬ 
mediately after learning of the failing 
results: 

(A) Halt production of any production 
unit which contains any glazing material 
of the same impact prototype which 
yielded failing results, or of any produc¬ 
tion unit which contains any glazing ma¬ 
terial of any impact prototype included 
within the environmental prototype 
which yielded failing results; and 

(B) Halt all sales, distributions, and 
shipments of any glazing material of the 
same impact prototype which yielded 
failing results or of any impact proto¬ 
type included within the environmental 
prototype which yielded failing results; 
and 

(C) Attempt to discover the cause of 
the failure, and as soon as the cause is 
known, take corrective action to elimi¬ 
nate the cause of the failure. 

(iii) Within 24 hours after learning of 
the failing results of any test required by 
this 5 1201.33(e>. the manufacturer of 
the glazing material which yielded those 
failing results shall transmit the follow¬ 
ing information to the Director. Division 
of Product Defect Correction. Consumer 
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Product Safety Commission, Washing¬ 
ton. D.C. 20207: 

(A) The name of the manufacturer of 
the glazing material which yielded fail¬ 
ing results. 

(B) The specifications of the impact 
prototype which yielded failing results, 
or the specifications of each impact pro¬ 
totype included within the environ¬ 
mental prototype which yielded failing 
results: 

(C> The type of test which yielded 
failing results; 

»D) The manner in which the failure 
occurred. 

The report required by this 5 1201.33 
leMiii) may be made by telephone. 
However, if the report is made by means 
other than a written communication, it 
shall be confirmed in writing within 48 
hours after the manufacturer learns of 
the failing test results. Saturdays, Sun¬ 
days, and Federal holidays shall be ex¬ 
cluded in determining compliance with 
the requirements of this § 1201.33(e) 

«iii). 

(iv) Within 30 calendar days after 
learning of the failing results of any test 
required by this 5 1201.33(e), the manu¬ 
facturer of the glazing material which 
yielded those failing results shall trans¬ 
mit the following information in writing 
to the Director, Division of Product De¬ 
fect Correction, Consumer Product 
Safety Commission, Washington, D.C. 
20207: 

(A) The date the test was initiated; 
the date the failure occurred: and the 
date the manufacturer learned of the 
failing test results; 

(B) The name of any third party con¬ 
ducting the test which yielded failing 
results, and the location of that third 
party’s testing facility: 

(C) The cause of the test failure, if 
known; 

(D) Any changes which have been 
made since the date failing test results 
were obtained to the impact prototype 
or to the environmental prototype which 
yielded failing results to correct the 
cause of the test failure; 

(E) The quantity of glazing material 
of the imoact prototype or of the envi¬ 
ronmental prototype which yielded fail¬ 
ing results currently in the manufac¬ 
turer's inventory; 

(F) The quantity of glazing material 
of the impact prototype or of the en¬ 
vironmental prototype which yielded 
failing results which has been distributed 
in commerce during the one-year period 
represented by the test which yielded 
failing results. 

(v) Compliance with the reporting 
provisions of 5 1201.33(e)(3) (iii) and 
'iv) with regard to any environmental 
test failure shall constitute compliance 
with the reporting requirements of 16 
CFR Part 1115 with regard to that test 
failure. 

(vi) No glazing material of the same 
impact prototype which yielded failing 
test results or of any impact prototype 
included within any environmental pro¬ 
totype which yielded failing results when 
tested in accordance with this 5 1201.33 


(e) and which is in the manufacturer’s 
inventory at the time the manufacturer 
learns of the failing test results shall be 
distributed in commerce without written 
approval obtained in advance of any such 
distrbution from the Director, Division of 
Product Defect Correction. Consumer 
Product Safety Commission. 

(vii) If a manufacturer resumes pro¬ 
duction of any impact prototype which 
yielded failing results or of any impact 
prototype included within any environ¬ 
mental prototype which yielded failing 
results (whether or not the specifications 
of that impact prototype have been mod¬ 
ified in any way), that manufacturer 
shall begin the appropriate environmen¬ 
tal qualification test required by this 
5 1201.33(e) within 30 calendar days after 
resuming production. 

(4) Simulated weathering test. The 
equipment shall be an apparatus com¬ 
mercially known as a “Weather-Ometer” 
or its functional equivalent incorporat¬ 
ing a carbon arc. It shall be operated in 
accordance with “Standard Recom¬ 
mended Practice for Operating Light- 
and-Water-Exposure Apparatus (Car¬ 
bon-Arc Type) for Exposure of Non- 
metallic Materials.” ASTM G 23-69, 
March 21.1969, as augmented for plastics 
(for plastic test specimens only) by 
“Standard Recommended Practice for 
Operating Light-and-Water-Exposure 
Apparatus (Carbon-Arc Type) for Ex¬ 
posure of Plastics.” ASTM D 1499-64, 
August 31. 1964. Sperimens shall be 
mounted and control specimens shall be 
used in the manner specified in the 
standard at 5 1201.4(d) (2) (ii) (A) or 
(B) as appropriate. An appropriate water 
spray cycle shall be used. The specimens 
shall be exposed in the Weather-Ometer 
for a period of time which, according to 
the manufacturer’s estimate, will pro¬ 
vide an accumulated ultraviolet irradia¬ 
tion equivalent to the accumulated ultra¬ 
violet irraditation of 2.000±1 hours of 
exposure in a twin enclosed carbon-arc 
Weather-Ometer. Evaluate the test re¬ 
sults by using the test criterion set forth 
in the standard at 5 1201.4(e) <2) (ii) (A) 
or (B), as appropriate. 

(5) Intensified weathering test. The 
test equipment shall be the Equatorial 
Mount with Mirrors for Acceleration with 
Water, such as that found at the Desert 
Sunshine Exposure Tests. Inc. near Phoe¬ 
nix, Arizona. It shall be operated in ac¬ 
cordance with “Standard Recommended 
Practice for Operating EMMA (QUA) *— 
A Fresnel-Concentrator Accelerated 
Weathering Machine Employing Natural 
Sunshine as Source,” ASTM draft stand¬ 
ard dated October 1. 1976. The standard 
water spray cycle of eight minutes on 
followed by 52 minutes off shall be used. 
Mounting of sperimens and use of con¬ 
trol specimens shall be as specified in the 
standard at 5 1201.4»d) (2) (ii) (A) or 
(B), as appropriate. The specimens shall 
be exposed to 375,000±10,000 langleys 
<375±10 kilo-calories per square centi¬ 
meter) of irradiation. Evaluate the test 
results by using the test criteria set forth 
in the standard at s 1201.4(e) (2) (ii) (A) 
or (B), as appropriate. 


(6» Outdoor weather, test. The speci¬ 
mens shall be exposed in outdoor expo¬ 
sure test racks set facing the equator at 
an angle from the horizontal equal to 
the latitude of the exposure site. The 
specimens shall be exposed to 375,000± 
10,000 langleys (375±10 kilo-calories 
per square centimeter) of irradiation. 
Mounting of specimens and use of con¬ 
trol specimens shall be as specified in 
the standard at 5 1201.4(d) (2) (ii) (A) 
or (B). as appropriate. Evaluate the test 
results by using the test criteria set forth 
in the standard at 5 1201.4(e) (2) (ii) (A) 
or (B), as appropriate. 

(7) Identification of plastic specimens. 
Infrared spectrograms may be made of 
any plastic specimen before it is sub¬ 
jected to the Accelerated Environmental 
Durability Test prescribed by the stand¬ 
ard at 16 CFR 1201.4(a) (2) and table 1, 
1201.4(b) (3) (ii). 1201.4(c)(1), 1201.4(c) 
(3) (ii) (A), 1201.4(d) (2) (ii), (fnd 1201.4 
(e) (2) (ii) (A), or before it is tested in 
accordance with provisions of $§ 1201.33 
(e) (4), (5). or (6); or of any specimen 
of plastic glazing material labeled “In¬ 
door Use Only” in accordance with the 
standard at I 1201.5(b) before it is tested 
in accordance with the Accelerated En¬ 
vironmental Durability Test prescribed 
by the standard at §§ 1201.4(a)(2) and 
table 1, 1201.3(b) (3) (iii). 1201.4(c)(3) 
(iii). 1201.4(d) (2) (iii) and 1201.4(e) (2) 
(ii) (C). Replication of this spectrogram 
by samples taken from subsequent spec¬ 
imens shall identify the material as ac¬ 
ceptable without repetition of the Accel¬ 
erated Environmental Durability Tests 
specified in the provisions of the stand¬ 
ard or of §§ 1201.33(e) cited above. The 
procedures specified in this § 1201.33(e) 
(7) may only be used with plastic glazing 
materials which are chemically the same 
as those tested by the Accelerated Envi¬ 
ronmental Durability Test specified by 
the provisions of the standard or of 
§ 1201.33(e) cited above. The procedure 
specified by this § 1201.33(e) (7) may not 
be used to negate or supercede the results 
of any testing conducted in accordance 
with the Accelerated Environmental 
Durability Tests specified by the provi¬ 
sions of the standard or of § 1201.33(e) 
cited above, and may not be used for 
composites such as laminated glass or 
organic-coated glass. 

(f) Use of tests not described above. 
Any interested party may request the 
Commission to approve the use of a test 
other than those described or set forth 
in this 5 1201.33 in a reasonable testing 
program for certification that glazing 
materials or products incorporating 
glazing materials which are subject to 
the standard conform with the standard. 
No test other than those described or set 
forth in this § 1201.33 may be used in a 
reasonable testing program for certifica¬ 
tion of glazing materials or products in¬ 
corporating glazing materials which are 
subject to the standard without written 
approval in advance from the Commis¬ 
sion. An application for approval of an 
alternative test should be addressed to 
the Secretary, Consumer Product Safety 
Commission, Washington, D.C. 20207, 
should be identified as an application 
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submitted in accordance with this 
§ 1201.33(0, and should contain the fol¬ 
lowing : 

(1) Identification of the test or tests 
described or set forth in the standard or 
in this § 1201.33 for which he test de¬ 
scribed in the application is proposed as 
a substitute. 

(2) A detailed description of the pro¬ 
posed test which includes the apparatus 
required, selection of test specimens, the 
tegt procedure, and the criteria for pass¬ 
ing and failing results. 

(3) A statement that the proposed test 
is as stringent or more stringent than the 
test or tests for which it is proposed as a 
substitute, the reasons which support 
such a statement, and all test data relied 
upon to support that statement. 

(g) Requirements for fabricators. (1) 
Any fabricator of products incorporating 
glazing materials which are subject to 
the standard who manufactures such 
products by using glazing materials 
which have been certified in accordance 
with § 1201.36 to indicate that those glaz¬ 
ing materials have been tested and ac¬ 
cepted in accordance with this § 1201.33 
is not required to perform the testing re¬ 
quired by this $ 1201.33 if both the follow¬ 
ing conditions are met: 

(1) The product and all glazing mate¬ 
rial incorporated into any such product 
are certified in accordance with § 1201.36; 
and 

(ii) The fabricator maintains all rec¬ 
ords required by 8 1201.35. 

(2) Any fabricator of products in¬ 
corporating glazing materials other than 
those described in 8 1201.33(g)(1) may 
use such glazing materials in the fabri¬ 
cation of products which are subject to 
the standard until July 5, 1978: Pro¬ 
vided, That the fabricator shall per¬ 
form all of the following: 

(i) Establish impact prototypes in ac¬ 
cordance with 8 1201.32(a) <6>. 

(ii) Select four specimens of each pro¬ 
totype at random from current invent- 
tory. or from each order. The specimens 
selected must meet the requirements of 
the standard at 8 1201.4(c)(1). Subject 
the four specimens to the impact test 
set forth in the standard. (Prototypes 
of monolithic plastic glazing materials 
may be tested by determining modulus of 
elasticity in the manner specified above 
at 8 1201.33(c) (2) (iv) (C) </> and by de¬ 
termining hardness in the manner speci¬ 
fied above at 8 1231.33(0(2) <iv> <C) (2) 
rather than by using the impact test 
prescribed by the standard.) If tests of 
all four specimens yield passing results, 
the quantity of glazing materials from 
which the specimens were selected may 
be used for production of products sub¬ 
ject to the standard. If tests of one or 
more specimens yield failing results, the 
quantity of glazing material from which 
the four test specimens were selected 
may not be incorporated into products 
subject to the standard. 

(iii) Certify all products which incor¬ 
porate glazing materials w r hich have been 
tested in accordance with 8 1201.33(g) (2) 
with passing results as required by 
$ 1201.36. 


(iv) Maintain all records required by 
8 1201.35. 

After July 5. 1978. all products which 
are subject to the standard and which 
are assembled or fabricated in the United 
States must incorporate glazing mate¬ 
rials w r hich have been certified by the 
manufacturer of those materials to com¬ 
ply with the standard. 

(h) Requirements for importers. (1) 
Any importer of architectural glazing 
material or products incorporating such 
glazing materials which are subject to 
the standard w f ho imports such glazing 
materials or products incorporating 
glazing materials which are certified in 
accordance with 8 1201.36 to indicate that 
those glazing materials have been tested 
and accepted in accordance with this 
8 1201.33 is not required to perform the 
testing required by this 8 1201.33 if the 
importer maintains all records required 
by 8 1201.35. 

(2) Any importer of architectural glaz¬ 
ing materials or products incorporating 
such glazing materials which are sub¬ 
ject to the standard who imports such 
glazing materials or such products in¬ 
corporating such glazing materials which 
have not been certified in accordance 
with § 1201.36 to indicate that they have 
been tested and accepted in accordance 
with this 5 1201.33 shall perform all the 
following: 

(i) Establish impact prototypes in ac¬ 
cordance with 81201.32(a)(6) from each 
lot of glazing materials or products in¬ 
corporating such glazing materials 
which are subject to the standard re¬ 
ceived through the Bureau of Customs. 

(ii) Select four specimens of each 
prototype at random from each lot of 
glazing materials or products incor¬ 
porating glazing materials subject to the 
standard received through the Bureau 
of Customs. The specimens selected must 
meet the requirements of the standard 
at 8 1201.4(c) (D. Subject the four spec¬ 
imens to the impact test set forth in 
the standard. (Prototypes of monolithic 
plastic glazing materials may be tested 
by determining modulus of elasticity in 
the manner specified above at § 1201.33 
(c) (2) (iv) (C> (I) and by determining 
hardness in the manner specified above 
at § 1201.33(c) (2> (iv) (C» (2> rather than 
by using the impact test prescribed by 
the standard.) If tests of all four speci¬ 
mens yield passing results, the lot of 
glazing materials or products incor¬ 
porating glazing materials from which 
the specimens w r ere selected may be dis¬ 
tributed in commerce within the United 
States. If tests of one or more specimens 
yield failing results, the lot of glazing 
materials or products from which the 
specimens were selected may not be dis¬ 
tributed in commerce within the United 
States. 

(iil> Perform all environmental test¬ 
ing required by § 1201.33(e). 

(iv) Certify all glazing materials or 
products incorporating glazing materials 
which have been tested in accordance 
with 8 1201.33(h) (2) (ii) with passing re¬ 
sults in accordance with the require¬ 
ments of $ 1201.36. 


(v) Maintain all records required by 
8 1201.36. 

(i) Testing by third parties. Any or all 
of the testing required by § 1201.33 may 
be performed by a third party such as 
an independent testing laboratory. When 
such testing is performed by a third 
party, the party for whom such testing 
is performed shall maintain all records 
required by 8 1201.35 and shall be re¬ 
sponsible for the accuracy of the test¬ 
ing and the adequacy of all records of 
such testing. 

§ 1201.34 Effect of compliance with rea¬ 
sonable testing program on enforce¬ 
ment action*. 

(a) Civil and criminal proceedings. 
Notwithstanding compliance with any 
reasonable testing program which meets 
all requirements of this Subpart B, the 
manufacture for sale, offer for sale, dis¬ 
tribution in commerce, or importation 
into the United States of any glazing 
material or product incorporating glaz¬ 
ing material w'hich does not comply with 
the standard is a violation of section 
19(a)(1) of the Consumer Product 
Safety Act (15 U.S.C. 2068(a)(1)), lor 
which civil penalties are authorized by 
section 20 of the Act (15 U.S.C. 2069) 
if the violation is knowing, and for 
which criminal penalties are authorized 
by section 21 of the Act (15 UJS.C. 2070 > 
If the violation is both knowing and will¬ 
ful. 

(b) Injunctions. The Commission may 
bring an action against any person or 
firm to restrain the manufacture, dis¬ 
tribution, or importation of any glazing 
material or product incorporating glaz¬ 
ing material which does not comply with 
the standard in accordance with section 
22(a) of the Consumer Product Safety 
Act (15 U.S.C. 2071(a)j notwithstand¬ 
ing compliance by any such person or 
firm with a reasonable testing program 
which meets all requirements of this 
Subpart B. 

(c) Seizure. Any glazing material or 
product incorporating glazing material 
which does not comply with the stand¬ 
ard is subject to seizure in accordance 
with provisions of section 22(b) of the 
Consumer Product Safety Act (15 U.S.C. 
2071(b)), notwithstanding the fact that 
such glazing material or product may 
have been part of a production unit cer¬ 
tified to comply with the standard fol¬ 
lowing a reasonable testing program 
meeting all requirements of this Subpart 
B. 

<d> Evidence of compliance with Rea¬ 
sonable testing program. Evidence of 
compliance with a reasonable testing 
program which meets all requirements 
of this Subpart B by any person or firm 
may be considered by the Commission 
before concentment of any enforcement 
action to seek civil or criminal penalties 
for violation of the Consumer Product 
Safety Act. to restrain violations of the 
Act. or to seize any glazing material or 
product incorporating glazing material 
which is alleged to fail to comply with 
the standard. 
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§ 1201.35 Recordkeeping requirement*. 

(a) Manufacturers of architectural 
glazing materials. Every manufacturer of 
architectural glazing materials which is 
subject to the standard shall maintain 
'records which: 

(1) Demonstrate compliance with the 
applicable requirements of § 1201.33. 

(2) Show disposition of each rejected 
production unit. 

<3) Show disposition of each accept¬ 
able production unit, including name 
and address of each purchaser of each 
such production unit or part thereof; 
and date of each sale or delivery of each 
such production unit or part thereof. 

(4) Contain copies of any written 
notification given to the Commission 
concerning any code symbols used in any 
certificate of compliance as required by 
§ 1201.36(c), and used in any labeling 
required by 5 1201.37(b). 

*b) Fabricators. <1) If a fabricator of 
products that incorporate architectural 
glazing materials and which are subject 
to the standard manufacturers such 
products from architectural glazing ma¬ 
terials which have been certified in ac¬ 
cordance with provisions of 5 1201.36 to 
indicate that they have been tested and 
accepted in accordance with provisions of 
§ 1201.33. that fabricator shall maintain 
records to establish the identity of the 
manufacturer of each shipment or de¬ 
livery of such glazing materials, and the 
quantity and type of glazing materials 
involved in each such shipment or de¬ 
livery <e.g.. tempered glass, laminated 
glass, organic-coated glass, acrylic or 
polycarbonate.) 

f 2) If a fabricator of products that in¬ 
corporate architectural glazing materials 
and which are subject to the standard is 
required to perfrom testine in accord¬ 
ance with provisions of § 1201.33(g)(2), 
above, that fabricator shall maintain 
records which: 

«i) Demonstrate compliance with the 
applicable reouirements of § 1201.33. 

(ii> Show the disposition of each re¬ 
jected lot of glazing materials. 

<iii> Show the disposition of each ac¬ 
ceptable lot of glazing materials. 

(iv> Contain any written notification 
given to the Commission concerning any 
code symbols used in any certificate of 
compliance as required by $ 1201.36(c) 
and used in any labeling required by 
$ 1201.37(b). 

<c» Importers. (1) If an importer of 
architectural glazing materials which are 
subject to the standard imports such 
architectural glazing materials which are 
certified in accordance with § 1201.36 to 
indicate that they have been tested and 
accepted in accordance with provisions 
of § 1201.33, that importer shall main¬ 
tain the records required by § 1201.35(a) 
with respect to those architectural gla¬ 
zing materials. 

(2) If an importer of products in¬ 
corporating architectural glazing ma¬ 
terials imports such products which are 
certified in accordance with 5 1201.36 to 
indicate that they have been tested and 
accepted in accordance with provisions of 


§ 1201.33, that importer shall maintain 
the records required by § 1201.35 (b) with 
respect to those products. 

(3) If an importer of architectural 
glazing materials that are subject to the 
standard imports such architectural 
glazing materials which have not been 
certified in accordance with § 1201.36 to 
indicate that they have been tested and 
accepted in accordance with provisions 
of $ 1201.33. that importer shall comply 
with § 1201.33(h) and maintain records 
which: 

<i> Demonstrate compliance with the 
applicable requirements of § 1201.33. 

<ii> Show' the disposition of each re¬ 
jected lot of glazing materials. 

<lii> Show the disposition of each ac¬ 
ceptable lot of glazing materials. 

<iv> Contain any written notification 
given to the Commission concerning any 
code symbols used in any certificate of 
compliance as required by $ 1201.36(c) 
and used in any labeling required by 
$ 1201.37(6). 

(4) If an importer of products incor¬ 
porating architectural glazing materials 
imports such products which are not cer¬ 
tified in accordance with § 1201.36 to in¬ 
dicate that they have been tested and 
accepted in accordance with provisions 
of g 1201.33. that importer shall comply 
with § 1201.33*h) and maintain records 
which: 

(i> Demonstrate compliance with the 
applicable requirements of § 1201.33. 

(ii) Show the disposition of each re¬ 
jected lot of glazing materials. 

<iii> Show the disposition of any ac¬ 
ceptable lot of glazing materials. 

civ) Contain any written notification 
to the Commission concerning any code 
symbols used in any certificate of com¬ 
pliance as required by § 1201.36(c), and 
used in any labeling required by § 1201.- 
37(6). 

(d> Form of records. No specific form 
or format is prescribed for the records 
required to be maintained by this § 1201.- 
35. However, such records must convey 
the information required by this § 1201.- 
35 without reference to any source other 
than the standard or the regulations in 
this Subpart B for explanation of their 
contents. 

<e) Retention of records. The records 
required by this § 1201.35 shall be re¬ 
tained for three years, except that the 
records of impact qualification tests 
shall be maintained for three years or 
as long as they are relied upon to dem¬ 
onstrate compliance with the require¬ 
ments of § 1201.33(b), whichever period 
is longer. 

(f) Access to records. The records re¬ 
quired to be maintained by this § 1201.35 
shall be made available to the Commis¬ 
sion or its employees upon the request 
of an officer or employee duly designated 
by the Commission in accordance with 
provisions of section 16 of the Consumer 
Product Safety Act <15 U.S.C. 2065). 

§ 1201.36 Certification. 

<a> General. Section 14(a) of the Con¬ 
sumer Product Safety Act (15 U.S.C. 
2063(a)) requires every manufacturer 
and every private labler of any consu¬ 


mer product which is subject to a safety 
standard issued under the act to issue a 
certificate that the product in question 
conforms to all applicable consumer 
product safety standards and to specify 
any standard which is applicable. As 
defined in the Consumer Product Safety 
Act, the term “manufacturer” includes 
an importer. As defined In the standard, 
the term “manufacturer” includes a fab¬ 
ricator of products which incorporate 
glazing materials and which are sub¬ 
ject to the standard. Section 14(a) of 
the Act requires that the certificate of 
compliance must indicate the name of 
the manufacturer or private labeler is¬ 
suing the certificate and the date and 
place of manufacture of the product for 
which the certificate of compliance is 
issued. Additionally, section 27<e) of the 
Act <15 U.S.C. 2076(e)) authorizes the 
Commission to require manufacturers of 
products to furnish technical data about 
those products to the Commission and to 
purchasers. 

«b> Form of certificate. The certificate 
of compliance with the standard shall 
take the form of either of the following: 

<1> A document which relates to each 
sale or delivery of materials or products 
and which accompanies those materials 
or products to the purchaser. Examples 
of a document fulfilling the requirements 
of this $ 1201.36(b) (1) include an in¬ 
voice, a bill of lading, or a separate writ¬ 
ten statement. 

(2) A continuing certification in the 
form of a document, such as a letter, 
issued to a particular purchaser of ma¬ 
terials or products applicable to speci¬ 
fied materials or glazed products sold or 
delivered during a specified period of 
time. 

<c) Contents of certificate. Each cer¬ 
tificate of compliance with the standard 
required by section 14 1 a) of the Con¬ 
sumer Product Safety Act and this 
§ 1201.36 shall set forth the following 
information clearly and legibly: 

<1> A statement in the English lan¬ 
guage that the materials or products to 
which the certificate relates are subject 
to and complies with the standard. Any 
person or firm required to issue a certif¬ 
icate of compliance for any piece of 
glazing material which is intended for 
use in Category I products only may so 
limit the certificate of compliance. Un¬ 
less the certificate contains a statement 
that the glazing materials to which it 
relates are intended for use in Category 
I products only, a certificate of com¬ 
pliance with the Standard issued for 
glazing materials shall mean that the 
glazing materials to which that certifi¬ 
cate relates will meet the requirements 
of the Standard for glazing materials 
intended for use in both Category I and 
Category II products. 

(2) The name and address of the 
manufacturer or private labeler issuing 
the certificate. 

(3> The manufacturer of the glazing 
material and the location of the plant at 
which it was produced. 

(4) The identification of the particu¬ 
lar tempering furnace, laminating line, 
extrusion machine, or other necessary 
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item of equipment used for the produc¬ 
tion of the glazing material. 

(5) The date of manufacture of the 
glazing material by week. 

(6) The Information required by 
§§ 1201.36(c) (3). (4>. and <5> may be 
in code if the manufacturer or private 
labeler issuing the certificate gives 
written notification concerning the 
meaning of each symbol used in such 
a code to the Commission. Such written 
notification shall be addressed to the 
Secretary. Consumer Product Safety 
Commission. Washington. D.C. 20207. 
and shall state that it is being given in 
accordance with this § 1201.36(c). 

(d) Applicability to product manufac¬ 
turers. Any person or firm that incor¬ 
porates glazing materials into, assem¬ 
bles. fabricates, or manufactures a 
product which is subject to the standard 
and receives a certificate of compliance 
with the standard meeting the require¬ 
ments of this 5 1201.36 from the manu¬ 
facturer. importer, or private labeler of 
the glazing material used to manufac¬ 
ture that product, may rely on that 
certificate to establish that the glazing 
materials to which it relates are subject 
to and comply with the standard with¬ 
out any requirement for further testing, 
and may incorporate the information 
contained in that certificate in any cer¬ 
tificate of compliance required to be 
issued by this § 1201.36 and section 14(a) 
of the Act. 

§ 1201.37 Nonprrmanenl label. 

(a) Form. In addition to issuing the 
certificate of compliance required by 
section 14(a) of the Act and § 1201.36 
above, every manufacturer, importer, 
and private labeler of glazing materials 
and products incorporating glazing ma¬ 
terials shall attach to each such piece 
of glazing material and each such prod¬ 
uct a nonpermanent label which must re¬ 
main on the glazing materials or product 
until the material or product Is in the 
possession of its ultimate purchaser 
However, a permanent label which con¬ 
tains all of the information required by 
§ 1201.37(b), below, will also satisfy the 
requirements of this § 1201.37. The label 
required by this 5 1201.37 must be visible 
and legible to the ultimate purchaser of 
the glazing material or product to which 
it Is affixed. 

(b> Content . The label required by this 
5 1201.37 shall state: 

(1 » That the glazing material or prod¬ 
uct incorporating glazing material is 
subject to and complies with the stand¬ 
ard. This information may take the form 
of the figures and letters CPSC or 16 
CFR 1201 to indicate that the glazing 
material or product meets the require-, 
ments of the standard for both Category 
I and Category II products; or the fig¬ 
ures and letters CPSC-1 or 16 CFR 
1201-1 to indicate that the glazing ma¬ 
terial or product meets the requirements 
of the standard for Category I products 
only. 

(2) The name and address of the man¬ 
ufacturer. importer or private labeler. 

(3> In the case of products incorporat¬ 
ing glazing materials, in addition to the 


information required by §§ 1201.37(b) 
(1) and (2). above, the name and ad¬ 
dress of the manufacturer, importer or 
private labeler of the product. If the label 
affixed to any piece of glazing material 
by the manufacturer, importer, or pri¬ 
vate labeler of that glazing material re¬ 
mains affixed to and legible on that piece 
of glazing material after it is incorpo¬ 
rated into any product, the manufac¬ 
turer of that product may rely on such a 
label to transmit the information re¬ 
quired by §§ 1201 37(b) <1> and (2), 
above. 

< 4 > The information required by 
5 1201.37(b)(3) may be in code if the 
person attaching the label gives written 
notice concerning the meaning of each 
symbol used in such a code to the Com¬ 
mission. Such written notification shall 
be addressed to the Secretary, Consumer 
Product Safety Commission. Washing¬ 
ton. D.C. 20207. and shall state that it is 
being given in accordance with this 
5 1201.37(b) 

§ 1201.38 Failure to i>*uc* certificate, to 
label or to maintain records. 

The failure of a manufacturer, fabri¬ 
cator, or importer of any architectural 
glazing material which is subject to the 
standard, or of any product incorporat¬ 
ing glazing materials which is subject to 
the standard, to issue a certificate of 
compliance with the standard, in the 
manner required by § 1201.36. or to com¬ 
ply with the labeling requirements of 
5 1201.37 is a violation of section 14 of 
the Consumer Product Safety Act (15 
U.S.C. 2063) and a "prohibited act" as 
that term is used in section 19(a) (6) of 
the Consumer Product Safety Act (15 
U.S.C. 2068(a)(6)). The failure of a 
manufacturer, fabricator, or importer to 
maintain any record required by 5 1201.- 
35 is a "prohibited act” as that term is 
used in section 19(a)(3) of the Con¬ 
sumer Product Safety Act (15 U.S.C. 
2068(a)(3)). 

§ 1201.39 I**uanr«* of a fiiUt* certificate. 

Any manufacturer, fabricator, or im¬ 
porter of architectural glazing materials 
which are subject to the standard, or of 
products incorporating glazing materials 
which are subject to the standard, who 
issues a certificate of compliance with 
the standard which is not based on the 
testing required by § 1201.33 or which is 
in any other way false or misleading 
shall be deemed to have issued a false 
certificate, which is a prohibited act 
within the meaning of section 19(a)(6) 
of the Consumer Product Safety Act (15 
U.SiC. 2068(a> (6)) if that manufacturer, 
fabricator, or importer, in the exercise 
of due care, has reason to know that the 
certificate is false or misleading in any 
material respect. 

§ 1201.40 Effect of f«Ue certification or 
of failure I© certify. 

(a> General. Any architectural glazing 
material subject to the standard, and 
any product incorporating glazing mate¬ 
rial subject to the standard, which has 
been distributed in commerce and has 
been falsely certified or has not been 


certified, is presumed not to comply with 
the standard. 

(b) Enforcement proceedings. In any 
enforcement proceeding, a person or 
firm which has falsely certified that any 
architectural glazing material subject to 
the standard, or any product incorpo¬ 
rating glazing material subject to the 
standard complies with the standard, or 
has failed to certify that any such archi¬ 
tectural glazing material or product in¬ 
corporating glazing material complies 
with the Standard, bears the burden of 
going forward with evidence to meet or 
rebut the presumption that any falsely 
certified or uncertified architectural 
glazing material or product incorporat¬ 
ing glazing material which is subject to 
the standard does in fact comply with 
the standard. 

§ 1201.41 Civil ami criminal penalties. 

A knowing violation of section 19(a) 
(3) or (6) of the Consumer Product 
Safety Act 05 U.S.C. 2068(a) (3) or (6)) 
which results from the failure to certify 
any architectural glazing material which 
is subject to the standard, or any product 
incorporating glazing material which 
is subject to the standard, the issuance 
of a false certification of compliance of 
any such architectural glazing material 
or product incorporating any such glaz¬ 
ing material, the failure to label glazing 
material or architectural products con¬ 
taining glazing material as required by 
5 120 or the failure to maintain any rec¬ 
ord required by 5 1201.35, Subjects the 
violator to a civil penalty in accordance 
with section 20 of the Consumer Prod¬ 
uct Safety Act (15 U.S.C. 2069). "Know¬ 
ing" means the having of actual knowl¬ 
edge or the presumed having of knowl¬ 
edge deemed to be possessed by a reason¬ 
able person w’ho acts In the circum¬ 
stances. including knowledge obtainable 
upon exercise of due care to ascertain the 
truth of representations. A knowing and 
willful violation of sections 19 (a) or (b). 
of the Consumer Product Safety Act (15 
U.S.C. 2068 (a) or (b)), after the violator 
has received notice of noncompUance, 
subjects the violator to criminal penal¬ 
ties in accordance with section 21 of the 
Consumer Product Safety Act (15 U.S.C. 
2070). 

§ 1201.42 Good faiih defence to holder* 
of certificate*. 

Any person who offers for sale or dis¬ 
tributes ih oommerce any architectural 
glazing material or any product incorpo¬ 
rating any glazing material which has 
been certified to comply with the stand¬ 
ard in accordance with the requirements 
of the regulations in this Subpart B of 
this Part 1201 but which nevertheless 
fails to conform to the Standard, shall 
not be subject to any civil or criminal 
penalty unless that person had actual 
knowledge that the sale or distribution 
of that glazing material or product in¬ 
corporating glazing material would be a 
violation of section 19(a)(1) or (2) of 
the Consumer Product Safety Act (15 
U.S.C. 2068(a)(1) or (2> >. 
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§ 1201.43 Effect of certification based 
on a reasonable testing program. 

In an enforcement action, the propon¬ 
ent <whether the Commission, its staff, 
or an interested third party) bears the 
burden of persuading the factfinder that 
any architectural glazing material or 


product incorporating glazing material 
which has been certified to comply with 
the standard in accordance with 5 1201.- 
36. and for which the records required by 
5 1201.35 have been maintained, does not 
in fact comply with the standard, or pre¬ 
sents substantial or unreasonable risks 
of injury to the public. 


Figure I.— Selection of prototypes for impact testing during first level production testing 
from production units containing from .t to 5 separate prototypes 


Number of prototypes in production unit 


1st, 2d 3d 4th 

production production production production 

unit unit unit unit 


Three: 

1st prototype. 
2d prototype.. 
3d prototype... 
Four: 

1st prototype. 
2d prototype.. 
3d prototype.., 
4th prototype. 
Five: 
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2d prototype.., 
3d prototype.. 
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5th prototype.. 
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Interested persons are invited to sub¬ 
mit on or before March 16, 1978, written 
comments regarding these proposed 
regulations. Such comments should be 
accompanied, to the extent possible, by 
supporting data or documentation. Re¬ 
quests for confidentiality of documen¬ 
tation will be handled in accordance 
with the Freedom of Information Act. as 
amended, 5 U.S.C. 552; the Commis¬ 
sion’s interim regulations issued under 
that act, 39 FR 30298, August 21, 1974; 
and the provisions of section 6(a) (2) 
of the Consumer Product Safety Act, 15 
U.S.C. 2055(a)(2). 

Interested persons will be afforded an 
opportunity for oral presentation of data, 
views, arguments, and opinions on these 
proposed regulations on February 15. 
1978. Proceedings for oral presentations 
will begin at 9:30 a.m., at the 3rd Floor 
Hearing Room. 1111 18th Street NW.. 
Washington, D.C. The procedural reg- 
ulations for oral presentations 16 CFR 
Part 1109, issued October 14, 1975 (40 
FR 48122) shall govern these proceed¬ 
ings. 


All persons desiring to make oral 
presentations must notify Richard Danca 
of the Office of the Secretary (202) 634- 
7000, not later than the close of busi¬ 
ness on February 1, 1978. A summary or 
outline of each oral presentation must 
be filed with the Office of the Secretary 
by close of business February 8, 1978. 

Written comments and any accom¬ 
panying materials should be submitted, 
preferably in five copies, to the Secre¬ 
tary, Consumer Product Safety Com¬ 
mission. Washington, D.C. 20207. Com¬ 
ments received in response to this pro¬ 
posal will be available for public in¬ 
spection in the Office of the Secretary, 
8th Floor. 1111 18th Street NW., Wash¬ 
ington, D.C., during working hours, Mon¬ 
day through Friday. 

Dated: December 12,1977. 

Richard Rapps, 
Secretary , Consumer 
Product Safety Commission. 

|FR Doc.77-36036 Filed 12-16-77;8:45 am) 
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NOTICES 


[ 4510 - 27 ] 

DEPARTMENT OF LABOR 

Employment Standards Administration 

MINIMUM WAGES FOR FEDERAL AND 

FEDERALLY ASSISTED CONSTRUCTION 

General Wage Determination Decisions 

General Wage Determination Deci¬ 
sions of the Secretary of Labor specify, in 
accordance with applicable law and on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which are de¬ 
termined to be prevailing for the de¬ 
scribed classes of laborers and mechanics 
employed in construction activity of the 
character and in the localities specified 
therein. 

The determinations in these decisions 
of such prevailing rates and fringe bene¬ 
fits have been made by authority of the 
Secretary of Labor pursuant to the provi¬ 
sions of the Davis-Bacon Act of March 3. 
1931, as amended (46 Stat. 1494. as 
amended. 40 U.S.C 276a) and of other 
Federal statutes referred to in 29 CFR 1.1 
(including the statutes listed at 36 FR 
306 following Secretary of Labor’s Order 
No. 24-70) containing provisions for the 
payment of wages which are dependent 
upon determination by the Secretary 
of Labor under the Davis-Bacon Act; and 
pursuant to the provisions of Part 1 of 
Subtitle A of Title 29 of Code of Fed¬ 
eral Regulations. Procedure for Prede¬ 
termination of Wage Rates, (37 FR 
21138) and of Secretary of Labor’s Or¬ 
ders 12-71 and 15-71 (36 FR 8755, 8756). 
The prevailing rates and fringe benefits 
determined in these decisions shall, in ac¬ 
cordance with the provisions of the fore¬ 
going statutes, constitute the minimum 
wages payable on Federal and federally 
assisted construction projects to laborers 
and mechanics of the specified classes en¬ 
gaged on contract work of the character 
and in the localities described therein. 

Good cause is hereby found for not 
utilizing notice ar.d public procedure 
thereon prior to the issuance of these de¬ 
terminations as prescribed in 5 U.S.C. 
553 and not providing for delay in effec¬ 
tive date as prescribed in that section, 
because the necessity to issue construc¬ 
tion industry w'age determination fre¬ 
quently and in large volume causes pro¬ 
cedures to be impractical and contrary 
to the public interest. 

General Wage Determination Deci¬ 
sions are effective from their date of pub¬ 
lication in the Federal Register without 
limitation as to time and are to be used 
in accordance with the provisions of 29 
CFR Parts 1 and 5. Accordingly, the ap¬ 


plicable decision together with any modi¬ 
fications issued subsequent to its publica¬ 
tion date shall be made a part of every 
contract for performance of the de¬ 
scribed work within the geographic area 
indicated as required by an applicable 
Federal prevailing wage law and 29 CFR. 
Part 5. The wage rates contained therein 
shall be the minimum paid under such 
contract by contractors and subcontrac¬ 
tors on the work. 

Modifications and Supersedeas Deci¬ 
sions to General Wage Determination 

Decisions 

Modifications and Supersedeas Deci¬ 
sions to General Wage Determination 
Decisions are based upon information ob¬ 
tained concerning changes in prevailing 
hourly wage rates and fringe benefit pay¬ 
ments since the decisions w r ere issued. 

The determinations of prevailing rates 
and fringe benefits made in the Modifi¬ 
cations and Supersedeas Decisions have 
been made by authority of the Secretary 
of Labor pursuant to the provisions of 
the Davis-Bacon Act of March 3. 1931, as 
amended (46 Stat. 1494, as amended, 40 
U.S.C. 276a) and of other Federal stat¬ 
utes referred to in 29 CFR 1.1 (including 
the statutes listed at 36 FR 306 follow¬ 
ing Secretary of Labor’s Order No. 
24-70 > containing provisions for the pay¬ 
ment of wages which are dependent upon 
determination by the Secretary of Labor 
under the Davis-Bacon Act; and pur¬ 
suant to the provisions of Part 1 of Sub¬ 
title A of Title 29 of Code of Federal 
Regulations. Procedure for Predetermi¬ 
nation of Wage Rates (37 FR 21138) and 
of Secretary of Labor’s Orders 13-71 and 
15-71 (36 FR 8755. 8756). The prevailing 
rates and fringe benefits determined in 
foregoing General Wage Determination 
Decisions, as hereby modified, and/or 
superseded shall, in accordance with the 
provisions of the foregoing statutes, con¬ 
stitute the minimum wages payable on 
Federal and federally assisted construc¬ 
tion projects to laborers and mechanics 
of the specified classes engaged in con¬ 
tract w'ork of the character and in the 
localities described therein. 

Modifications and Supersedeas Deci¬ 
sions are effective from their date of pub¬ 
lication in the Federal Register without 
limitation as to time and are to be used 
in accordance with the provisions of 29 
CFR Parts 1 and 5. 

Any person, organization, or govern¬ 
mental agency having an interest in the 
w’ages determined as prevailing is en¬ 
couraged to submit w f age rate informa¬ 
tion for consideration by the Depart¬ 
ment. Further information and self- 
explanatory forms for the purpose of 
submitting this data may be obtained by 
writing to the U.S. Department of Labor. 


Employment Standards Administration. 
Office of Special Wage Standards, Divi¬ 
sion of Wage Determinations, Washing¬ 
ton. D.C. 20210. The cause for not 
utilizing the rule-making procedures 
prescribed in 5 U.S.C. 553 has been set 
forth in the original General Wage De¬ 
termination Decision. 

Modifications to General Wage 
Determination Decisions 

The numbers of the decisions being 
modified and their dates of publication 
in the Federal Register are listed with 
each State. 


California: 

CA77-5090; CA77-5091... Sept. 30, 1977. 
Delaware: 

DE77-3134.. Do. 

Idaho: 

ID77-5088 .. Oct. 7, 1977. 

Louisiana:* 

LA77-4219 . Sept. 23. 1977. 

Maryland: 

MD77—3080 . June 24. 1977. 

MD77-3130 . Sept. 23. 1977. 

Massachusetts: 

MA77-3071 . July 22. 1977. 

Nebraska: 

NE77-4208 .. Aug. 26, 1977. 

NE77-4262 _ Sept. 30. 1977. 


Sept. 23. 1977. 

Nevada: 

NV77-5077; NV77-5085; NV 


77-5089. 

New Jersey: 

NJ77-3079 .. June 17. 1977 

NJ77-3Q93 .. July 8. 1977. 

Oklahoma: 

OK77—4270; OK774275; OK Sept. 30. 1977. 
77-4276: OK77-4278. 

Texas: 

TX77-422!; TX77-4254; TX Do. 
77-4258. 

Utah: 

UT77-5075 . Aug. 5. 1977. 

Washington: 

WA77-5096 . Oct. 14, 1977. 

West Virginia: 

WV77-3083 . Sept. 30. 1977. 

WV77-3101. July 22. 1977. 


Supersedeas Decisions to General 
Wage Determination Decisions 

The numbers of the decisions being su¬ 
perseded and their dates of publication in 
the Federal Recister are listed with each 
State. Supersedeas Decision numbers are 
in parentheses following the numbers of 
the decisions being superseded. 

Georgia: 

GA76-1123 (GA77-1153) --- Oct. 22. 1976. 
Maine: 

ME76-2156. ME76-2159 (ME Nov. 26. 1976. 
77-3138). 

ME76-2166 (ME77-3188) — Dec. 3. 1976. 

Signed at Washington. D.C.. this 9th 
day of December 1977. 

Ray J. Dolan. 
Assistant Administrator, 
Wage and Hour Division. 
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RULES AND REGULATIONS 


[ 6820-26 ] 

Title 41—Public Contracts and Property 
Management 

CHAPTER 105—GENERAL SERVICES 
ADMINISTRATION 

PART 105-63—PRESERVATION AND PRO¬ 
TECTION OF AND ACCESS TO THE 
PRESIDENTIAL HISTORICAL MATERIALS 
OF THE NIXON ADMINISTRATION 

Public Access Regulations 

AGENCY: General Services Adminis¬ 
tration. 

ACTION: Final rule. 

SUMMARY: This rule provides proce¬ 
dures for preserving and protecting the 
Presidential historical materials of the 
Nixon administration and for providing 
access to these materials. The Adminis¬ 
trator of General Services is required by 
law to issue these regulations. 

EFFECTIVE DATE: December 16, 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Steven Garfinkel, Chief Counsel for 
Records and Archives. General Serv¬ 
ices Administration, 18th and F Streets 
NW.. Washington. D.C. 20405. 202-566- 
1460. 

SUPPLEMENTARY INFORMATION: 
On June 2, 1977, the Administrator of 
General Services submitted to the Con¬ 
gress proposed regulations implementing 
Section 104 of the Presidential Record¬ 
ings and Materials Preservation Act 
(Pub. L. 93-526: 88 Stat. 1695: 44 U.S.C. 
2107 note). Subsection 104(a) of the Act 
provides, “The Administrator shall • • • 
submit to each House of Congress a re¬ 
port proposing and explaining regula¬ 
tions that would provide public access to 
the tape recordings and other (Presiden¬ 
tial historical) materials lof the Nixon 
Administration!.” Subsection 104(b)(1) 
of the Act provides, “The regulations 
proposed by the Administrator * * * shall 
take effect upon the expiration of 90 
legislative days • • ♦ unless such reg¬ 
ulations are disapproved by a resolution 
adopted by either House of the Con¬ 
gress during such period." On Decem¬ 
ber 12, 1977, the proposed regulations 
had lain before the Congress for 90 legis¬ 
lative days, neither House of Congress 
having passed a regulation disapproving 
the proposed regulations. Accordingly, 
the General Services Administration 
now publishes and puts in effect the 
regulations proposed to the Congress on 
June 2,1977. 

The table of contents for Part 1 OS- 
63 is amended by the addition of the 
following new entries: 

Sec. 

105-63.104 Definitions. 

Subpart 105-63.4—Access by the Public 

105-63.400 Scope of subpart. 

105-63.401 Processing period; notice of 
proposed opening. 

105-63.401-1 Rights and privileges; right 
to a fair trial. 


105-63.401-2 


105-63.401-3 

105-63.401-4 

105-63.401-5 

105-63.402 

105-63.402-1 

105-63.402-2 


105-63.402-3 

105-63.402-4 

105-63.402-5 

105-63.402-6 

105-63.403 

105-63.404 


105-63.405 

105-63.406 


Segregation and review; Sen¬ 
ior Archival Panel; Presi¬ 
dential Materials Review 
Board. 

Notice of determination to 
transfer materials. 

Appeals. 

Transfer of materials. 

Restrictions. 

Materials related to abuses of 
governmental power. 

Materials of general historical 
significance unrelated to 
abuses of governmental 
power 

Periodic review of restrictions. 

Appeal of restrictions. 

Deletion of restricted por¬ 
tions. 

Requests for declassification. 

Reference room locations, 
hours, and rules. 

Reproduction of tape record¬ 
ings of Presidential con¬ 
versations. 

Reproduction and authentica¬ 
tion of other materials. 

Amendment of regulations. 


Authority: Sec. 205(c), 63 Stat. 390 (40 
U.S.C. 496(c)): secs. 103 and 104 of Pub. L. 
93-526; 88 Stat. 1695 (44 U.S.C. 2107 note). 

Subpart 105-63.1—General Provisions 

Section 105-63.104 is added to read as 
follows: 


§ 105—63.104 Definitions. 

For the purposes of this Part 105-63, 
the following terms have the meaning 
ascribed to them in this 8 105-63.104. 

(a> Presidential historical materials. 
The term "Presidential historical mate¬ 
rials" (also referred to as "historical 
materials" and "materials") shall mean 
all papers, correspondence, documents, 
pamphlets, books, photographs, films, 
motion pictures, sound and video record¬ 
ings, machine-readable media, plats, 
maps, models, pictures, works of art, and 
other objects or materials made or re¬ 
ceived by former President Richard M. 
Nixon or by members of his staff in 
connection with his constitutional or 
statutory duties or political activities as 
President and retained or appropriate 
for retention as evidence of or informa¬ 
tion about these duties and activities. 
Excluded from this definition are doc¬ 
umentary materials of any type that are 
determined to be the official records of 
an agency of the Government: private 
or personal materials; stocks of publica¬ 
tions, processed documents, and station¬ 
ery; and extra copies of documents pro¬ 
duced only for convenience of reference, 
when they are clearly so identified. 

(b) Private or personal materials. The 
term "private or personal materials" 
shall mean those papers and other docu¬ 
mentary or commemorative materials in 
any physical form relating solely to a 
person’s family or other nonpublic ac¬ 
tivities. and having no connection with 
his constitutional or statutory duties or 
political activities as President or as a 
member of the President’s staff. 

(c> Abuses of governmental power 
popularly identified under the generic 
term "Watergate The term "abuses of 


governmental power popularly identified 
under the generic term ‘Watergate’" 
ialso referred to as "abuses of govern¬ 
mental power"), shall mean those al¬ 
leged acts, whether or not corroborated 
by judicial, administrative or legislative 
proceedings, which allegedly were con¬ 
ducted. directed, or approved by Richard 
M. Nixon, his staff or persons associated 
with him in his constitutional, statutory 
or political functions as President, and 
(1) are or were within the purview of the 
charters of the Senate Select Committee 
on Presidential Campaign Activities or 
the Watergate Special Prosecution 
Force; or <2) are circumscribed in the 
Articles of Impeachment adopted by the 
House Committee on the Judiciary and 
reported to the House of Representatives 
for consideration in House Report No. 
93-1305. 

id) General historical significance. 
The term "general historical signifi¬ 
cance" shall mean having administrative, 
legal, research or other historical value 
as evidence of or information about the 
constitutional or statutory duties or po¬ 
litical activities of the President, which 
an archivist has determined is of quality 
sufficient to warrant the retention by the 
United States of materials so designated. 

(e) Archivist. The term "archivist" 
shall mean an employee of the General 
Services Administration who, by educa¬ 
tion or experience, is specially trained in 
archival science. 

(f) Agency: The term "agency" shall 
mean an executive department, military 
department, independent regulatory or 
nonregulatory agency. Government cor¬ 
poration, Government-controlled corpo¬ 
ration. or other establishment in the 
executive branch of the Government, in¬ 
cluding the Executive Office of the Presi¬ 
dent. For purposes of 8 105-63.302 only, 
the term "agency" shall also include the 
White House Office. 

(g) Administrator. The term "Admin¬ 
istrator" shall mean the Administrator 
of General Services, or his delegate as 
provided herein or by separate instru¬ 
ment. 

(h) Initial archival processing. The 
term "initial archival processing" shall 
mean the following generic acts per¬ 
formed by archivists with respect to the 
Presidential historical materials: Shelv¬ 
ing boxes of documents in chronological, 
alphabetical, numerical or other se¬ 
quence; surveying and developing a loca¬ 
tion register and cross-index of the 
boxes: arranging materials; reboxing 
the documents and affixing labels; pro¬ 
ducing finding aids such as folder title 
lists, cross-indexes, and subject lists; re¬ 
producing and transcribing tape record¬ 
ings; reviewing the materials to identify 
items that appear subject to restriction; 
identifying items in poor physical con¬ 
dition and assuring their preservation; 
and identifying materials requiring fur¬ 
ther processing. 

<i) Staff. The term "staff" shall mean 
those persons whose salaries were paid 
fully or partially from appropriations to 
the White House Office or Domestic 
Council, or who were detailed on a non- 
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reimbursable basis to the White House 
Office or Domestic Council from any 
other Federal activity; or those persons 
who were otherwise designated as as¬ 
sistants to the President, in connection 
with their service in that capacity; or 
any other persons whose flies were sent 
to the White House Central Files Unit or 
Special Files Unit, for purposes of those 
flies. 

(j> National security classified in/or- 
mation. The term “national security 
classified information*' shall mean any 
matter which is security classified under 
existing law, and has been or should be 
designated as such. 

Subpart 105-63.4 is added to read as 

follows: 

Subpart 105-63.4—Access by the Public 
§ 105—63.400 Scop«‘ of Kuhpart. 

This subpart sets forth policies and 
procedures concerning public access to 
the Presidential historical materials of 
Richard M. Nixon. 

§ 105—63.401 Processing period; notice 
of proposed opening. 

(a) For 30 calendar days following 
the effective date of the regulations in 
this subpart, or the vacation of court 
orders preventing their implementation, 
whichever is later (hereinafter the 
“effective date”) the Administrator will 
refrain from archival processing of any 
of the Presidential historical materials 
in the Administrator’s custody and con¬ 
trol to permit any person to take such 
action as he deems appropriate to pro¬ 
tect his legal rights. During this 30-day 
period, the Administrator will limit 
activity Involving the materials to au¬ 
thorized accesses under Subpart 105-63.3 
of this part. 

(b) At the end of the 30-day period 
described in paragraph (a) of this sec¬ 
tion, the Administrator will commence 
the initial archival processing of the 
materials. As soon thereafter as possible, 
the Admirfistrator will open for public 
access all of the materials in the Admin¬ 
istrator's custody and control which are 
neither restricted pursuant to § 105- 
63.402 nor subject to outstanding claims 
or petitions seeking such restriction. The 
Administrator will open for public ac¬ 
cess each integral file segment of the ma¬ 
terials upon completion of initial archi¬ 
val processing on that segment. Insofar 
as practicable, the Administrator will 
give priority in such initial archival 
processing to materials relating to abuses 
of governmental power as defined in 
5 105-63.104(0. 

(c) At least 30 calendar days prior to 
the opening to public access of any inte¬ 
gral file segment of the materials, the 
Administrator will publish notice in the 
Federal Register of the proposed open¬ 
ing. The notice will reasonably identify 
the material to be opened and will In¬ 
clude a reference to the right of any in¬ 
terested person to file a claim or petition 
in accordance with § 105-63.401-1. Cop¬ 
ies of the notice will be sent by certified 
mall to the last known address of: Mr. 
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Nixon, or his designated agent or heirs: 
any former staff member reasonably 
identifiable as the individual responsible 
for creating or maintaining the file 
segment proposed to be opened: and any 
individual named in material which the 
Administrator may not restrict in ac¬ 
cordance with § 105-63.402-1 (b) because 
the material is essential to an under¬ 
standing of an abuse of governmental 
power. 

§ 105—63.401—1 Rights and privileges; 
right to a fuir trial. 

(a) Within 30 days following publica¬ 
tion of the notice prescribed in § 105- 
63.401(c). any person claiming the need 
to protect an opportunity to assert a 
legal or constitutional right or privilege 
which would prevent or limit public ac¬ 
cess to any of the materials shall notify 
the Administrator in writing of the 
claimed right or privilege and the spe¬ 
cific materials to which it relates. After 
consultation with appropriate Federal 
agencies, the Administrator will notify 
the claimant by certified mail, return 
receipt requested, of his decision regard¬ 
ing public access to the pertinent mate¬ 
rials. If that decision is adverse to the 
claimant, the Administrator will refrain 
from providing public access to the per¬ 
tinent materials for at least 30 calendar 
days from receipt by the claimant of 
such notice. 

(b) Within 30 days following publica¬ 
tion of the notice prescribed in § 105- 
63.401(0, officers of any Federal, State, 
or local court and other persons who be¬ 
lieve that public access to any of the 
materials may jeopardize an individual’s 
right to a fair and impartial trial should 
petition the Administrator; setting forth 
the relevant circumstances that warrant 
withholding specified materials. After 
consultation with appropriate Federal 
agencies, the Administrator will notify 
the petitioner by certified mail, return 
receipt requested, of his decision regard¬ 
ing public access to the pertinent ma¬ 
terials. If that decision is adverse to the 
petitioner, the Administrator will refrain 
from providing public access to the per¬ 
tinent materials for at least 30 calendar 
days from receipt by the petitioner of 
such notice. 

§ 105—63.401—2 Segregation and review; 
Senior Archival Panel; Presidential 
Material* Review Board. 

(a) During the processing period de¬ 
scribed in 5 105-63.401 (b). the Adminis¬ 
trator will assign archivists to segregate 
private or personal materials, as defined 
in $ 105-63.104(b). The archivists shall 
have sole responsibility for the initial 
review and determination of private or 
personal materials. 

(b> During the processing period de¬ 
scribed in & 105-63.401 (b), the Adminis¬ 
trator will assign archivists to segregate 
materials neither relating to abuses of 
governmental power, as defined in $ 105- 
63.104(c). nor otherwise having general 
historical significance, as defined in 
$ 105-63.104 (d>. The archivists shall have 
sole responsibility for the initial review 
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and determination of those materials 
which are not related to abuses of gov¬ 
ernmental power and do not otherwise 
have general historical significance. 

(c) During the processing period de¬ 
scribed in § 105-63.401 (b). the Adminis¬ 
trator will assign archivists to segregate 
materials subject to restriction, as pre¬ 
scribed in § 105-63.402. The archivists 
shall have sole responsibility for the ini¬ 
tial review and determination of mate¬ 
rials that should be restricted. The ar¬ 
chivists shall insert a notification of 
withdrawal at the front of the file folder 
or container affected by the removal of 
restricted material. The notification 
shall include a brief description of the 
restricted material and the basis for the 
restriction as prescribed in § 105-63.402. 

(d) If, during the processing period 
described in § 105-63.401(b>. the archi¬ 
vists should discover materials which re¬ 
flect an apparent violation of law. the 
archivists shall bring the materials to 
the attention of the Administrator for 
referral to the Department of Justice or 
any other appropriate agency of the 
United States which has responsibility 
for Investigating a violation of law. 

(e) If the archivists are unable to 
make a determination required in para¬ 
graphs (a), (b). or (c) of this subsec¬ 
tion. or if the archivists conclude that 
the required determination raises sig¬ 
nificant Issues involving interpretation 
of these regulations or will have far- 
reaching precedential value, the archi¬ 
vists shall submit the pertinent materials, 
or representative examples of them, to 
a panel of senior archivists selected by 
the Archivist of the United States. The 
Panel shall then have the sole responsi¬ 
bility for the initial determination re¬ 
quired in paragraphs (a), (b). or (c> of 
this subsection. 

(f) If the Senior Archival Panel is 
unable to make a determination required 
in paragraph (e) of this subsection, or 
if the panel concludes that the required 
determination raises significant issues 
involving interpretation of these regu¬ 
lations or will havp far-reaching prece¬ 
dential value, the Panel shall certify the 
matter and submit the pertinent mate¬ 
rials. or representative examples of them, 
to the Presidential Materials Review 
Board. 

(g) The Presidential Materials Review 
Board (“Board”) shall consist of the Ad¬ 
ministrator of General Services, who 
shall serve as Chairman, and the follow¬ 
ing members: 

(1) The Archivist of the United 
States; 

(2) The Librarian of Congress; 

(3> An official of the Department of 
Justice, nominated by the Attorney Gen¬ 
eral; and 

(4 > A person, distinguished in archival 
science, history or political science, who 
shall not be a Federal employee or offi¬ 
cial. nominated by the* Council of the 
Society of American Archivists. 

The Board shall meet at the call of 
the Chairman. Three members of the 
Board shall constitute a quorum for the 
conduct of the Board’s business, al- 
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though each member of the Board may 
participate in all of the Board’s deci¬ 
sions. Members of the Board may be rep¬ 
resented by their delegates on those occa¬ 
sions when they are unable to attend the 
meetings of the Board. The Board may 
consult with officials of interested Fed¬ 
eral agencies in formulating its deci¬ 
sions. 

(h) When the matter certified to the 
Board by the Senior Archival Panel in¬ 
volves a determination required in para¬ 
graphs (a) or (b) of this subsection, the 
Administrator will publish notice in the 
Federal Register of the materials to be 
considered by the Board. In order to pro¬ 
tect the privacy of persons who may 
have such an interest in the materials, 
the notice shall consist only of a generic 
description and listing of the materials 
to be considered by the Board. Any per¬ 
son may intervene in the Board’s con¬ 
sideration by petitioning the Adminis¬ 
trator in writing within 30 calendar days 
of publication of notice. The Board shall 
prepare a final written decision, to¬ 
gether with dissenting and concurring 
opinions, of the proper categorization 
and disposition of the pertinent mate¬ 
rials. The Board’s decision will be the 
final administrative determination. The 
Administrator will notify the petitioner 
by certified mail, return receipt re¬ 
quested. of the final administrative de¬ 
termination within 60 calendar days 
following receipt of such petition. The 
Administrator will refrain from trans¬ 
ferring any materials in accordance with 
§ 105-63.401-5 < a) as a result of the final 
administrative determination for at least 
30 calendar days from the petitioner’s 
receipt of such notice. 

(i) When the matter certified to the 
Board by the Senior Archival Panel in¬ 
volves a determination required in para¬ 
graph (c) of this subsection, the Board 
shall recommend an initial determina¬ 
tion to the Senior Archival Panel, which 
shall retain the sole responsibility for the 
initial determination. 

§ 105—63.401—3 Nolire of determina¬ 
tion to transfer materials. 

The Administrator will publish in the 
Federal Register notice of determina¬ 
tions to transfer material, whether as a 
result of the initial archival determina¬ 
tions described in paragraphs (a) and 
(b) of $ 105-63.401-2 or of the final ad¬ 
ministrative determinations described in 
paragraph <h) of $ 105-63.401-2. In order 
to protect the privacy of persons who 
may have an interest in the segregated 
materials, the notice shall consist only 
of a generic description and listing of the 
materials that the Administrator pro¬ 
poses to transfer as provided in $ 105-63.- 
401-5. 

§ 105.63.401—4 Appeals. 

*a> Within 30 calendar days of publi¬ 
cation of the notice prescribed in § 105- 
63.401-3, any person may petition the 
Administrator on the grounds that an 
initial archival determination described 
in § 105-63.401-2 (a) or <b> is in error. 

<b) Richard M. Nixon, or his desig- 
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nated agent or heirs, may petition the 
Administrator at any time on the 
grounds that an initial archival deter¬ 
mination described in § 105-63.401-2 (a) 
or (b) is in error. 

<c> Upon receipt by the Administrator 
of a petition described in paragraphs (a) 
or <b) of this subsection, the archivists 
shall submit the pertinent materials, or 
representative examples of them, to the 
Presidential Materials Review' Board. 

(d) Upon consideration of appeals as 
described in paragraphs (a) or <b) of 
this subsection, the Board shall prepare 
a final written decision, together with 
dissenting and concurring opinions, of 
the proper categorization and disposi¬ 
tion of the pertinent materials. The 
Board's decision will be the final admin¬ 
istrative determination. The Adminis¬ 
trator will notify the petitioner by cer¬ 
tified mail, return receipt requested, of 
the final administrative determination 
within 60 calendar days following re¬ 
ceipt of such petition. The Administra¬ 
tor will refrain from transferring any 
materials in accordance with 5 105-63.- 
401-5<a) as a result of the final admin¬ 
istrative determination for at least 30 
calendar days from the petitioner’s re¬ 
ceipt of such notice. 

§ 105—63.401—5 Transfer of material*. 

(a) No sooner than 30 calendar days 
from the publication of notice prescribed 
in § 105-63.401-3, or, in the event of a 
certified determination or an appeal de¬ 
scribed in § 105-63.401-2<h) or § 105- 
63.401-4, respectively, no sooner than 30 
calendar days from the petitioner’s re¬ 
ceipt of notice of the final administra¬ 
tive determination, the Administrator 
will transfer sole custody and use of those 
materials determined, in whole, to be 
private or personal, or to be neither re¬ 
lated to abuses of governmental power 
nor otherwise of general historical sig¬ 
nificance, to former President Nixon or 
his heirs or, when appropriate and after 
notifying Mr. Nixon or his designated 
agent, to the former staff member hav¬ 
ing primary proprietary or commemora¬ 
tive interest in the materials. 

<b) Materials determined to be neither 
related to abuses of governmental power 
nor otherwise of general historical sig¬ 
nificance. and transferred pursuant to 
paragraph (a> of this subsection, shall 
upon such transfer no longer be deemed 
Presidential historical materials as de¬ 
fined in § 105-63.104(a). 

(c) When it has been determined that 
only a segment or portion of a document, 
recording, or other material is private or 
personal, or is neither related to abuses 
of governmental power nor otherwise of 
general historical significance, the Ad¬ 
ministrator will retain custody of the 
whole recording, document, or other ma¬ 
terial, but will restrict access to the iden¬ 
tified segment or portion. Copies of the 
pertinent materials will be transferred 
to former President Nixon or his heirs or, 
when appropriate and after notifying Mr. 
Nixon or his designated agent, to the 
former staff member having primary 
proprietary or commemorative interest 
in the materials. 


§ 105-63.402 Restriction*. 

§ 105-63.402-1 Materials related to 
abuses of governmental power. 

(a) The Administrator will restrict ac¬ 
cess to materials determined during the 
processing period to relate to abuses of 
governmental pow f er, as defined in $ 1 OS- 
63. 104(c), when: 

(1) The Administrator, in accordance 
with § 105-63.401-1. is in the process of 
reviewing or has determined the validity 
of a claim by any person of the need to 
protect an opportunity to assert a legal 
or constitutional right or privilege; or 

(2) The Administrator, in accordance 
with § 105-63.401-1, is in the process of 
reviewing or has determined the validity 
of a petition by any person of the need 
to protect an individual’s right to a fair 
and impartial trial; or 

(3) The release of the materials would 
violate a Federal statute; or 

(4) The materials are authorized un¬ 
der criteria established by Executive or¬ 
der to be kept secret in the interest of 
national defense or foreign policy, pro¬ 
vided that any question as to whether 
materials are in fact properly classified or 
are properly subject to classification shall 
be resolved in accordance with the appli¬ 
cable Executive order or as otherwise 
provided by law. However, the Adminis¬ 
trator may waive this restriction when: 

(iMA) The requester is engaged in 
an historical research project; or (B) 
the requester is a former Federal official 
who had been appointed by the Presi¬ 
dent to a policymaking position and who 
seeks access only to those classified ma¬ 
terials which he originated, reviewed, 
signed or received while in public office; 
and 

( ii) The requester has a security clear¬ 
ance equivalent to the highest degree of 
national security classification that may 
be applicable to any of the materials to 
be examined ; and 

(iii) The Administrator has deter¬ 
mined that the heads of agencies having 
subject mater interest in the material 
do not object to the granting of access 
to the materials; and 

<iv) The requester has signed a state¬ 
ment, which declares that the requester 
will not publish, disclose, or otherwise 
compromise the classified material to be 
examined and that the requester has 
been made aware of Federal criminal 
statutes which prohibit the compromise 
or disclosure of this information. 

<b) The Administrator will restrict ac¬ 
cess to any portion of materials deter¬ 
mined to relate to abuses of governmen¬ 
tal power w'hen the release of those por¬ 
tions would constitute a clearly unwar¬ 
ranted invasion of personal privacy or 
constitute libel of a living person: Pro¬ 
vided, That if material related to an 
abuse of governmental power refers to. 
involves or incorporates such personal 
information, the Administrator will make 
available such personal information, or 
portions thereof, if such personal infor¬ 
mation, or portions thereof, is essential 
to an understanding of the abuses of 
governmental power. 
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§ 105-63.402-2 Materials of general 
historical significance unrelated to 
abuses of governmental power. 

(a) The Administrator will restrict 
access to materials determined during 
the processing period to be of general 
historical significance, but not related to 
abuses of governmental power, under 
one or more of the circumstan:es spec¬ 
ified in $ 105-63.402-1 (a). 

(b) The Administrator will restrict ac¬ 
cess to materials of general historical 
significance, but not related to abuses of 
governmental power, when the release of 
these materials would : 

(1) Disclose trade secrets and commer¬ 
cial or financial information obtained 
from a person and privileged or confiden¬ 
tial ; or 

(2) Constitute a clearly unwarranted 
invasion of personal privacy or consti¬ 
tute libel of a living person; or 

(3) Disclose investigatory materials 
compiled for law enforcement purposes, 
but only when the disclosure of such rec¬ 
ords would: 

(i) Interfere with enforcement pro¬ 
ceedings; 

(ii) Deprive a person of a right to a 
fair trial or an impartial adjudicaton; 

(iii) Constitute an unwarranted inva¬ 
sion of personal privacy; 

(iv) Disclose the identity of a confi- 
dental source, and in the case of a record 
compiled by a criminal law enforcement 
authority in the course of a criminal in¬ 
vestigation or by an agency conducting a 
lawful national security intelligence in¬ 
vestigation. confidential Information 
furnished only by the confidential 
source; 

(v) Disclose investigative techniques 
and procedures, or; 

(vi) Endanger the life or physical 
safety of law enforcement personnel. 

§ 105—63.402—3 Periodic review of re¬ 
strictions. 

The Administrator periodically will 
assign archivists to review materials 
placed under restriction by § 105-63.402 
and to make available for public access 
those materials which, with the passage 
of time or other circumstances, no long¬ 
er require restriction. If the archivists 
are unable to determine whether certain 
materials should remain restricted, the 
archivists shall submit the pertinent ma¬ 
terials. or representative examples of 
them, to the Senior Archival Panel de¬ 
scribed in § 105-63.401-2(0. which shaU 
then have the responsibility for deter¬ 
mining if the materials should remain 
restricted. The Senior Archival Panel 
may seek the recommendations of the 
Presidential Materials Review Board, in 
the manner prescribed in paragraphs 
<f> and (i) of § 105-63.401-2, in making 
its determination. 

§ 105-63.402-4 Appeal of restriction*. 

Upon petition of any researcher who 
claims in writing to the Administrator 
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that the restriction of specified materials 
is inappropriate and should be removed, 
the archivists shall submit the pertinent 
materials, or representative examples of 
them, to the Presidential Materials Re¬ 
view Board described in § 105-63.401-2 
(g). The Board shall review the re¬ 
stricted materials, and consult with in¬ 
terested Federal agencies as necessary. 
The Board shall prepare a final written 
decision, including dissenting and con¬ 
curring opinions, as to the continued re¬ 
striction of all or part of the pertinent 
materials. The Board’s decision shall be 
the final administrative determination. 
The Administrator will notify the peti¬ 
tioner of the final administrative deter¬ 
mination within 60 calendar days fol¬ 
lowing receipt of such petition. 

§ 105—63.402—5 Deletion of restricted 
portions. 

The Administrator will provide a re¬ 
quester any reasonably segregable por¬ 
tions of otherwise restricted materials 
after the deletion of the portions which 
are restricted under this § 105-63.402. 

§ 105—63.402—6 Requests for declassifi¬ 
cation. 

Challenges to the classification and 
requests for the declassification of na¬ 
tional security classified materials shall 
be governed by the provisions of § 105- 
61.104, as that may be amended from 
time to time. 

§ 105—63.403 Reference room locations, 
hours, and rules. 

The Administrator shall, from time to 
time, separately prescribe the precise lo¬ 
cation or locations where the materials 
shall be available for public reference, 
and the hours of operation and rules 
governing the conduct of researchers 
using such facilities. This information 
may be obtained by writing to: Office of 
tional Archives. Washington, D.C. 20408. 
Presidential Libraries rNL). The Na- 

§ 105—63.404 Reproduction of tape re¬ 
cordings of Presidential conversa¬ 
tions. 

(a) To ensure the preservation of orig¬ 
inal tape recordings of conversations 
which were recorded or caused to be re¬ 
corded by any officer or employee of the 
Federal Government and which; 

(1) Involve former President Richard 
M. Nixon or other individuals who. at the 
time of the conversation, were employed 
by the Federal Government; and 

(2) Were recorded in the White House 
or in the office of the President in the 
Executive Office Buildings located in 
Washington. District of Columbia; Camp 
David, Md.; Key Biscayne. Fla.; or San 
Clemente. Calif.; and 

<3> Were recorded during the period 
beginning January 20. 1969, and ending 
August 9, 1974, 

the Administrator will produce duplicate 
copies of such tape recordings in his 
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custody for public and official reference 
use. The original tape recordings shall 
not be available for public access. 

<b) Since the original tape recordings 
may contain Information which is sub¬ 
ject to restriction in accordance with 
$ 105-63.402, the archivists shall review 
the tapes and delete restricted portions 
from copies for public and official refer¬ 
ence use. 

<c> Researchers may listen to refer¬ 
ence copies of the tape recordings de¬ 
scribed in paragraph (a) in.the National 
Archives Building in Washington, D.C. 
and at other reference locations estab¬ 
lished by the Administrator in accord¬ 
ance with § 105-63.403. Researchers may 
obtain copies of the reference tapes only 
in accordance with procedures compa¬ 
rable to those approved by the United 
States District Court for the District of 
Columbia in United States v. Mitchell et 
alIn re National Broadcasting Com - 
pany . Inc., et of.. D.C. Miscellaneous 74- 
128. 

§ 105—63.405 Reproduction and authen¬ 
tication of other material*. 

(a) The copying for researchers of ma¬ 
terials other than tape recordings de¬ 
scribed in 5 105-63.404 normally will be 
done by personnel of the General Serv¬ 
ices Administration using government 
equipment. With the permission of the 
Administrator or his designated agent, 
a researcher may use his own copying 
equipment. Permission shall be based on 
the determination that such use will not 
harm the materials or disrupt reference 
activities. Equipment shall be used under 
the supervision of GSA personnel. 

<b) The Administrator may authenti¬ 
cate and attest copies of materials when 
necessary for the purpose of the re¬ 
search. 

(c) The fees for reproduction and 
authentication of materials under this 
section shall be those prescribed in the 
schedule set forth in Subpart 105-61.52, 
or pertinent successor regulation, as that 
schedule is amended from time to time. 

§ 105—63.406 Amendment of regula¬ 
tion*. 

The Administrator may amend the 
regulations of this Subpart 105-63.4 only 
after the proposed amendments have 
been placed before the Congress for 90 
legislative days. Proposed amendments 
shall become effective upon the expira¬ 
tion of this period, unless the proposed 
amendments are disapproved by a reso¬ 
lution adopted by either House of Con¬ 
gress during such period. 

Note.—T he Oeneral Services Administra¬ 
tion has determined that this document does 
not contain a major proposal requiring prep¬ 
aration of an Inflation Impact Statement 
under Executive Order 11821 and OMB Cir¬ 
cular A-107 

Joel W. Solomon. 

Administrator 
of General Services. 

|FR Doc 77-36167 Filed 12-15-77.tl: 12 am| 
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would you 
like to know 

if any changes have been made in 
certain titles of the CODE OF 
FEDERAL REGULATIONS without 
reading the Federal Register every 
day? If so, you may wish to subscribe 
to the "Cumulative List of CFR 
Sections Affected,” the "Federal 
Register Index,” or both. 

Cumulative List of CFR Sections Affected 

$1000 

per year 

The “Cumulative List of CFR Sections 
• Affected” is designed to lead users of 
w V the Code Federal Regulations to 
^ ^ amendatory actions published in the 
Federal Register, and is issued 
monthly in cumulative form. Entries 
indicate the nature of the changes. 


Federal Register Index 


$ 8.00 

per year 


Indexes covering the 
contents of the daily Federal Register are 
issued monthly, quarterly, and annually. 
Entries are carried primarily under the 
names of the issuing agencies. Significant 
subjects are carried as cross-references. 

A Ending aid is included in each publication which lists 
Federal Register page numbers with the date of publication 

in the Federal Register. 

Note to FR Subscribers: FR Indexes and the 
Cumulative List of CFR Sections Affected" will continue 
to be mailed free of charge to regular FR subscribers. 
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Mall order form to: 

Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 


20402 


There is enclosed $-/or_subscription(s) to the publications checked below: 

__ CUMULATIVE LIST OF CFR SECTIONS AFFECTED ($10.00 a year domestic; $12.50 foreign) 

_ FEDERAL REGISTER INDEX ($8.00 a year domestic; $10.00 foreign) 

Name___ • 

Street Address__ 5 

City_ State_ ZIP_ ■ 


Meke check payable to the Superintendent of Documents 


ft CTO: If*—0-58-000 
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